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AGENDA

REGULAR COMMISSION MEETING

9:00 a.m. — July 27, 2010

5806 Mesa Drive
Austin, Texas 78731
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José Cuevas, Jr. Steven M. Weinberg, MD, JD Melinda S. Fredricks ~ Alan Steen
Presiding Officer-Midland Member-Colleyville Member-Conroe Administrator
Tuesday, July 27, 2010 — 9:00 a.m.
Agenda

1. | Call to Order José Cuevas, Jr.

2. | Approval of Commission Meeting Minutes of May 25, 2010 José Cuevas, Jr.

3. | Administrator’s Report: Administrator and Agency Activities, Alan Steen
Budget Issues, Staff Achievements

4. | Approval of FY 2012-2013 Legislative Appropriations Request Shelby Eskew

5. | Agency Assessment of POE Bridge Operations Charlie Kerr

6. | Audit Committee Findings and Status Sherry Cook

7. | Update on Super Bowl| Preparation Joel Moreno

8. | Approval to Adopt New Rule 833.15, Use of Winery Festival Martin Wilson
Permit

9. | Approval to Adopt Amendment to Rule 834.3, Schedule of Martin Wilson
Sanctions and Penalties for Major Violations

10. | Approval to Adopt New Rule 834.4, Attribution of Actions of Martin Wilson
Employee to License or Permit Holder

11. | Approval to Adopt New Rule 834.5, Mandatory Participation in Martin Wilson
Seller Server Certification

12. | Approval to Adopt Repeal of Current Chapter 50, Alcoholic Martin Wilson
Awareness and Education

13. | Approval to Adopt New Chapter 50, Alcoholic Beverage Seller Martin Wilson
Server Training

14. | Approval to Publish Proposed Amendment to, or Repeal of, Martin Wilson
Rule §33.8, On-Premises Application Notification

15. | Approval to Publish Proposed Repeal of Current Rule 833.13, Martin Wilson
Application for Beer License

16. | Approval to Publish Proposed New Rule 833.13, Process to Martin Wilson
Apply for License or Permit

17. | Discussion of Rule Activity Martin Wilson

18. | Public Comment José Cuevas, Jr.

19. | Executive Session to Consult with Legal Counsel Regarding José Cuevas, Jr.
Pending and Anticipated Litigation Against the Agency and to
Discuss the Duties, Responsibilities, and Evaluation of the
Administrator (Govt. Code 8551.071, §551.074)

20. | Next Meeting Dates: Tuesday, August 24, 2010 José Cuevas, Jr.

Tuesday, October 26, 2010
21. | Adjourn José Cuevas, Jr.




MINUTES

REGULAR COMMISSION MEETING

9:00 a.m. — July 27, 2010

5806 Mesa Drive
Austin, Texas 78731
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COMMISSION MEETING MINUTES

July 27, 2010

The Commissioners of the Texas Alcoholic Beverage Commission (TABC) met in
Regular Session on Tuesday, July 27, 2010, at the Texas Alcoholic Beverage
Commission, 5806 Mesa Drive, Suite 185, Austin, Texas.

PRESIDING
OFFICER:

COMMISSIONERS
PRESENT:

STAFF PRESENT:

José Cuevas, Jr.
Melinda Fredricks
Steven M. Weinberg, MD, JD

Alan Steen, Administrator

Renee Andrews, Executive Assistant, Executive Division
Carolyn Beck, Director of Communications and
Governmental Relations
Mindy Carroll, Assistant Director, Education and Prevention
Sherry Cook, Assistant Administrator, Executive Division
Darryl Darnell, Inspector of Public Safety
Luann Dickerson, Executive Assistant, Executive Division
Shelby Eskew, Director, Business Services Division
Tiffany Forister, Human Resources Generalist
Kathy Gersbach, Executive Assistant, Executive Division
Amy Harrison, Director, Licensing Division
Emily Helm, General Counsel, Legal Division
Sammy Henson, Training Specialist, Training Division
Tanya Jimenez, Administrative Assistant, Executive Division
Ashleigh Jons, Coordinator, Seller Training
Dexter K. Jones, Assistant Chief of Field Operations
Charlie Kerr, Director, Tax Division/Education
and Prevention
Celso Machado, Taxpayer Compliance Officer,
Brownsville Ports of Entry
Richard Maness, System Support Specialist, Information
Resources Division
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GUESTS
PRESENT:

Joel Moreno, Chief of Field Operations

Earl Pearson, Chief of Staff, Executive Division

Andy Pena, Director, Office of Professional Responsibility

Gloria Darden Reed, Executive Assistant, Executive Division

Loretta Smith, Assistant Director, Business Services Division

Rod Venner, Assistant Chief of Enforcement, Enforcement
Division

Jay Webster, Director, Information Resources Division

Martin Wilson, Assistant General Counsel, Legal Division

Lou Bright, General Counsel, Texas Wine and Grape
Growers Association (TWGGA)

M L Calcote, Republic National Distributing

Donna Chatham, Mothers Against Drunk Drinking (MADD)

Fernando Diaz

Kyle Frazier, Texas Wine and Grape Growers Association
(TWGGA)

Alan Gray, Executive Director, Licensed Beverage
Distributors

Russell Gregorczyk, Internal Auditor, Jansen & Gregorczyk
Certified Public Accountants

Jennifer Heath, Attorney, HEB Foods, Inc.

Jay Howard, Hillco Partners

Daniel Huerta, Director of Specialty Beverage, Brookshire
Brothers

Grace Kelly, Texas State Liaison, Training for Intervention
Procedures (TIPS)

Steve Koebele, Attorney at Law, Greater Houston Retailers
Association

Lance Lively, Executive Director, Texas Package Stores
Association

Luis Xavier Maldonado

Jack Martin, Attorney, Jack Martin and Associates

Phil Metzinger, Vice President of Specialty Beverage,
Brookshire Brothers

Marcus Schwartz, Attorney, Gardere Wynne Sewell LLP

Ralph Townes, Senior Vice President, Glazers/LBD

Ronnie Volkening, President, Texas Retailers Association

Randy Yarbrough, Wholesale Beer Distributors of Texas



CALL TO ORDER

The meeting of the Texas Alcoholic Beverage Commission was called to order at
9:09 a.m. by Presiding Officer José Cuevas.

APPROVAL OF COMMISSION MEETING MINUTES OF JULY 27, 2010

Presiding Officer José Cuevas called for approval of the Commission meeting
minutes of July 27, 2010. Commissioner Steven Weinberg so moved to
approve the minutes as written, and Commissioner Melinda Fredricks
seconded. The motion carried.

ADMINISTRATOR'S REPORT: ADMINISTRATOR AND AGENCY ACTIVITIES,
BUDGET ISSUES, STAFE ACHIEVEMENTS

Presiding Officer José Cuevas called upon Administrator Alan Steen for his report.
After welcoming the Commissioners back to Austin for another Commission meeting,
Administrator Steen reported the successful hiring of five agent trainees out of a
class of twelve. He stated that the Agency’s partnership with the Texas Department
of Public Safety Training Academy has proven to be beneficial and expects the
remaining seven agent trainees to complete their training in August.

Administrator Steen reported that Agency Lieutenants from around the state were
attending a statewide training session on Risk Assessment taught by Mr. Todd
Talley, Quality Control Supervisor at Austin headquarters. He briefed the
Commissioners of Mr. Talley’'s development of the Risk Assessment (At-Risk
Program) a tool to assist the Commission identifying potential violators. When a
permit or license is identified either through internal indicators or information gathered
from other local, state, or federal agencies, an Analyst can conduct a Risk
Assessment on the permit or license. Based on the information gathered in the Risk
Assessment, the Commission may attempt to educate the employees and
management of the business to foster voluntary compliance with the Texas Alcoholic
Beverage Code. If the permit is determined to be high risk, and compliance efforts
have proven ineffective, further investigative actions will be taken.

Commissioner Weinberg quizzed Administrator Steen if there would be any cost
savings in the usage of video-conferencing. Administrator Steen responded
affirmatively. He stated there would be savings in the cost for hotel accommodations,
meals, and transportation, if video-conferencing was available.

Presiding Officer Cuevas agreed that video-conferencing could reduce the cost per
employee, but was uncertain if the employee would obtain any learning benefits in a
busy office setting.



Administrator Steen concurred and stated that Director Jay Webster, Director Shelby
Eskew and Assistant Administrator Sherry Cook are researching the pros and cons of
video conferencing.

Administrator Steen spoke on other staff achievements:

e Human Resources received and reviewed 115 applications for a new agent
trainee positions published in June. There were 71 applicants who were
passed on to the testing phase of the hiring process;

Presiding Officer Cuevas requested Administrator Steen to report the cost of
training, hiring and equipping a Certified Peace Officer (CPO) at the next
meeting.

e Six auditors graduated from the new auditor's academy on June 30" and are
currently working full-time in the field.

Administrator Steen spoke on training the auditors to help conduct inspections. He
stated this training emphasized on how to conduct an investigation and how to
properly interview an individual.

With the completion of the auditor’s training, Presiding Officer Cuevas asked Chief
Joel Moreno what percentage of the workload has been reduced for the Certified
Peace Officer (CPO).

Chief Moreno responded that the trained auditor can perform compliance checks and
replace the badge and gun in some business establishments. Administrator Steen
stated about twenty percent of the workload has been reduced.

Administrator Steen spoke on current initiatives:

e A Super Bowl XLV kick-off planning meeting was held in Grand Prairie on
June 3. Over 100 attendees from the agency, local law enforcement, the
industry, and local government attended. The meeting was chaired by TABC
Commissioner Steven Weinberg and addressed issues such as after-hours
consumption, underage drinking, over consumption, and temporary permits.
One outcome of the meeting was that agency staff agreed to develop a
resource guide for the industry and local government and to publish that guide
on the agency’s website.

e The Agency’'s FY 2012 — FY 2013 Legislative Appropriation Request is
continuing. Revenue and performance estimates were developed in June
and the completed work should be available for Commissioners’ approval by
the end of July;



e TABC was awarded a $597,685 grant for law enforcement equipment by the
Criminal Justice Division of the Governor’s Office. The money will be used
to purchase 130 in-car computers with mobile printers, Force on Force
training supplies, and five Judgmental Firearms Simulators.

Presiding Officer Cuevas asked Administrator Steen to present information at
the next commission meeting on the efficiency use of in-car toughbooks.

e Assistant Administrator Sherry Cook is a member of the Business Executive
Leadership Committee and has been elected Vice Chair. The Committee is
comprised of five Executives who will represent the 28 state agencies within
the IBM Data Center Consolidation Project. The Committee is charged with
identifying solutions and making recommendations to restructuring the 1BM
contract. DIR is considering all options to improve performance, including
migration from the current single-vendor relationship with IBM, to a multi-
vendor relationship. After considering all of its options, DIR and DCS
stakeholders, including the Business Executive Leadership Committee, will
choose a course of action. An option available to the State includes re-
procuring from the market one or more of the data center services currently
provided under the contract with IBM. DIR will pursue any contract changes
with IBM in a manner designed to preserve the state’s leverage and position,
while still moving through this decision process efficiently.

Presiding Officer Cuevas inquired if the Agency had any decision-making power to
cancel the IBM contract. Administrator Steen responded that decision would have to
come from the Governor's Office. He stated that with the Business Executive
Leadership Committee, TABC has representation on the committee with the
Department of Information Resources (DIR). Presiding Officer Cuevas asked if the
billing disputes have been resolved. Administrator Steen replied that the problems
still exist.

The last reported item of the Administrator's report is the on-going rule review.
Administrator Steen maintains that the Agency is committed to stay on task in the
completion of this process.

Administrator Steen’s report was supported with a PowerPoint presentation.
(Attachment 1)

APPROVAL OF FY 2012-2013 LEGISLATIVE APPROPRIATIONS REQUEST

Presiding Officer José Cuevas called for Shelby Eskew, Director of Business
Services, for agenda item #4, the Approval of FY 2012-2013 Legislative
Appropriations Request.  Director Eskew briefed the Commissioners on the
Legislative Appropriations Request for the Agency for the fiscal years of 2012-2013.

Director Eskew reported at the February Commission meeting, the receipt of a letter
sent by the Governor’'s Office requesting each state agency to submit a plan to



identify savings in priority increments, totaling five percent of the general revenue and
general revenue dedicated appropriations for the 2010-11 biennial. She stated that
plan was approved by the state leadership board in May. Based on that five percent
reduction, the Governor's Office directed state agencies to submit their funding
request for FY 2012-13 at the 95% level. TABC's total general revenue biennial base
request submitted is for $84,480,556.

In developing the Legislative Appropriations Request (LAR), Director Eskew stated
the Agency wanted to maintain the same budget philosophy that was developed
during the last legislative session. That philosophy was to work more efficiently using
the current agency resources available and not add any additional full-time
employees (FTES).

She gave an overview of the line items submitted in the general revenue biennial
base request and totals as reported to the Legislative Budget Board in the month of
June. Director Eskew’s PowerPoint presentation supports her report. (Attachment 2)

Commissioner Weinberg quizzed Director Eskew on the proposed 10% biennial base
reductions budget cuts. He asked if there could be budget cuts from any other areas,
rather than from personnel and what part of the budget cuts will involve attrition?

Director Eskew stated that with the initial 5% reduction, the Agency used 21 vacant
positions and operating costs to satisfy the 5% budget reduction. Administrator
Steen added that with the proposed 5% budget reduction, the Legislative Board
Budget (LBB) has outlined specific instructions for the agency to make those cuts.
Agency operating costs and programs are specifically requested areas. He reminded
the Commission that if the Agency has to implement the budget cut, it will not take
effect until September 2011. He noted that attrition has slowed down due to the
status of the economy.

Administrator Steen stated that he remains optimistic with TABC being a self funded
agency serving a growing population and industry for the State of Texas. The state
has a stable market for alcohol and the Agency employs personnel in Licensing,
Enforcement, and Compliance to ensure public safety and regulatory compliance.

Commissioner Weinberg inquired when the State Comptroller will certify the budget.
Administrator Steen stated the budget should be certified before January 1, 2011.

Presiding Officer Cuevas asked Director Eskew by using a pie graph, would 80% of
the Agency’s budget be personnel than operating costs? Director Eskew responded
affirmatively.

Commissioner Weinberg thanked Director Eskew for a nice and concise
presentation.



Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved
to approve FY 2012-2013 Legislative Appropriations Request. Further,
authorize the Administrator, or his designee, to make transfers between
appropriation line items and capital budget items in with Legislative
Appropriations Request directives that are appropriate and necessary to
submit the request to leadership by August 16, 2010. Commissioner Fredricks
seconded and the motion passes.

AGENCY ASSESSMENT OF POE BRIDGE OPERATIONS

Presiding Officer José Cuevas called upon Charlie Kerr, Director of Tax/POE and
Education and Prevention for his report. Director Kerr reports the agency has
conducted a risk analysis of each ports of entry location to better determine what type
of safety equipment and what type of safety training would be appropriate for each
location. The risk analysis basically covered areas related to power equipment
failures, bomb explosions, assault and kidnapping. He stated that the risk does vary
from bridge to bridge. He further explained that the risk related to bodily harm should
not be statistically minimized or maximized due to the fact that the impact is too
significant to discount and virtually every employee eventually may work at a higher
risk location due to work shift sharing. Some employees expressed a need to have a
protective vest to put on in high alert situations. Other safety equipment that should
be considered is a security camera, walkie-talkies, and cash box drawers that can be
secured and locked.

Director Kerr focused on some aspects of employee training in his assessment
report. He emphasized training to be performed by professional training staff and to
focus on what to do in the event of a bomb explosion, kidnapping attempt, an assault,
robbery and gunfire. Director Kerr's report was supported by a PowerPoint
presentation (Attachment 3)

One of the recommendation Director Kerr asked for Commission consideration, was
to increase the administrative fee by 50 cents on alcohol products brought across the
border (current fee is $.50). Administrator Steen stated an increase would require
legislative approval.

Commissioner Weinberg thanked Director Kerr for a good and timely report.

Mr. Santos Saldana, Ports of Entry Supervisor, introduced Mr. Celso Machado. After
28 years of employment at TABC, Mr. Machado is retiring. On June 1, 1982, Mr.
Machado started his employment with TABC at the Brownsville Ports of Entry as an
entry level Inspector | and was promoted through the ranks to the level of a Taxpayer
Certified Officer Il1.

Mr. Machado humbly thanked the Commission for his years of employment. He
stated his retirement will be spent mostly at the beach enjoying board surfing and
fishing.



Commissioner Weinberg quizzed Mr. Machado about his safety concerns at the Ports
of Entry bridge. Mr. Machado stated that one can sense the threat level when a
situation may arise at the bridge. You notice the movement of the federal agents.
He says most of the time, you can be confident that the federal agents are in control
of the situation. Mr. Machado stated that his greatest fear is to be in his POE uniform
and to be mistaken as a federal agent.

Commissioners Weinberg and Fredricks not realizing uniforms are worn, inquired if
this uniform could pose a safety issue for the employee. Director Kerr responded the
uniforms are official looking.

Commissioner Weinberg asked Mr. Machado if the Agency provided protective vest,
pepper spray, security cameras, and locked security money boxes would this
increase the employee comfort level at POE bridges. Mr. Machado responded
affirmatively.

The Commissioners thanked Mr. Machado for his years of service and wished him
well in his retirement. The Commission paused for photos with Mr. Machado.

Commissioner Fredricks commented that it is important for the Commissioners to
visit the Ports of Entry bridges to gain the proper prospective in the actual day-to-day
operations. She quizzed Director Kerr on a safety issue of having bulletproof glass at
some POE bridge sites. Director Kerr responded that the remodeling of facilities that
house federal agents will automatically have bulletproof glass, therefore, if our
personnel are housed in that facility the glass would be there. But in some cases, if
the facility is privately owned bulletproof glass may not be installed.

Commissioner Fredricks inquired about the availability of protective vests for the POE
personnel at the bridges. Director Kerr and Administrator Steen concurred that the
recommendation to purchase protective vest would be a priority. Both noted that
funds are available for the purchase.

In the event of threatening situations that may occur at a POE bridge, Commissioner
Fredricks asked if there is a policy manual detailing the procedures that should be
followed? Director Kerr answered affirmatively. He emphasized that there are
training sessions conducted to reinforce situations that take place at the bridge.

Commissioner Fredricks asked what statues govern POE operations, what are the
Ports of Entry responsibilities?  Director Kerr stated statutorily Ports of Entry are
responsible to collect excise tax that comes across the border. He explained that
there are some instances that the taxes are not collected due to personnel not in
place to collect. On occasion TABC enforcement agents have identified persons
coming across or in vehicles that may not have paid the taxes on products.



Commissioner Fredricks asked whether the cigarette tax collected is counted toward
TABC revenues. Director Kerr stated cigarette revenue does not count toward
TABC's appropriation. The only part that can be counted toward the appropriation is
50 cents. He mentioned that the excise tax collected on alcohol is not counted
toward TABC's appropriation, it is credited to the general revenue fund.

Commissioner Fredricks inquired whether the Ports of Entry can exercise authority to
seize alcoholic beverages. Director Kerr stated that TABC Ports of Entry has the
authority to seize alcoholic beverages if a person has purchased products over the
limit; if the person is intoxicated; and if after an identification check, the person is
under the age to legally purchase alcohol. The age limit in Mexico is 18 years old; a
person must be 21 years old to legally bring the alcoholic beverage across the border
to the United States.

Presiding Officer Cuevas commented that Director Kerr’'s observations for persons
travelling on the Texas side of the border should feel safe is a point well taken. He
stated that harmful incidents can occur anywhere. It is important for the employees
at the Ports of Entry bridges to be properly drilled and trained to stay alert for
threatening situations. He emphasized that there must be policy in place that is
mandatory for all employee issued uniforms and/or equipment to be worn or used at
the job site. He stated that it is paramount for employees to adhere to the policies set
forth to continue employment at TABC.

Presiding Officer Cuevas stated TABC plays an important role in the Ports of Entry
and it cannot allow alcohol to come into the State of Texas unabated. Without it
being checked, it hurts the entire alcohol industry. He says it presents a problem of
allowing underage drinking which could lead to an accident and public safety issue.
Also, if alcohol is allowed to come in from an unknown origin, it could pose a health
and public safety issue.

Commissioner Weinberg requested the additional considerations presented in
Director Kerr's PowerPoint presentation to be part of the record. Listed
considerations are: 1) Make Taxpayers Certified Officers (TCO) commissioned
peace officers; 2) Station TABC commissioned peace officer(s) at various bridge
locations based on security risks; 3) Have Customs and Border Protection employees
collect tax and fees for TABC at low volume bridges; 4) Contract the program out to
private industry.

Commissioner Weinberg encouraged Director Kerr to implement the drills and
training for the Ports of Entry employees in a timely manner. He emphasized the
importance of safety for the employee. Commissioner Weinberg asked about the
money collected, if there was a secure locked box available to discourage a robbery
attempt. Director Kerr stated that there are not large sums of money kept at POE.
He stated there is only enough kept at the site to make change.
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Presiding Officer Cuevas requested the cost involved in Ports of Entry
employee security equipment and uniforms considerations to be in the
September Administrator’'s Report.

The Commissioners commended Director Kerr for an excellent presentation.

AUDIT COMMITTEE FINDINGS AND STATUS

Presiding Officer Cuevas called upon Assistant Administrator Sherry Cook for the
next agenda item, Audit Committee Findings and Status.

Assistant Administrator Cook gave the Commissioners an overview of a completed
internal audit by Mr. Russell Gregorczyk, Internal Auditor, of the Commission’s
Operations. The primary purposes of the internal audit were to evaluate compliance
with legal requirements regarding the operations of the Commission, effectiveness of
processes for involving Commission members in the strategic direction and oversight
of the agency, and processes for informing Commission members about agency
activities and fiduciary matters.

The internal auditor's recommendations and audit committee’s responses are
outlined as follows:

e Recommendation - The Commission should have the General Counsel
determine whether changes to the TABC ethics policy are needed to cover
state officers and if so those changes should be made and copies of the
TABC ethics policy should be provided to the commissioners.

e Commission Response - Each Commissioner has been provided a Manual
covering all state ethics statutes and the TABC ethics policy. The General
Counsel has determined that the Amendment made in 2007 does not require
the TABC ethics policy to cover Commission members, only that they be
provided a copy of the policy.

e Recommendation - The Commission should consider having a Commission
retreat for developing commission input into the agency Strategic Plan. If
the timeline for a Commission retreat is not feasible for completing the
current Strategic Plan, it should be considered as a component of the next
strategic planning process.

e Commission Response - The Commission concurs with this
recommendation and directs the Administrator or his designee to schedule a
Commission retreat during the next Strategic Plan development process in
2012.

e Recommendation - The Commission should consider recommending to any
new Commission member that they attend an industry conference to gain a
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different perspective on the role of TABC and the impact the law and agency
rules have on businesses in the alcoholic beverage industry. In addition, the
Commission should be aware of all training opportunities that are available
through other state agencies for appointees and Commission members so
they can attend any training they believe is relevant or important in
performing their responsibilities as Commission members.

e Commission Response - The Commission concurs with this
recommendation and directs the Administrator or his designee to take the
actions necessary to ensure that the Commissioners are made aware of all
available training opportunities, including attendance at an alcoholic
beverage industry conference to gain an different perspective on the role of
TABC and the impact the law and agency rules have on businesses in the
alcoholic beverage industry.

Administrator Steen to add to his monthly Administrator’'s Report, a calendar
for Commissioners to show training opportunities and industry events

e Recommendation - A new Rules Review Plan should be developed and
provided to the Commission to review and readopt all agency rules at least
every four years as required by statute. The General Counsel should ensure
that the Plan is followed and should periodically report to the Commission on
the status of completing the Rules Review Plan.

e Commission Response - The Commission concurs with this
recommendation and directs the General Counsel to provide periodic status
reports to the Commission on the status of implementing the new Rules
Review Plan.

¢ Recommendation: None

Determine if an effective management reporting system has been
established for keeping the Commission informed about the agency
operations and fiduciary matters.

¢ Recommendation: None

Determine if the Commission meetings are conducted in accordance with
legal requirements and if the Commission minutes adequately reflect the
actions taken during Commission meetings.

Assistant Administrator Cook’s report was supported by a PowerPoint presentation.
(Attachment 4)
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Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved
to approve the Internal Audit of the Commission’s Operations. Commissioner
Fredricks seconded and the motion passes.

UPDATE ON SUPER BOWL PREPARATION

Presiding Officer Cuevas called upon Chief Joel Moreno to present an Update on the
Super Bowl Preparation. Chief Moreno gave the Commissioners a glimpse of super
bowl preparations that have taken place since the last commission meeting. He
started with Commissioner Weinberg serving as the Committee Chairman, a Super
Bowl XLV Committee was appointed. Chief Moreno spoke on the committee’s goal
to identify public safety and industry marketing concerns up front, so that a plan of
action can be established to benefit the local economy, while making public safety
the highest priority.

On June 3" in Grand Prairie, Texas, Commissioner Weinberg serving as Chairman,
Chief Moreno as Co-Chair and the TABC committee members met with other local
government agencies, industry and community partners committed to working closely
to ensure Super Bowl XLV reaches its maximum potential of creating an ultimate fan
and business experience.

In concluding his report, Chief Moreno stated it is the committee’s intent to educate
the public, local authorities, and industry stakeholders of the Agency’s plan of action
as it relates to our regulatory authority during the Super Bowl event.

A Super Bowl Resource Guide has been created on the TABC public website. The
guide is a working document that will be updated as needed.

Chief Moreno outlined the next Super Bowl meetings:
e Dallas Cowboy Executive Meeting
e 2 Subcommittee Meetings
(1) Public
(2) Marketing Practices
. Super Bowl XLV Committee Meeting

A PowerPoint presentation has additional highlights of Chief Moreno’s report.
(Attachment 5)

Commissioner Weinberg applauded Chief Moreno and the Super Bowl XLV
Committee for getting off to an early start. He appreciated the cooperation from the
industry, wholesalers, distributors, hotels, retailers, city officials, organizations, law
enforcement agencies, and restaurant/bars. He stated that the committee is awaiting
word from the National Football League to announce the different venues.

Commissioner Weinberg is emphasizing “public safety” to be the #1 priority for the
event and has requested assistance from the city’s transportation services. He called
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for Assistant Chief Dexter Jones to come forward to address the Commission on this
issue.

Assistant Chief Jones spoke of TABC’s mission in ensuring public safety by
partnering with the industry to provide taxi vouchers. The taxi vouchers will be used
to transport intoxicated persons safely back to their hotels and/or homes.
Transportation will be provided by hotel vans, limousine services, and taxis.
Assistant Chief Jones has asked Chief Moreno and the local TABC Regional offices
to contact the local police department to accept the vouchers to transport persons to
a safe destination. The vouchers would be available 6 days before the super bowl
and expire 6 days after.

APPROVAL TO ADOPT NEW RULE 8§33.15, USE OF WINERY FESTIVAL PERMIT

Presiding Officer Cuevas called upon Assistant General Counsel Martin Wilson for
the Approval to Adopt New Rule 833.15, Use of Winery Festival Permit.

General Counsel Wilson briefed the Commission of the request to adopt this new rule
without changes to the proposed text as published in the June 11, 2010 issue of the
Texas Register and it will not be republished. He stated that the Texas Alcoholic
Beverage Code 817.03 requires that the holder of a winery festival permit notify the
commission before offering wine for sale under the permit, and authorizes the
commission to adopt rules and establish procedures related to the notification.
Section 33.15 is adopted to implement Texas Alcoholic Beverage Code §17.03 by
establishing the procedure the holder of a winery festival permit must use to notify the
Commission before offering wine for sale.

Mr. Jack Martin 11l of Jack Martin & Associates offered public comment before the
Commission about the proposed rule. Mr. Martin stated that in 833.15(c) the
Commission is placing several limitations on the term “celebration” that do not exist in
the statute and were not discussed in the bill analysis when the legislation enacting
Chapter 17 of the Texas Alcoholic Beverage Code was passed.

Assistant General Counsel Wilson explained that under Texas Alcoholic
Beverage Code 817.02 only holders of a winery permit under Chapter 16
of the Texas Alcoholic Code may hold a winery festival permit. Texas
Alcoholic Beverage Code 16.08 provides that holders of winery permits may sell or
dispense wine at events that are approved by the Commission, organized to
celebrate and promote the wine industry in Texas, and held in whole or in part on the
premises of the holder of a winery festival permit. The Commission understands that
the purpose of Chapter 17 of the Texas Alcoholic Beverage Code is to allow a winery
permit holder to hold events off-premises that are similar to those restricted to the
premises under Chapter 16.

The Commission’s experience applying Texas Alcoholic Beverage Code 817.01 prior
to this rule was that some holders of winery festival permits thought that store
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openings or the release of a new product or a sale were sufficiently celebratory to
justify use of the permit. The Commission does not consider these events to be
“celebrations” for the purpose of Texas Alcoholic Beverage Code 817.01. The
Commission gives meaning to all of the language of Texas Alcoholic Beverage Code
817.01, and to the intent of the legislature in establishing the regulatory scheme in
Chapters 16 and 17 of the Code, by interpreting the term “celebration” in a limiting
but reasonable manner. No changes are made as a result of the comment.

The new chapter is adopted under the authority of Texas Alcoholic Beverage Code
85.31, which grants authority to prescribe rules necessary to carry out the provisions
of the Code, and Texas Alcoholic Beverage Code 817.03, which authorizes the
Commission to adopt rules for the notice required before wine can be sold under a
Winery Festival Permit.

Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved
to approve the adoption of New Rule 833.15, Use of Winery Festival Permit,
without changes to the version published in the June 11, 2010 Texas Register.
Commissioner Fredricks seconded and the motion passes.

APPROVAL TO ADOPT AMENDMENT TO RULE 834.3 SCHEDULE OF
SANCTIONS AND PENALTIES FOR MAJOR VIOLATIONS

The Texas Alcoholic Beverage Commission adopts an amendment to 834.3,
relating to Schedule of Sanctions and Penalties for Major Regulatory Violations.
The amendment is adopted without changes to the proposed text as published in
the May 14, 2010 issue of the Texas Register and will not be republished.

This amendment deletes civil penalties from the schedule of sanctions that
agents, compliance officers, or other specially designated Commission personnel
may use in settling complaints regarding seller server training prior to filing a
contested case under Texas Government Code, Chapter 2001.

The Commission received one written comment related to the rule described below.

Matt Anthony, representing 360 Training, stated that seller server training schools
would prefer fines as penalties when violations occur, instead of administrative
sanctions from the Commission such as suspension or cancellation of an approved
program.

The Commission has determined that Texas Alcoholic Beverage Code 8106.14 does
not give the Commission authority to impose civil penalties for violation of rules
relating to seller training programs. In Chapter 50, relating to Alcoholic Beverage
Seller Server Training, adopted to become effective January 1, 2011, the
Commission sets forth procedures and standards for suspending or cancelling
certificates for violation of the Commission’s rules. No change is made in response
to the comment.
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Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved
to approve the adoption of amendment to Rule 834.3, Schedule of Sanctions
and Penalties for Major Regulatory Violations, without changes to the version
published in the May 14, 2010 Texas Register, to become effective January 1,
2011. Commissioner Fredricks seconded and the motion passes.

APPROVAL TO ADOPT NEW RULE 834.4, ATTRIBUTION OF ACTIONS OF
EMPLOYEE TO LICENSE OR PERMIT HOLDER

The Texas Alcoholic Beverage Commission adopts new 834.4, relating to
Attribution of Actions of Employee to License or Permit Holder. The section is
adopted without changes to the proposed text as published in the May 14, 2010
issue of the Texas Register and will not be republished.

The section addresses the circumstances under which the Commission would be
restrained from attributing to license and permit holders certain actions
performed by employees who have received seller training from a commission-
approved program. The section establishes the procedures available to license
and permit holders to claim the affirmative defense allowed by Texas Alcoholic
Beverage Code 8106.14 and the procedures available to the Commission to
overcome the defense and establish that the license or permit holder directly or
indirectly encouraged a violation of the law.

The Commission received two written comments about the proposed rule
described below.

Dr. Maurice Dennis, of the Texas Transportation Institute at the Texas A&M
University System, who represents himself, suggested that 834.4(b) eliminates
the requirement in Texas Alcoholic Beverage Code 8106.14(a) (1) that, in order
to claim the affirmative defense afforded by 8106.14(a), an employer must
require all of its employees to attend a commission-approved seller training
program.

Dr. Dennis is correct that 834.4(b) only addresses the employee who actually sold,
served, dispensed or delivered an alcoholic beverage to an intoxicated person or
minor. However, 834.4(f) (1) and (2) address the requirement that the employer train
all of its employees in order to benefit from the affirmative defense. The Commission
does not believe a change is required and none is made.

Dr. Dennis also strongly favors retaining the requirement from repealed 850.10(d)(2)
that, in order to claim the affirmative defense offered by Texas Alcoholic Beverage
Code 8106.14, a provider had to “post within view of its employees” policies and
procedures designed to prevent the sale, service or consumption of alcoholic
beverages by or to minors and intoxicated persons.

Section 34.4(f) (3) requires such policies and procedures be adopted by the provider,
834.4(f) (4) requires the provider to ensure all of its employees have read and
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understood them, and 834.4(f) (5) requires the provider to maintain records for at
least one year after the date employment was terminated that show that each
employee read and understood them. The Commission’s experience under repealed
850.10(d) (2) was that the actual posting of the policies offered little assurance that
employees read and understood them. Also, factual disputes would sometimes arise
regarding whether a sign was actually posted on the date of the violation. The
Commission believes that the new standards in 834.4(f) are a superior means of
ensuring that providers actually convey their policies to their employees. No change
is made.

Mr. Jack Martin Il of Jack Martin & Associates suggests that 834.4(c) (1) (A) and
834.4(c) (2) (A) should include the phrase “or a guest of a member” because service
to a member’'s guest is legal under Texas Alcoholic Beverage Code 832.10. The
effect would be to allow an employer to claim an affirmative defense from liability if an
employee serves either a member, or a guest of a member, of a private club on the
club premises.

The Commission believes that 834.4(c) (1) (A) and 834.4(c) (2) (A) accurately reflect
the language of Texas Alcoholic Beverage Code 8106.14. Section 106.14 does not
define who may or may not be served at a private club. It simply provides an affirmative
defense if some other provision of the code is violated. Texas Alcoholic Beverage
Code 832.01(a) (2) allows family and guests to be served and to consume alcoholic
beverages belonging to a member on a private club’s premises. Therefore, if an
employee legally serves an alcoholic beverage to a family member or guest under
Texas Alcoholic Beverage Code 832.01(a) (2), the law has not been violated and
therefore the affirmative defense of Texas Alcoholic Beverage Code 8106.14 never
comes into play. The fact that neither Texas Alcoholic Beverage Code 8106.14 nor
834.4 track the language of Texas Alcoholic Beverage Code 832.01 is immaterial. The
Commission does not believe a change is required and none is made.

Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved to
approve the adoption of New Rule 834.4, Attribution of Actions of Employee to
License or Permit Holder, without changes to the version published in the May
14, 2010, to become effective January 1, 2011. Commissioner Fredricks
seconded and the motion passes.

APPROVAL TO ADOPT NEW RULE 834.5, MANDATORY PARTICIPATION IN
SELLER SERVER CERTIFICATION

The Texas Alcoholic Beverage Commission adopts new 834.5, relating to
Mandatory Participation in Seller Server Certification. The section is
adopted without changes to the proposed text as published in the May 14,
2010 issue of the Texas Register and will not be republished.

The section addresses the circumstances under which the Commission
may order a licensee or permittee to require all of its employees to
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acquire and maintain seller server certification under Chapter 50 of this
Title. The issues addressed in new 834.5 concern a sanction the
Commission would impose as the result of a violation of laws relating to
the sale, service, dispensation or delivery of alcoholic beverages to a
minor or intoxicated person.

The Commission received one written comment about the proposed rule described
below.

Mr. Jack Martin Il of Jack Martin & Associates suggests defining “employees” in
834.5(a) the same way that they are defined in 834.4 of this Title, relating to
Attribution of Actions of Employee to License or Permit Holder. Mr. Martin states that
a permit holder should not be required to train its employees who are not involved in
alcoholic beverage operations.

The Commission believes that because there is a difference in the purposes behind
834.4 and 834.5, it is not appropriate to adopt the same definition of the term
“employees”. Section 34.4 provides affirmative defenses to an employer if one of its
employees sells alcohol to a minor or to an intoxicated person. It is therefore
important to know in advance who qualifies as an employee. However, 834.5
addresses the appropriateness of a sanction to be imposed after notice and an
opportunity for hearing. If there is disagreement about which persons will be required
to attend mandatory training, that issue can be decided in the context of the hearing.
Therefore, the Commission declines to make the requested change.

Mr. Martin also notes that the mandatory training sanction in 834.5 does not apply
where the employee’s violation is serving a non-member of a private club on the club
premises. Mr. Martin does not request that the section be changed.

The Commission agrees that the mandatory training sanction in 834.5 is not available
in this circumstance. However, the Commission can require mandatory training as
one of the conditions for settling a case. No change is made to this section.

Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved to
approve the adoption of New Rule 834.5, Mandatory Participation in Seller Server
Certification, without changes to the version published in the May 14, 2010 Texas
Register, to become effective January 1, 2011. Commissioner Fredricks
seconded and the motion passes.

Presiding Officer Cuevas called for public comment on agenda items for new
rule adoptions regarding seller/server training.

Persons testifying before the Commission: Ms. Donna Chatham, MADD Volunteer;

Mr. Jack Martin, attorney, Jack Martin & Associates; Mr. Phil Metzinger, Vice
President, Specialty Beverage, Brookshire Brothers; Mr. Marcus Schwartz, attorney,
Gardere Wynne Sewell LLP; Mr. Ronnie Volkening, President, Texas Retailers
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Association.  Assistant Administrator Sherry Cook briefed the Commission and
presented a PowerPoint presentation which addressed all public comments and
concerns regarding seller/server rule changes. (Attachment 6)

APPROVAL TO ADOPT REPEAL OF CURRENT CHAPTER 50, ALCOHOLIC
AWARENESS AND EDUCATION

The Texas Alcoholic Beverage Commission adopts the repeal of Chapter 50, relating
to Alcohol Awareness and Education, and the new Chapter 50, relating to Alcoholic
Beverage Seller Server Training. Sections 50.1, 50.2, 50.4-50.24 and 50.26-50.31
are adopted without changes to the proposed text as published in May 14, 2010,
issue of the Texas Register and will not be republished. Sections 50.3 and 50.25 are
adopted with changes to the proposed text as published in the stated issue of the
Texas Register.

Subchapter A (850. 1 and 850.2) states the purpose and authority of the chapter and
provides definitions.

Subchapter B (8850.3-50.8) provides for a mandatory course curriculum to be
created by the commission and prescribes the requirements for approval and
management of classroom-based, internet-based and in-house courses of
instruction.

Subchapter C (8850.9-50.24) addresses issuance and control by schools of seller
server certificates, requirements for records, reports and notices, grounds for refusing
to process an application, suspension or cancellation of a school’s certificate, and the
grounds therefore, prohibited relationships, and applications for primary and branch
classroom-based, internet-based and in-house seller server school certificates,
renewal applications, expiration and fees, change of ownership or location, and
notice of change of location.

Subchapter D (8850.25-50.27) addresses seller server trainer certificates, trainer
standards and requirements, and suspension or cancellation of seller server trainer
certificates.

Subchapter E (8850.28-50.31) addresses requirements for seller server certificates
and revocation thereof.

The underlying purpose of Texas Alcoholic Beverage Code 8106.14 is to encourage
alcoholic beverage retailers to employ a workforce that is educated in the risks to
public health, safety and welfare associated with serving certain segments of the
population. The purpose of new Chapter 50 is to establish standards for training that
workforce and to allow for more efficient administration of the program by the
Commission.
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The Commission received both written comments and (at a July 6, 2010 staff
hearing) oral comments. The Commission is making a change to 850.3 in response
to these comments. The Commission adds a new subsection (f) describing the
curriculum review process in more detail. Some comments were seeking clarification
of proposed rules, and no changes are required in response thereto. Finally, the
Commission disagrees with some comments and declines to make the requested
changes.

The Commission makes one change on its own motion. Section 50.25(a) (6) was
mistakenly proposed to include, as a disqualifying condition for a trainer’s certificate,
having a misdemeanor conviction within five years of the application. It was the
Commission’s intention to match this requirement for trainers to that found in
850.11(b) (6). In both instances, a felony conviction, but not a misdemeanor
conviction, should be a disqualifying condition for five years. The Commission is of
the opinion that this change does not require republication of 850.25 because: it
does not change the rule in nature or scope so much that it could be deemed a
different rule; it would not affect individuals who would not have been impacted by
the rule as proposed; and it does not impose more stringent requirements for
compliance than the published version.

Ms. Donna Chatham, representing herself as the mother of a son who was killed by a
drunk driver, supports the concept of a uniform curriculum in 850.3. Dr. Maurice
Dennis, of the Texas Transportation Institute at the Texas A&M University System,
who represents himself, also supports a uniform curriculum. No change is required.

Both Ms. Chatham and Dr. Dennis acknowledge that some issues of concern to them
will be addressed in the curriculum rather than the rule, and both suggest that the
processes for developing and revising the curriculum should be public and require
Commission approval.

The Commission generally agrees, but wishes to retain the option to simply review
and discuss the curriculum rather than approve it. The Commission amends 850.3
accordingly. New subsection (f) requires the staff, in developing the initial mandatory
curriculum, to conduct work group meetings with members representing a cross-
section of interested parties. After receiving input from the work group, the staff will
present its recommended mandatory curriculum to the Commissioners at an open
meeting. After the initial mandatory curriculum is developed, the staff will review it
after every session of the legislature to determine if changes are required. If changes
in the curriculum are required simply to update it to reflect legislative changes, the
staff will make such changes and post notice in the Texas Register and on the
Commission’s website that such changes have been made. If staff wants to make
other changes to the curriculum, it will publish notice of such intent in the Texas
Register and on the Commission’s website.

Ms. Karen Housewright, representing Mothers Against Drunk Driving, Ms. Chatham,
and Dr. Dennis all recommend deleting the provisions in 850.4 and 850.5 that
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establish a minimum two-hour course length. They favor waiting until the curriculum
is developed to see how much time it will take to teach the material, rather than fitting
the curriculum into a predetermined time. Dr. Dennis also suggests that two hours
might be acceptable for training to work at off-premises locations and for renewals,
but that this amount of time is inadequate for training to work at on-premises
establishments. Dr. Dennis states that it might be appropriate to have a longer, more
comprehensive on-premises course to include topics such as observation for initial
mood, changes in behavior over time, amount of alcohol consumed, drink counting to
estimate blood alcohol content, dangers of alcohol poisoning, and intervention to
prevent and deal with intoxication, as well as to allow time for role-playing different
situations. Ms. Housewright states that two hours is insufficient, given the volume
and gravity of the information to be taught. Gary Roberson, representing Training for
Intervention Procedures (which offers seller server training that is not Commission-
approved), contends that 120 minutes is insufficient, and that a minimum of 240
minutes is required.

The Commission declines to make any change as a result of these comments. The
Commission agrees with the Texas Supreme Court’'s description of the “broader
statutory scheme” developed by the legislature in Texas Alcoholic Beverage Code
8106.14: “The Legislature chose to subject alcoholic beverage providers to liability for
damages caused by persons served after they were already obviously intoxicated; it
also decided, though, to allow providers to avoid liability by having their employees
attend certain training programs. Texas Alcoholic. Beverage Code 82.02(b) and
8106.14(a). This provision is a ‘carrot’ that gives providers an incentive to ensure that
their employees complete the training the Legislature has determined to be
beneficial.” 20801, Inc. v. Parker, 249 S.W.3d 392, 396 (Tex. 2008).

In developing the proposed rules, the Commission’s staff conducted several work
group meetings and received input from both schools conducting seller server
training and representatives of permittees and licensees. Both groups supported
shortening the minimum class-time, which had been three hours and twenty minutes.
Many of the participants felt that some of the material was “watered” down with
information unrelated to alcoholic beverage law and the attention span of those
attending the course was often hindered. Permittees and licensees have an obvious
interest in minimizing the time their employees are away from their jobs to receive
training. They also asserted that the programs that have heretofore been approved
by the Commission have strayed from the purpose the legislature intended, by
including discussion of health issues such as alcoholism that are not central to the
schools’ mission in the broader statutory scheme. Inclusion of this extra material,
with the attendant consequences of longer courses at greater cost to them, provides
a disincentive for these licensees and permittees to require that their employees be
trained. This is a significant factor when the success of the broader statutory scheme
requires voluntary participation by these providers. It does not serve the public well
to make the “carrot” so unappetizing that it no longer serves its intended purpose,
which is to attract as many providers as possible to voluntarily agree to train as many
of their employees as possible.
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The Commission also does not feel that seller server training should be the only
opportunity for employees to learn about responsible beverage service. Every
provider is charged with the responsibility to have meaningful policies and
procedures in place and to ensure that its employees know and follow them. No two,
four, or even eight —hour program every two years is an adequate substitute for an
environment and training offered by the employer to support responsible beverage
service. Fundamentally, employees must know that a decision to enforce responsible
beverage service will be supported by their employers. Seller server training is
meant to provide baseline knowledge and a refresher every two years.

There was substantial discussion at the work groups and elsewhere concerning the
possibility of offering two types of courses: one for employees of on-premises
establishments and a (presumably shorter) one for employees of off-premises
establishments. Schools vigorously opposed the concept because it represented
significant new costs to them without the promise of increased benefits. For
example, schools and trainers would be required to acquire two types of certification,
one to teach off-premises employees and one to teach on-premises employees.
Schools could not mix classes and therefore would need to offer more classes to
teach the same number of students. The Commission could not find strong evidence
to justify the cost of this change to the end users and tax payers in Texas. From its
own budgetary perspective, the Commission believes that offering two types of
certifications would carry greater expenses for the agency, again with no offsetting
benefit. At a minimum, this would require a more complex database that at this time
the Commission does not have funding to create. The Commission is also cognizant
that student-employees would face the possibility of increased costs and confusion.
Many students would have to take two different courses (at least double the cost) to
hold the jobs they can currently obtain with one course. For example, currently an
end user can use the same certification to work at both a restaurant and a liquor
store. When shown that eliminating non-core topics (such as alcoholism) would
reduce the course’s length significantly, providers generally agreed that two hours to
teach the remaining core curriculum was a reasonable time. While not the only
reason, an agreement by the schools doing the training, the providers voluntarily
sending their employees for training, and the Commission’s staff is a legitimate
consideration upon which the Commission partially relies to support its conclusion not
to require separate off-premises and on-premises curricula.

Another factor supporting the decision to reject separate off-premises and on-
premises schools is that the laws and penalties relating to seller server are constant
for each location and that is the primary focus of the course. Most of the curriculum
is devoted to covering relevant laws, so it is not a foregone conclusion that an off-
premises course would necessarily be shorter.

Dr. Dennis and Ms. Housewright also urged the Commission to retain and stress the

definition of intoxication in Texas Penal Code 849.01, which is not having normal use
of mental or physical faculties because of the ingestion of alcohol or having a blood
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alcohol concentration (BAC) of 0.08 per 100 milliliters. Dr. Dennis asserts that most
drinkers do not demonstrate visible intoxication until a BAC of 0.15 or greater is
reached. Therefore, he contends, servers need to recognize amount of alcohol
needed to reach 0.08 through drink counting, tab analysis, and other means. He
states that although everybody knows visible signs (slurring, glassy eyes, stumbling,
etc.), more subtle ones should be stressed (changes in mood, ability to answer non-
Yes/No questions, ability to pick up change, consumption of large amounts of alcohol
with no visible signs of intoxication, etc).

Repealed 850.2(a) (2) contained the Texas Penal Code 849.01 definition of
intoxication. However, it was in the context of the Commission’s former approach to
seller server training. Formerly, the Commission required each school to develop its
own curriculum. In repealed 850.3, the Commission set forth standards that a
school’'s curriculum had to follow before it could be approved. Thus, it was
appropriate for the Commission by rule to standardize the definition of intoxication
that would be taught statewide. However, the Commission now will establish a
uniform mandatory curriculum that each school will be required to teach. In 850.3(e),
the Commission establishes the topics that must be addressed in the curriculum and
taught by each school. Section 50.3(e) (1) requires that the curriculum include the
definition of intoxication, 850.3(e) (2) requires that it include the law pertaining to
intoxicated persons, and 850.3(e) (5) requires that it includes how to detect
intoxication. Since the rules no longer use the word “intoxication” in a substantive
way, it is not necessary to include its definition in the rules. However, 850.3 does
assure that intoxication will be defined and discussed in the curriculum and that the
curriculum will be developed with public input. Therefore, the Commission declines
the request to include a specific definition of intoxication in these rules.

Dr. Dennis also favors including in new Chapter 50, language similar to that found in
repealed 850.2(b) to cover any definition not specifically included in the rules.

The Commission does not believe such language is necessary. Tenets of
construction applicable to statutes and rules already apply in a similar manner. No
change is made.

Mr. Bob Mann, representing Alcohol Safety Training School, requests that various
rules requiring electronic filing be changed to allow exceptions for filing of paper
copies when electronic filing is unavailable. Specifically, Mr. Mann requested that the
commission provide paper copies of the mandatory curriculum under 850.3(a) if the
school is unable to obtain it electronically. He suggested that 850.9(a) (3) be
changed to allow a school’s representative to obtain certificate numbers in person
using a business check. Finally, he stated that all electronic communications should
be Macintosh compatible. All electronic communications will be both Mac and PC
compatible. All documents will be sent in Microsoft Word format and as a PDF. If the
Macintosh does not have Microsoft Word, the PDF will still open. The efficiencies
obtained by transitioning to electronic filing would be diminished if the Commission
had to still maintain a paper-based system. The Commission will create a new
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electronic school packet, initially using a computer disk and possibly later as a
download from a secured section of the website. The electronic packet will include
all of the forms, curriculum material, and resources (such as instruction manuals)
necessary to operate the school. The forms will still be available on-line as an
additional resource. Section 50.9(a) (3) specifically applies to situations where
schools need certificates quickly due to a short turnaround time. The Commission will
attempt to accommodate customers that request materials the same day ordered
where feasible, but the section establishes a reasonable mechanism to respond to
requests for expedited service. A check or money order is an acceptable mode of
payment. No changes are made in response to Mr. Mann’s comments.

Ms. D.J. Mott, representing Texas Alcoholic Beverage Seller Server, suggested that
the Commission change 850.30(e) to require it to refund some portion of the money
paid for unused certificates if a school ceases to exist.

In the past, the Commission sold booklets of printed certificates. If they were
returned it could re-sell the booklets and save the State money. Refunding the price
paid for the unused certificates also addressed a security interest because it
prevented blank certificates from being available for illegal use without the
commission’s knowledge. Therefore, the Commission benefitted from having the
certificates returned, and was thus willing to pay for them. Under the new program,
the Commission will issue certificate numbers instead of actual certificates. The
security concern is no longer present and the commission’s cost to develop the
number is already sunk. There is no benefit to the Commission to pay for those
unused numbers.

Also, in the past all certificates were paid for by check or money order. Under the
new program, one of the efficiencies inherent in electronic processing comes from
allowing the use of credit cards. The administrative and logistical costs associated
with refunding credit card purchases would make it untenable to process refunds for
such transactions. Allowing refunds to those who pay by cash or money order but
denying them to those who pay by credit card would be a disincentive to the use of
credit cards. Such a disincentive would not only reduce the benefits of the
efficiencies inherent in electronic processing but also contribute to additional costs
necessary to maintain dual paper and electronic processing capabilities.

Ms. Mott also is concerned that 850.26(b) (2) unnecessarily requires another piece of
paper with duplicated personal info. She suggests it will double the time it takes to
register a trainee. She says students will not include their middle initial and they will
write the name they go by and not their legal name. It is for these reasons that she
writes the student’s name and date of birth on the answer sheet.

The purpose of requiring the students to sign the attendance sheet is to develop

evidence that they in fact took the class on the date specified. This will develop an
audit trail if a student claims he took a course from the school on a certain date but
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his name is missing from the Seller Server Report submitted by the school. The
Commission declines to make the suggested change.

Pam Smith, representing Alcoholic Beverage Certification Training, asked why
850.10(f)(3) requires that paper work be kept by the school for four years when the
student’s certification is only good for two years. The Commission requires that the
records be maintained so that data entry can be verified. Civil litigation allegedly
resulting from a violation of the Alcoholic Beverage Code by someone who purports
to be seller server certified may well last beyond the date of that certification. The
commission does not believe the obligation to retain records for four years results in
a significant burden for schools, and no commenter suggested that it is a significant
burden. Therefore, the Commission makes no changes to the section as proposed.

Ms. Smith questioned whether the Commission will provide continuing education for
trainers. Dr. Dennis suggests that the continuing education requirement found in
former 850.8(h) should be carried forward to §50.25. Since the Commission will now
be providing the mandatory curriculum for all schools, the Commission will make
appropriate changes to the curriculum reflecting legislative changes. Trainers will be
informed of such changes when the curriculum revisions are distributed. The
Commission may also require mandatory training under 850.25(d) (3). Therefore, the
need to keep trainers abreast of changes is met without a continuing education
requirement. In addition, the Commission is ill-equipped to, and does not wish to,
engage in the business of reviewing specific continuing education providers and
courses. The Commission believes it is inappropriate to continue to impose a
requirement that trainers must take continuing education courses without providing
that review. Currently, there is little control over what types of courses can be used
to satisfy the requirement. The Commission declines the requested change.

Sarah Price, representing HEB, wonders why the Commission in 850.10(f) (2) (E)
requires a record of a student’s test score and suggests it would be easier to just
make the class pass/fail. The Commission uses test scores as a regulatory check,
because only certain scores are possible. The scores also assist the Commission in
its evaluation of testing concepts and teaching materials. No change was requested
or made.

Matt Anthony, representing 360 Training, commented on an earlier draft of 850.5(a)
that had required internet-based schools to provide a DVD copy of training materials.
He suggested that hardcopies of the program script would provide a better basis by
which to judge whether a school was teaching what it had been approved to teach.
In the proposed rule, the Commission required screen shots instead of a DVD. The
Commission still believes screen shots are appropriate. Therefore, no change is
made.

Mr. Anthony had questions about how testing would work if an internet school

presented its course of instruction on a unit basis, which is addressed in 850.7(c). A
student must correctly answer 70% of the questions related to a unit before he can
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be moved to the next unit. It is up to the school to set its own policy regarding how
many attempts it will allow a student before dropping the student from the course.

Mr. Anthony questioned whether the Commission intended under 850.17(h) that an
internet-based school provide the Commission a list of the school’'s resellers’
websites. The section does require a list of all domain names associated with the
approved program. This includes domain names owned by the school and those that
redirect to the school through a contract basis. No change was requested or made.

Mr. Anthony suggests that the intent behind 850.17(I) would be satisfied if the
required information was placed on a reseller’'s website in a paragraph above the link
that will send the student to the domain of the school where the course will be taught.
He states that the student’s click of the link would indicate his choice to proceed. The
Commission believes it would be preferable to have the required information in a
separate window that pops up after the student hits the link on the reseller’s site but
before he is transferred to the school's site. This would further highlight the
importance of the message. However, the proposed rule does not require it and no
change is made.

Gary Roberson, representing Training for Intervention Procedures, recommends that
850.6(e) (1)-(4) and 850.7(e) (1)-(4) should be reconsidered, made optional or
deleted. He suggests that these provisions will cause significant confusion and
cause students to lose interest. He says that for classroom-based schools, they will
increase session times and thus provide disincentive for employers to incur additional
costs by sending students for voluntary certification. Furthermore, he asserts, for
internet-based schools, the Commission does not have the expertise to evaluate the
educational validity of various methods of presenting and reviewing content. He
contends that these sections will have the effect of precluding expected near-future
innovations, such as branching courses and competency-based content reviews. He
states that section reviews should be opportunities to teach and not to evaluate
short-term memory retention. In order to avoid wasting students’ time repeating
section content, he suggests that course designers will be pressured by their
customers to “dumb down” the tests. Finally, he states that creating a narrow
standard will burden TABC with the need for frequent updates to accommodate
rapidly evolving technologies.

The Commission first notes that teaching on a unit basis is itself optional. If a school
does choose to use unit-based teaching, it must be able to show that the material
already covered was adequately taught during that time period to prepare the student
for the final examination and to demonstrate that the unit was in fact completed. This
matter was discussed by representatives of both classroom-based and internet-
based schools in the work groups conducted by staff prior to publication of the
proposed rule. The proposed rule reflected concessions by both classroom-based
and internet-based schools. No changes are made in response to this comment.
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Mr. Roberson recommends deleting 850.4(c) (4). He contends that adding additional
time to the length of training is unnecessary if a school can cover required material in
its normal course times.

The Commission agrees that adding additional time to the length of training is
unnecessary if a school can cover required material in its normal course times.
However, the Commission notes that the time requirements established in 850.4(b)
are designed to allow for adequate presentation of the required mandatory
curriculum.  Setting a minimum time for instruction of the required material and
allowing schools to teach additional material beyond that, if done in compliance with
850.4(c)(4), assures that the core curriculum is not given short shrift so that the time
can be spent on optional additional material. It helps give meaning to the concept of
having a uniform, mandatory curriculum. Therefore, the Commission declines to
make the requested change.

Mr. Roberson expresses concern about the requirement that testing be done on-site
only. He suggests deleting 850.4 or making it optional. He states that proctoring
seems to be the only viable option, and even this is insufficient if the proctor doesn’t
know whether the one who is sitting for the test is the one who took the course. He
contends that this defeats the purpose of online training.

The Commission notes that the on-site testing requirement in 850.6(f) only applies to
classroom-based schools. Section 50.4 does not relate to this particular concern of
Mr. Roberson. No change is made to either 850.6(f) or 850.4 as a result of this
comment.

Mr. Roberson objects to the mandatory course curriculum requirement in 850.3. He
states that various courses offered by his school have been in existence over 25
years and have been shown to be effective. He supports keeping the outline found in
850.3(e)(1)-(14) as a requirement for what the Commission expects from approved
programs and simply requests it be expanded to allow other programs to be included.

As previously noted, Ms. Donna Chatham, representing herself as the mother of a
son who was killed by a drunk driver, and Dr. Maurice Dennis, of the Texas
Transportation Institute at the Texas A&M University System, but representing
himself, supports a uniform curriculum. Based on its experience administering
schools that offered their own curricula, the Commission believes that uniformity is
needed to assure that current, correct and appropriate material is being taught to all
students in Texas. Although the Commission does not deny that other schools may
offer valuable courses, the Commission is charged under Texas Alcoholic Beverage
Code §8106.14 with assuring that Texas students understand Texas law related to the
topics defined therein. Other schools may continue to teach without the benefit of
Commission certification, but providers sending employees to those schools do not
obtain the benefits of the safe harbor afforded by Texas Alcoholic Beverage Code
8106.14. The Commission makes no change to §850.3.
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Ms. Grace Kelly, also representing Training for Intervention Procedures, asserts that
850.14 prohibit relatives of persons in the hospitality industry from being certified
seller server trainers. She says that this is especially inappropriate in a time of
significant unemployment and underemployment. She also warns that this may have
an unfortunate disproportionate impact on the disabled.

The Commission notes that the only relatives that are subject to the restrictions in
850.14 are spouses. This is appropriate because in Texas spouses will generally
have a direct financial interest in the licensed or permitted premises. It is also
consistent with similar restrictions found throughout the Texas Alcoholic Beverage
Code. The Commission makes no changes to 850.14.

Ms. Kelly also contends that wait staff and other employees of permittees and
licensees should be able to become certified trainers, contrary to the 850.14
restrictions.

Texas Alcoholic Beverage Code 8106.14 sets limitations on when a permittee or
licensee may train its own employees. The Commission contends that the employee
restrictions established in 850.14 are a reasonable method to enforce the prohibitions
in the code. The rule does not allow a permittee to do through an employee what he
cannot do as an employer. No changes are made to 850.14.

The repeal of chapter 50 is adopted under Texas Alcoholic Beverage Code §106.14,
which grants specific authority to adopt rules for approved seller training programs,
and Texas Government Code §82001.039, which requires that an agency review its
rules every four years after adoption.

The repeal of Chapter 50 is adopted to become effective January 1, 2011.

Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved to
approve the adoption of Repeal of Current Chapter 50, Alcoholic Awareness and
Education, without changes to the version published in the May 14, 2010 Texas
Register, to become effective January 1, 2011. Commissioner Fredricks
seconded and the motion passes.

APPROVAL TO ADOPT NEW CHAPTER 50, ALCOHOLIC BEVERAGE SELLER
SERVER TRAINING

The new chapter is adopted under Texas Alcoholic Beverage Code §8106.14, which
grants specific authority to adopt rules for approved seller training programs, and
Texas Government Code §2001.039, which requires that an agency review its rules
every four years after adoption. New Chapter 50 is adopted to become effective
January 1, 2011.

Seller/Server Training PowerPoint presentation supported the materials covered
in agenda items #12 & #13. (Attachment 6)

28



Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved to
approve the adoption of New Chapter 50, Alcoholic Beverage Seller Server
Training, with Staff's recommended changes to the version published in the May
14, 2010 Texas Register, to become effective January 1, 2011. Commission
Fredricks seconded and the motion passes.

DISCUSSION OF RULE ACTIVITY

Assistant General Counsel Wilson stated that at the May 25, 2010 Commission
Meeting, he presented an Amended Rule Review Plan. The plan was done in response
to an audit recommendation, which noted that the Commission had failed to abide by a
previous plan. The Amended Rule Review Plan set forth a schedule to bring the
Commission into compliance with the requirements of Texas Government Code
§2001.039 (see Appendix), which requires a state agency to review each of its rules not
later than the fourth anniversary of the date on which the rule takes effect and every
four years after that date.

The Rule Review Schedule lists each of the Commission’s rules and shows the date
of the most recent action by the Commission, whether it be adoption or amendment.
General Counsel plans to update and maintain the Rule Review Schedule.
(Attachment 7)

PUBLIC COMMENT

Presiding Officer Cuevas opened the floor for public comments. No one came forward
to the address the Commission.

EXECUTIVE SESSION

Presiding Officer Cuevas did not recess the regular open session of the Texas
Alcoholic Beverage Commission. The Executive Session did not convene.

NEXT MEETING

Presiding Officer Cuevas announced the next meeting dates are scheduled for
Tuesday, August 24, 2010 and Tuesday, October 26, 2010. There will not be a
meeting in September.

ADJOURNMENT

Presiding Officer Cuevas called for a motion to adjourn. Commissioner Fredricks
so moved and Commissioner Weinberg seconded. The motion was made and
seconded. The motion carried, and Presiding Officer Cuevas announced that the
meeting was adjourned at 12:21 p.m.
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Administrator’'s Report: Administrator and
Agency Activities, Budget Issues, Staff
Achievements



Commission Meeting
July 27, 2010



une 2010

7 Agent trainees were hired
5 Began July 17

2gins September




e June 2010

— Agent trainee positions posted (115
applications)

— 18 Applications sent to background
— 12 Positions will be filled October 2010



6 Auditors graduated from the New Auditc




Super Bowl XLV planning

Legislative Appropriations Request
Criminal Justice Division Grant $597, 685
Work continues on the IBM DCS contract
On-going rule review












Texas'Alcoholic'Beverage'Commission



Attachment 2

Approval Of FY 2012-2013 Legislative
Appropriations Request






General Revenue Biennial Base Request

Legislative Appropriations Request
EY 2012 - FY 2013

General Revenue Base Request

U
B.1.1.
C.1.1.
G
D.1.1.
D.1.2.
D.1.3.

Enforcement

Licensing and Investigation
Compliance Monitoring
Ports of Entry

Central Administration
Information Resources
Other Support Services

Total, TABC GR Base Request

FY 2012

$22,890,353

4,259,782
5,651,568
4,220,026
2,071,970
2,349,127

639,755

$42,082,581

FY 2013

$23,011,273

4,323,936
5,735,413
4,277,853
2,072,217
2,337,528

639,755

$42,397,975

$84,480,556

Biennial Total

$45,901,626

8,583,718
11,386,981
8,497,879
4,144,187
4,686,655
1,279,510

$84,480,556




Legislative Appropriations Request
EY 2012 - FY 2013

FY 2012 FY 2013

Total, TABC GR Base Request S42,082,581 S42,397,975
GR Exceptional Item Request

1. Operational Cost Increases 658,274 715,199

2. Efficiencies to Business Practices 202,231 202,231

3. POE — Unfunded Donna/Anzalduas 248,031 212,860

4. Acquisition of Fleet 285,875 285,875

5. Dept of Agriculture Transfer 250,000 250,000

6. DCC Cost Increase 31,506 30,296
Total, GR Exceptional Item Request $1,675,917 $1,696,461
Total, TABC GR Request $43,758,498 $44,094,436

Biennial Total

$84,480,556

1,373,473

404,462
460,891
571,750
500,000

61,802

$3,372,378

$87,852,934



Legislative Appropriations Request
EY 2012 - FY 2013

General Revenue Total Request

Other Funds
Federal Funds
Enforcing Underage Drinking Laws
Brazos County Grant
Spring Prevention
Criminal Justice Grants
Spring Break Grant
Appropriated Receipts
Total, Other Funds in Base Request

Total, TABC Request

FY 2012

$ 43,758,498

369,000
500
50,000

140,000

5,000
$564,500

$44,322,998

FY 2013
$ 44,094,436

369,000
500
50,000

140,000

5,000
$564,500

$44,658,936

Biennial Total

$ 87,852,934

738,000
1,000
100,000

280,000

10,000
$1,129,000

$88,981,934



Texas Alcoholic Beverage Commission
Revenue Collections Compared to General Revenue Appropriated Levels

$600,000,000

$508,291,580 $528,620,054

$500,000,000
$400,000,000
$300,000,000
$200,000,000
$112,959,329 $112,001,728 $115,929,467 $107,677,895 $111,050,273
$100,000,000
$-
FY 2010 - 2011 FY 2012 -13
M Total Revenue Collected m Revenue Toward Appropriations

W Total Direct & Indirect Cost TABC W Total Base & Exceptional Item Request



“

10% Biennial Base Reduction Options Schedule



10% Biennial Base Reduction Options Schedule
Iltem #1

5% of Sunset Recommendation Funding

® 47 FTE’s

* Strategies Affected:
e A.1.1. Enforcement
e B.1.1. Licensing and Investigation
e C.1.1. Compliance and Monitoring
e D.1.2. Information Resources

54,224,028

$2,467,504
358,590
1,369,358
28,576
54,224,028



10% Biennial Base Reduction Options Schedule

ltem #2

2.5% of Sunset Recommendation Funding S2,112,014
® 24 FTE’s
* Strategies Affected:

e A.1.1. Enforcement S1,278,564

e B.1.1. Licensing and Investigation 206,152

e C.1.1. Compliance and Monitoring 612,706

e D.1.2. Information Resources 14,592

$2,112,014



10% Biennial Base Reduction Options Schedule
Iltem #3

2.5% of Sunset Recommendation Funding

® 23 FTE’s

* Strategies Affected:
e A.1.1. Enforcement
e B.1.1. Licensing and Investigation
e C.1.1. Compliance and Monitoring
e D.1.2. Information Resources

$2,112,014

$1,157,688
127,424
718,556
108,346
$2,112,014




10% Biennial Base Reduction Options Schedule
Totals

Total of Base Reduction Options Schedule

® 94 FTE’s

* Strategies Affected:
e A.1.1. Enforcement
e B.1.1. Licensing and Investigation
e C.1.1. Compliance and Monitoring
e D.1.2. Information Resources

$8,448,056

$4,903,756
692,166
2,700,620
151,514
$8,448,056
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Agency Assessment of POE Bridge
Operations Audit



PORTS OF ENTRY

RISK ASSESSMENT



Risk Assessment Worksheet

The calculation is: Probability multiplied by the sum of the four Threat Factors multiplied by the Impact gives the Relative

\Worksheet for: Rio Grande City POE

This worksheet considers many variables to facilitate the priority-ranking of risks or threats. To use this worksheet, list your risks on the left and use the formula as indicated in the column headings to form the
relative relation to all other risks. Trust your own best judgment for your department's or facility's set of risks. View the results of the computed relative weight for each of the threats and consider mitigation for
the most probable risks that have the greatest impact. This threat/vulnerability chart depicts risk, probability, and impact using a relative comparison method.

The higher the Relative Weight, the more critical it is to have mitigation

3=High

\Weight. strategies.

THREAT OR TRIGGER Probability X (Onset Speed + Forewarning + Duration + Intensity) X Impact Relative Weight
Power Failure 1 2 2 1 2 1 7
Flood 1 1 1 1 2 1 5
Hurricane 1 1 1 2 2 2 12
Software Failure/Malfunction 1 2 2 2 2 3 24
Fire 1 1 1 1 1 1 4

Sub-Total Equipment Failure 52
Kidnapping 1 2 2 1 2 3 21
Robbery/Assault 1 2 2 1 2 3 21

Sub-Total Employee Assault 42
Bomb Threat 2 2 1 2 1 1 12
Gunshots 2 2 2 1 2 3 42
Explosion Other 1 2 2 1 2 3 21
Bomb Explosion 1 2 1 2 2 3 21

Sub-Total Bridge Threats 96

190

Definitions Values Description

1=Low
Probability 2=Medium The relative likelihood that the event will happen.
3=High
1=Slow . , _
Onset Speed 9=Fast The length of time between first warning and onset of the event.
Forewarning ;;ﬁ;ﬁ';:ggtm Is the first warning soon enough to allow taking mitigating steps?
Duration L=Short The expected duration of the event
2=Long
. 1=Low . . . . .
Intensity 2=High The level of intensity that will be imposed during the event.
1=Low
Impact 2=Medium The impact that is likely to follow as a consequence of the event.




RISK Scores - Worksheet

\Worksheet for: Equipment Assault Explosions
PDN - Paso Del Norte Int'l Bridge (Pedestrian) 38 42 102
PDN - Paso Del Norte Int'l Bridge (Vehicular) 34 42 62
BOTA - Bridge of the Americas (Pedestrian) 50 42 95
BOTA - Bridge of the Americas (Vehicular) 64 84 67
Ysleta POE (Pedestrian) 50 42 95
Ysleta POE (Vehicular) 48 84 55
Fabens 52 42 96
Ft. Hancock 52 42 96
Presidio 48 42 102
Amistad Dam 52 42 96
Del Rio Int'| Bridge 84 42 40
Eagle Pass Int'l Bridge | 65 42 55
Eagle Pass Bridge Il 75 84 55
Columbia (Laredo III) 52 42 96
Gateway (Bridge I) 62 42 68
Lincoln/Juarez (Bridge II) 62 42 33
Falcon Dam 52 42 96
Roma Int'l Bridge 36 42 55
Rio Grande City 52 42 96
Los Ebanos Ferry 62 63 96
Anzalduas 62 84 34
Hidalgo Int'| Bridge (Pedestrian) 48 42 54
Hidalgo Int'l Bridge (Vehicular) 48 42 54
Pharr 52 42 34
Progreso Int'l Bridge (Pedstrian) 56 42 61
Progreso Int'l Bridge (Vehicular) 52 42 33
Donna POE 49 84 27
Los Indios 110 63 27
Gateway Bridge - (Pedestrian) 57 42 75
Gateway Bridge - (Vehicular) 67 42 61
B&M R.R. 67 42 40
\Veterns Int'l Bridge (Los Tomates) 67 42 40

Red denotes higher risk.
Green denotes lower risk.



















REVENUE COMPARISONS



Ports of Entry Revenue vs. Expended
FY2006-2010

FY2006 FY2007 FY2008 FY2009 FY2010 (Est.)

Total Expended* $ 3,429,316 S 3,595,615 S 3,654,998 S 3,709,648 S 4,200,000
POE Administrative Fees Collected $1,215,873 S 1,219,607 S 1,138,950 S 1,090,451 S 1,022,843
POE Excise Tax Collected $ 1,493,812 S 1,527,143 S 1,411,295 S 1,343,917 S 1,250,855
POE Cigarette Tax Collected S 945959 S 1,240,261 S 906,681 S 895,895 S 1,114,493
Total POE Fees and Taxes Collected ** S 3,655,644 S 3,987,011 S 3,456,926 S 3,330,263 S 3,388,191
Revenue Gain/(Shortfall) S 226,328 S 391,396 S (198,072) S (379,385) S (811,809)

Cost increase in FY2010 include $200,000 for opening of new bridge and $288,081 in career ladder increases.

* Per Governor's Operating Budget
** Per POETCS



FY2009 Scenario S.50 Fee $1.00 Fee $1.25 Fee
Alcoholic Beverages-Fees S 1,090,451 | S 1,962,812 | S 2,317,208
Alcoholic Beverages-Taxes S 1,343,917 | S 1,209,525 | S 1,142,329
Cigarettes-Taxes S 895,895 | S 895,895 | S 895,895
Total Revenue S 3,330,263 | S 4,068,232 | S 4,355,433
$5,000,000
$4,500,000
$4,000,000
$3,500,000
$3,000,000
$2,500,000 W $.50 Fee
m$1.00 Fee
$2,000,000 m $1.25 Fee
$1,500,000 -
$1,000,000 -
$500,000 -
S_ i

Alcoholic Beverages-Fees Alcoholic Beverages-Taxes Total Revenue

Cigarettes-Taxes

Assumes if fee raised to $1.00 that a 10% reduction in imported containers and if raised to
$1.25 that a 15% reduction in imported containers would occur. The taxes and fees for a liter
of distilled spirits would increase from the current $1.25 to $1.75 and $2.00 respectively.
Although overall revenue would increase, there would be a decrease in excise tax revenues.



ADDITIONAL CONSIDERATIONS

Make TCOs commissioned peace officers.

Station TABC commissioned peace officer(s) at various bridge
locations based on security risks.

Have Customs and Border Protection employees collect tax
and fees for TABC at low volume bridges.

Contract the program out to private industry.
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Audit Committee Findings and Status



Texas Alcoholic Beverage Commission

Audit Committee
Response

Internal Audit of the
Commission’s Operations




Recommendation

The Commission should have the

General Counsel determine whether
changes to the TABC ethics policy are
needed to cover state officers and iIf so
those changes should be made and copies
of the TABC ethics policy should be
provided to the commissioners.



Commission Response

Each Commissioner has been provided a
Manual covering all state ethics statutes
and the TABC ethics policy. The General
Counsel has determined that the
Amendment made in 2007 does not require
the TABC ethics policy to cover Commission
members, only that they be provided a
copy of the policy.



Recommendation

The Commission should consider having
a commission retreat for developing
commission Input into the agency
Strategic Plan. If the timeline for a
Commission retreat is not feasible for
completing the current Strategic Plan, it
should be considered as a component of
the next strategic planning process.



Texas Alcoholic Beverage Commission

Commission Response

The Commission concurs with this
recommendation and directs the
Administrator or his designee to schedule
a Commission retreat during the next

Strategic Plan development process In
2012.



Recommendation

The Commission should consider recommendaing
to any new Commission member that they attend
an inaustry conference to gain a different
perspective on the role of TABC and the impact
the law and agency rules have on businesses in
the alcoholic beverage inadustry. In addition, the
Commission should be made aware of all training
opportunities that are avallable through other
State agencies for appointees and Commission
members so they can attend any training they
believe is relevant or important in performing
their responsibilities as Commission memabers.



Commission Response

The Commission concurs with this
recommendation and directs the Administrator
or his designee to take the actions necessary to
ensure that the Commissioners are made aware
of all available training opportunities, including
attendance at an alcoholic beverage industry
conference to gain a different perspective on the
role of TABC and the impact the law and agency
rules have on businesses in the alcoholic
beverage industry.



Recommendation

A new Rules Review Plan should be
developed and provided to the
Commission to review and readopt all
agency rules at least every four years as
required by statute. The General Counsel
should ensure that the Plan is followed
and should periodically report to the
Commission on the status of completing
the Rules Review Plan.



Texas Alcoholic Beverage Commission

Commission Response

The Commission concurs with this
recommendation and directs the General
Counsel to provide periodic status reports
to the Commission on the status of

Implementing the new Rules Review Plan.



Texas Alcoholic Beverage Commission

Recommendation: None

Determine iIf an effective management
reporting system has been established
for keeping the Commission informed
about the agency operations and
fiduciary matters.



Texas Alcoholic Beverage Commission

Recommendation: None

Determine If the Commission meetings
are conaucted in accordance with legal
requirements and If the Commission
minutes adequately reflect the actions
taken during Commission meetings.



Texas Alcoholic Beverage Commission

Approval — Action Item

Internal Audit of the
Commission’s Operations.
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Final Report
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July 27,2010

As Prepared by
Jansen & Gregorczyk
Certified Public Accountants



TABC Internal Audit of the Commission’s Operations— Final Report— July 27, 2010

TABLE OF CONTENTS

Auditor's Transmittal Letter. .. ........ ... .. .. . . 1
Executive Summary. . .. .. ... . 2
Audit Purposeand Scope . . ... ... 3

Audit Results and Recommendations . .. ... .., 3



TABC Internal Audit of the Commission’s Operations— Final Report— July 27, 2010

Jazsen & Gre~z.czyk
Certified Public Accountants

Telephone P. O. Box 601
(512) 268-0070 Kyle, Tx. 78640

July 27,2010

Commission Members
Texas Alcoholic Beverage Commission

The following report provides the results and recommendations noted during the internal
audit of the Commission’s Operations.

The internal audit was conducted in accordance with generally accepted government
auditing standards and Standards for the Professional Practice of Internal Auditing, published by

the Institute of Internal Auditors.

Signed Copy on File

Jansen & Gregorczyk
Certified Public Accountants
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EXECUTIVE SUMMARY

Audit Purpose

The primary purposes of the internal audit of
were to evaluate compliance with legal
requirements regarding the operations of the
Commission, effectiveness of processes for
involving Commission members in the
strategic direction and oversight of the
agency, and processes for informing
Commission members about agency activities
and fiduciary matters.

Key Audit Observations

e An amendment in 2007 to the Texas
Ethics Commission statute (Government
Code Section 572) requires each state
agency to adopt an ethics policy and
provide copies of the policy to each new
officer of the agency not later than the
third business day after the date the
person qualifies for office. TABC has
adopted the required ethics policy,
members of the Commission have not
been provided copies of the policy as
required.

e TABC has not complied with the
statutory requirement to review existing
agency rules over a four year period. In
2008, a Rule Review Plan was approved,
but it has not been followed.

e TABC has developed effective processes
for ensuring the Commission members’
involvement in defining the agency’s
mission, setting the strategic direction of
the agency and developing the biennial
legislative appropriation’s request.

e An effective training and orientation
program has been established for new

There is an established process for
approval of the operating budget by the
Commission each year and there is an
effective process for reporting to the
Commission on the operating budget
status during the year.

The TABC follows an effective rule-
making process that ensures that the
Commission is involved the development
and approval of agency rules and policies
necessary to address statutory
requirements and ensure the effective
administration of agency functions.

The TABC  has developed a
comprehensive and effective management
reporting system for keeping the
Commission informed about the agency
operations and fiduciary matters.

The Commission meetings are conducted
in accordance with legal requirements and
the Commission minutes adequately
reflect the actions taken during
Commission meetings.

Significant Recommendations

Commission members.

The Commission should have the General
Counsel determine whether changes to
the TABC ethics policy are needed to
cover state officers and if so those
changes should be made and copies of the
TABC ethics policy should be provided
to the commissioners.

A new Rules Review Plan should be
developed and provided to the
Commission to review and readopt all
agency rules at least every four years as
required by statute. The General Counsel
should periodically report to the
Commission on the status of completing
the Rules Review Plan.
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Commission's Response

The Commission concurs with the
recommendations made in the report and
directs staff to carry out the actions necessary
to implement each recommendation.

AUDIT PURPOSE & SCOPE

The primary purposes of the internal audit of
were to evaluate compliance with legal
requirements regarding the operations of the
Commission, effectiveness of processes for
involving Commission members in the
strategic direction and oversight of the
agency, and processes for informing
Commission  members about agency
activities and fiduciary matters.

The scope of the audit included review,
analysis and/or testing of the following
areas:

e laws governing operations of the
Commission;

e processes for obtaining Commission
involvement in developing the mission
statement and strategic plans;

e training programs for Commission
members;

e budgeting and reporting system;

¢ rule and policy-making processes;

¢ management reporting system; and

e (Commission meetings and meeting
minutes.

Specific audit objectives were developed
and coordinated with TABC management
and the commissioners. These audit
objectives and the results of our audit work
are presented in the next section, "Audit
Results and Recommendations."

AUDIT RESULTS &
RECOMMENDATIONS

The results and recommendations of the
internal audit work are presented in this
section for each of the seven audit objectives
that were established and coordinated with
TABC executive management and the
commissioners.

Audit Objective 1: Determine if TABC has
established effective processes for ensuring
compliance with statutory requirements
related to the operations of the Commission.

TABC has established effective processes

for ensuring compliance with statutory
requirements related to the operations of the
Commission and TABC 1is operating Iin
compliance will all significant statutory
requirements, except for two issues as
discussed below.

An amendment in 2007 to the Texas Ethics
Commission statute (Government Code
Section 572) requires each state agency to
adopt an ethics policy and provide copies of
the policy to each new officer of the agency
not later than the third business day after the
date the person qualifies for office. TABC
has adopted the required ethics policy, but
members of the Commission have not been
provided copies of the policy as required. A
legal interpretation by the General Counsel
is needed to determine if the Commission
members are subject to the agency ethics

policy.

TABC has not complied with the statutory
requirement to review existing agency rules
over a four year period. In 2008, a Rule
Review Plan was approved, which
scheduled the review for the remainder of
the Commission meetings in calendar years’
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2008 and 2009. The review of all agency
rules was not completed during this time
frame as discussed in more detail in Audit
Objective 5.

Recommendation 1: The Commission
should have the General Counsel determine
whether changes to the TABC ethics policy
are needed to cover state officers and if so
those changes should be made and copies of
the TABC ethics policy should be provided
to the commissioners.

Commission Response: Each
Commissioner has been provided a Manual
covering all state ethics statutes and the
TABC ethics policy. The General Counsel
has determined that the amendment made in
2007 does not require the TABC ethics
policy to cover Commission members, only
that they be provided a copy of the policy.

Audit Objective 2: Determine if there is an
effective process for the Commission’s
involvement in defining the agency’s mission
and strategic direction and developing the

TABC has developed effective processes for

ensuring the Commission members’
involvement in defining the agency’s
mission, setting the strategic direction of the
agency and developing the biennial
legislative appropriation’s request. The
commissioners provide input through their
meetings with staff or the Administrator,
receive  timely updates  from  the
Administrator, and are well informed and
prepared to approve these key documents at
the appropriate time. Currently input is
individually by each Commission member in
separate meetings or telephone calls with the
Administrator and/or management staff
since having more than one member present

biennial legislative appropriation’s request.

constitutes a Commission quorum and
requires posting as an open meeting.

One commissioner suggested that a retreat
with staff would be an effective way for the
commissioners to be able to provide their
collective input in to the development of the
Strategic Plan. This would require posting
the retreat as an open meeting since a
quorum of the Commission members would
be present, but this might provide a more
effective  means of  obtaining the
commissioners’ ideas regarding the strategic
direction of the agency.

Recommendation 2: The Commission
should consider having a Commission
retreat for developing Commission input
into the agency Strategic Plan. If the
timeline for a Commission retreat is not
feasible for completing the current Strategic
Plan, it should be considered as a
component of the next strategic planning
process.

Commission Response: The Commission
concurs with this recommendation and
directs the Administrator or his designee to
schedule a Commission retreat during the

next Strategic Plan development process in
2012.

Audit Objective 3: Determine if an effective

training and orientation program has been
established for new Commission members.

An effective training and orientation
program has been established for new
Commission members. The agency usually
devotes about one-and-a-half to two days for
an orientation of the new Commission
member to the agency. New commissioners
are introduced to every key person in the
management team and receive a brief
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overview of their division and its function
within the agency. These orientation
schedules are well planned and coordinated.
New  Commission members receive
information about the agency as required by
statute.

All Commission members must complete
training on Open Meetings and Open
Records within 90 days of their first
Commission meeting.  All Commission
members have received this training. Other
voluntary training opportunities are available
to Commission members. The Texas Ethics
Commission offers an on-line training
program on ethics in state government for
appointees. The Governor’s Office offers a
broad-based seminar for new appointees
once or twice a year (usually once in even
years and twice in odd years). It is by
invitation for those persons who have been
appointed in the last year. Staff members of
the Governor’s Office, a representative from
the Office of the Attormey General, and
representatives from the Texas Ethics
Commission make presentations to the new
appointees. This is a one day seminar, and
there is no fee to attend, other than for lunch.
Travel arrangements and expenses are borne
by the agency.

One Commission member noted that since
Commission members can have no ties to
the alcohol beverage industry, that some
type of attendance at an alcoholic beverage
industry conference would be useful in
understanding TABC’s regulatory role and
its impact on the industry.

Recommendation 3: The Commission
should consider recommending to any new
Commission member that they attend an
industry conference to gain a different
perspective on the role of TABC and the
impact the law and agency rules have on

businesses in the alcoholic beverage
industry. In addition, the Commission
should be made aware of all training
opportunities that are available through
other state agencies for appointees and
Commission members so they can attend any
training they believe is relevant or important
in performing their responsibilities as
Commission members.

Commission Response: The Commission
concurs with this recommendation and
directs the Administrator or his designee to
take the actions necessary to ensure that the
Commissioners are made aware of all
available training opportunities, including
attendance at an alcoholic beverage industry
conference to gain a different perspective on
the role of TABC and the impact the law and
agency rules have on businesses in the
alcoholic beverage industry.

Audit Objective 4: Determine if there are
effective processes for approval of the
operating budget by the Commission,
reporting to the Commission on the
operating budget status during the year and
amending the operating budget when

necessary.

There is an established process for approval
of the operating budget by the Commission
each year and there is an effective process
for reporting to the Commission on the
operating budget status during the year. The
operating budget is the key financial
performance document used by management
and the Commission. The Commission has
granted the Administrator the authority to
adjust and revise the budget as necessary
during the fiscal year. Changes in the budget
strategies made during the year are reported
to the Commission.
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Recommendations: None.

Audit Objective 5: Determine if effective
rule and policy making processes have been
established for ensuring the Commission’s
involvement in the development and
approval of agency rules and policies
necessary to address statutory requirements
and ensure the effective administration of
agency functions.

The TABC follows an effective rule-making
process that ensures that the Commission is
involved the development and approval of
agency rules and policies necessary to
address statutory requirements and ensure
the effective administration of agency
functions; however, there is one component
of the overall process that requires better
oversight to ensure compliance with the
Texas Government Code as discussed
below.

Administrative rules undergo an extensive
review by operating management and legal
staff before being provided to the
Commission members. The minutes of the
Commission meetings from January 2009
until February 2010 were reviewed to
determine compliance with the requirements
for adopting administrative rules for the
TABC. During this timeframe, there were
17 actions on rules, including repeals, new
rules, and amended rules. These rules were
adopted in open meetings in which proper
public notice was given. They were properly
submitted to the Texas Register, were
published in the Texas Register as proposed
rules, were published in the Texas Register
as adopted rules, and become effective 20
days after being submitted to the Texas
Register as adopted rules. The Commission
followed all the legal requirements for
adopting these rules.

The Texas Government Code Section
2001.039 requires each state agency to
review and consider for re-adoption each of
its rules no later than the fourth anniversary
of the date on which the rules took effect
and every four years after that date. The
Commission adopted a Rule Review Plan at
the September 26, 2008 Commission
meeting. However, the minutes of
subsequent meetings do not indicate review
of these rules in accordance with the Plan.
This failure to maintain and follow the Plan
was confirmed by the General Counsel. In
addition, the Administrator noted that from
2003 to 2007, the Commission had not
formally followed any type of rule review
plan. The General Counsel reports that the
process will be re-initiated, beginning with a
new Plan beginning April 1, 2010.

The Commission is less involved in internal
policy development, but 1is provided
information by the Administrator when new
policies are developed and adopted.

Recommendation 4: A new Rules Review
Plan should be developed and provided to
the Commission to review and readopt all
agency rules at least every four years as
required by statute. The General Counsel
should ensure that the Plan is followed and
should  periodically  report to  the
Commission on the status of completing the
Rules Review Plan.

Commission Response: The Commission
concurs with this recommendation and
directs the General Counsel to provide
periodic status reports to the Commission on
the status of implementing the new Rules
Review Plan.
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. . . - . Recommendations: None.
Audit Objective 6: Determine if an effective ecomm ns: None

management reporting system has been
established for keeping the Commission
informed about the agency operations and
fiduciary matters.

The TABC has developed a comprehensive
and effective management reporting system
for keeping the Commission informed about
the agency operations and fiduciary matters.
The Administrator provides a
comprehensive written report to each
commissioner each  month.  Regular
presentations are made by TABC managers
at the Commission meetings regarding
various fiduciary and performance topics.
Incidents involving the agency or its agents
that may appear in local media are conveyed
to Commission members as quickly as
possible.

Recommendations: None.

Audit Objective 7:  Determine if the
Commission meetings are conducted in
accordance with legal requirements and if
the Commission minutes adequately reflect
the actions taken during Commission

meetings.

The Commission meetings are conducted in
accordance with legal requirements and the
Commission minutes adequately reflect the
actions taken during Commission meetings.
The notices for the meeting and the agendas
are properly published, and the minutes
properly document the activities of the
Commission during the meetings. Executive
sessions are properly announced and
documented, certified agendas are prepared
and maintained in accordance with the
Government Code §551.303 and §551.304.
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Update on Super Bowl Preparation
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COMMITTEE’S GOAL

The committee’'s goal will be to identify
public safety and industry marketing
concerns up front, so that we can develop
a plan of action that benefits the local
economy, while making public safety the
highest priority.

STRATEGY OF REGULATION FROM
ENFORCEMENT

We have two public safety issues to
focus on:

Consumption during prohibited hours
Underage drinking and over service

Note: Hours of sale would be
adhered to according to the Alcoholic
Beverage Commission
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STRATEGY OF REGULATION FROM
COMPLIANCE AND MARKETING PRACTICES

First and foremost we will focus on public
safety as it relates to trade issues with
hotel events, on premise events,
restaurant events to ensure these events
don't involve practices that influence
people to over consume and encourage
minors not to consume alcoholic
beverages.

STRATEGY OF REGULATION FROM
COMPLIANCE AND MARKETING PRACTICES

We will discourage activities that
would displace competition and will
level the playing field.




STRATEGY OF REGULATION FROM
COMPLIANCE AND MARKETING PRACTICES

We have created a Resource Guide
which is located on our website. The
guide is a working document which is

updated as needed.

INITIAL SUPER BOowL MEETING

110 people were in
attendance

Cit icials

City of Arlington
City of Dallas

City of Grand Prairie

Law Enforcement
Arlington Police Dept.
Burleson Police Dept.
Dallas Co. Sheriff's Office
Dallas Police Dept.

Fort Worth Palice Dept.
Tarrant Co. Sheriff's Office

Manufacturers
Anheuser-Busch
DIAGEO
MilterCoors

» Distributors
Andrews Distributing
Ben E. Keith
Glazer's
Proximo Spirits
Republic National

Hotels

Arlington Hilton Garden Inn
Hilton Arington Hotel

Hotel Assac. of North Texas

Hotel Assoc. of Tarrant
County

Omni Mandalay Hotel
Sheraton Arlington Hotel

Texas Hotel and Lodging
Assoc.

> Restaurants/Bars

Black Finn American Saloon
Buffaio Wild Wings
Frankies

Humperdinks

Houlihans

Joe's Crab Shack
Pappadeaux

Sherlocks

Uptown Jazz - Dallas

Organizations
DISCUS
Texans Standing Tal!

7/26/2010
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NEXT SUPER BOWL MEETINGS

» Dallas Cowboy Executive Meeting
2 Subcommittee Meetings
Public
Marketing Practices
Super Bowl XLV Committee Meeting
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Attachment 6

Approval to Adopt New Rule 833.15, Use of
Winery Festival Permit



The Texas Alcoholic Beverage Commission (Commission) adopts new §33.15, relating to Use of Winery
Festival Permit. The section is adopted without changes to the proposed text as published in the June 11,
2010 issue of the Texas Register (35 TexReg 4825) and will not be republished.

Texas Alcoholic Beverage Code §17.03 requires that the holder of a winery festival permit must notify
the commission before offering wine for sale under the permit, and authorizes the commission to adopt
rules and establish procedures related to the notification. Section 33.15 is adopted to implement Texas
Alcoholic Beverage Code §17.03 by establishing the procedure the holder of a winery festival permit
must use to notify the commission before offering wine for sale.

The Commission received one comment about the proposed rule. M. Jack Martin III of Jack Martin &
Associates asserts that in §33.15(c) the commission is placing several limitations on the term
“celebration” that do not exist in the statute and were not discussed in the bill analysis when the
legislation enacting Chapter 17 of the Texas Alcoholic Beverage Code was passed.

Section 33.15 applies to holders of winery festival permits. Under Texas Alcoholic Beverage Code
§17.02, only holders of a winery permit under Chapter 16 of the Texas Alcoholic Beverage Code may
hold a winery festival permit. Texas Alcoholic Beverage Code §16.08 provides that holders of winery
permits may sell or dispense wine at events that are approved by the commission, organized to celebrate
and promote the wine industry in Texas, and held in whole or in part on the premises of the holder of a
winery festival permit. The commission understands that the purpose of Chapter 17 of the Texas
Alcoholic Beverage Code is to allow a winery permit holder to hold events off-premises that are similar
to those restricted to the premises under Chapter 16.

The commission is mindful that the language of Texas Alcoholic Beverage Code §17.01 does not track
the language of Texas Alcoholic Beverage Code §16.08. Indeed, the commission understands that the
inclusion of the term “celebration” was meant to expand the types of events at which wine could be sold
or dispensed by winery permit holders off-premises (if they acquired a winery festival permit). However,
the commission does not understand the term “celebration” to be without limits. If “celebration” is read
liberally and in conjunction with the phrase “or similar event”, the effect is to render meaningless the
other limiting terms also used in Texas Alcoholic Beverage Code §17.01: “a civic or wine festival” and
“farmers’ market”. The legislature did not need to use the term “a civic or wine festival” if the holder of a
winery festival permit could merely claim to be celebrating a birthday, or a phase of the moon, or life
itself.

More particularly, the commission’s experience applying Texas Alcoholic Beverage Code §17.01 prior to
this rule was that some holders of winery festival permits thought that store openings or the release of a
new product or a sale were sufficiently celebratory to justify use of the permit. The commission does not
consider these events to be “celebrations” for the purpose of Texas Alcoholic Beverage Code §17.01. The
commission gives meaning to all of the language of Texas Alcoholic Beverage Code §17.01, and to the
intent of the legislature in establishing the regulatory scheme in Chapters 16 and 17 of the Code, by
interpreting the term “celebration” in a limiting but reasonable manner. No changes are made as a result
of the comment.

The new chapter is adopted under the authority of Texas Alcoholic Beverage Code §5.31, which grants
authority to prescribe rules necessary to carry out the provisions of the Code, and Texas Alcoholic
Beverage Code §17.03, which authorizes the commission to adopt rules for the notice required before
wine can be sold under a Winery Festival Permit.
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§33.15. Use of Winery Festival Permit.

(a)  This section relates to Chapter 17 of the Alcoholic Beverage Code. In the absence of specific
statutory authority to the contrary, this section regulates the activities of holders of Winery Permits who
also hold Winery Festival Permits.

(b)  Applications for Winery Festival Permits under Chapter 17 of the Alcoholic Beverage Code, and
the expiration, denial, cancellation and suspension of such applications and permits shall be in accordance
with the statutes, rules and commission policies governing applications, expirations, denials, cancellations
and suspensions of permits generally.

(¢)  No person may sell wine, or possess wine with the intent to sell it, at a farmer’s market, at a civic
or wine festival, or at a similar civic or wine celebration or event, without first having obtained from the
commission a Winery Festival Permit Certificate authorizing sales at the event. For purposes of this
section, a “celebration” is a special cultural or charitable event of a limited and specified duration that is
organized for, and open to, the public. Each market, festival, celebration or other event requires a
separate certificate, but a certificate may be valid for up to three consecutive days at a single location. A
Winery Festival Permit Certificate may only be issued to the holder of a Winery Festival Permit.

(d)  The holder of a Winery Festival Permit, or his designated representative, must apply for a Wine
Festival Permit Certificate on a form provided by the commission. The application must be submitted
prior to the event for which the certificate is sought. The application should be submitted at least three
business days prior to the event to allow the commission time to process it. The application must be
submitted to the commission’s district office having jurisdiction over the location of the event for which
the certificate is sought. The application must include the following information:

(1) the applicant’s Winery Permit number;

(2) the trade name of the Winery Permit holder associated with the Winery Festival Permit;

3) the location of the event where the Winery Festival Permit Certificate will be used,

4 the date and time of the event where the Winery Festival Permit Certificate will be used,
and

% a brief description of the event where the Winery Festival Permit Certificate will be used.

(¢)  The commission shall issue a certificate if the application is accepted. The certificate and a copy
of the application must be displayed in a conspicuous place at the location of the event at all times during
the event.

® The administrator or his designated representative may refuse to accept an application for a
Winery Festival Permit Certificate if:

(D) the application is incomplete or inaccurate;
2 the applicant does not qualify under subsection (c) of this section;
3) the event does not qualify under subsection (c) of this section; or
)] there are reasonable grounds to believe that issuance of the certificate will:
(A) result in a violation of the Alcoholic Beverage Code or the rules of the

commission; or
B) is otherwise detrimental to the public.

(g)  The grounds for refusing to accept an application for a Winery Festival Permit Certificate shall be
communicated in writing to the applicant as soon as is reasonably practical.

(h)  All wine sold or possessed with the intention to sell at an event held in an area where the sale of
wine has not been authorized by a local option election must comply with the terms of §16.011 of the
Alcoholic Beverage Code.

(1) If a Winery Festival Permit Certificate is issued in error, the commission may rescind the
certificate.
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Attachment 7

Approval to Adopt Amendment to Rule 834.3,
Schedule of Sanctions and Penalties
for Major Violations



The Texas Alcoholic Beverage Commission (commission), adopts an amendment to §34.3, relating to
Schedule of Sanctions and Penalties for Major Regulatory Violations. The amendment is adopted without
changes to the proposed text as published in the May 14, 2010 issue of the Texas Register (35 TexReg
3735) and will not be republished.

This amendment deletes civil penalties from the schedule of sanctions that agents, compliance officers, or
other specially designated commission personnel may use in settling complaints regarding seller server
training prior to filing a contested case under Texas Government Code, Chapter 2001.

The commission received one comment related to the rule.

Matt Anthony, representing 360 Training, stated that seller server training schools would prefer fines as
penalties when violations occur, instead of administrative sanctions from the commission such as
suspension or cancellation of an approved program.

The commission has determined that Texas Alcoholic Beverage Code §106.14 does not give the
commission authority to impose civil penalties for violation of rules relating to seller training programs.
In Chapter 50, relating to Alcoholic Beverage Seller Server Training, adopted to become effective
January 1, 2011, the commission sets forth procedures and standards for suspending or cancelling
certificates for violation of the commission’s rules. No change is made in response to the comment.

The amendment is adopted under the authority of Texas Alcoholic Beverage Code §106.14, which grants
specific authority to adopt rules relating to seller training programs.

§34.3. Schedule of Sanctions and Penalties for Major Regulatory Violations.

An act or failure to act which results in a violation of a major regulatory provision of the code or rules
will be assessed sanctions and penalties as follows:

DESCRIPTION Ist Violation 2nd Violation 3rd Violation
Refusing to allow an inspection of a licensed 8-13 days 16-26 days Cancel
premises or interfering with an inspection of $300 per day $300 per day
a licensed premises in violation of
§§32.17(a)(2), 61.71(a)(14), 61.74(a)(7) or
101.04, Alcoholic Beverage Code.
Operating an establishment as an illegal open 5-7 days 10-14 days Cancel
saloon in violation of §32.17(a)(1) or $300 per day $300 per day
§32.01(2), Alcoholic Beverage Code.
Selling wine over 17% alcohol content during 3-5 days 6-10 days 18-30 days
prohibited hours in violation of §24.07, $300 per day $300 per day $300 per day
Alcoholic Beverage Code.




DESCRIPTION st Violation 2nd Violation 3rd Violation
Sale of alcoholic beverages while serving a Original Original Cancel
suspension in violation of §§11.68, suspension plus suspension plus
61.71(a)(22) or 61.84, Alcoholic Beverage 8-13 days 16-26 days
Code. $300 per day $300 per day
Subterfuge — Permitting another person to use Cancel
a license or permit other than the one it is
issued to in violation of §11.05 and §109.53,
Alcoholic Beverage Code.
Possession of distilled spirits without local 6-8 days 12-16 days Cancel
distributor stamps on the container in $300 per day $300 per day
violation of §28.15 or §32.20, Alcoholic
Beverage Code.
Possession of an empty distilled spirits 3-5 days 6-10 days Cancel
container with the local distributor stamp not $300 per day $300 per day
mutilated in violation of agency rule §41.72.
Possession of any uninvoiced alcoholic 8-13 days 16-26 days Cancel
beverages in violation of §28.06 and §32.08, $300 per day $300 per day
Alcoholic Beverage Code and agency rule
§41.50.
Knowingly possess uninvoiced alcoholic Cancel
beverages in violation of §28.06, Alcoholic
Beverage Code and agency rule §41.50 or
refilling distilled spirits bottles in violation of
§28.08, Alcoholic Beverage Code.
Sale of any unauthorized alcoholic beverage 8-13 days 16-26 days Cancel
in violation of §11.01, Alcoholic Beverage $300 per day $300 per day
Code.
Possession of any unauthorized alcoholic 3-5 days 6-10 days Cancel
beverage by a licensee or permittee or his $300 per day $300 per day
employee in violation of §§69.12 or
61.71(a)(9), Alcoholic Beverage Code.
Consumption of or permitting consumption 3-5 days 6-10 days Cancel
of an alcoholic beverage on the premises of $300 per day $300 per day
any off-premise license or permit in violation
of §§22.10, 22.11, 26.01 or 71.01, Alcoholic
Beverage Code.
Permitting an open container on the premises 3-5 days 6-10 days 18-30 days
of any off-premise license or permit in $300 per day $300 per day $300 per day

violation of §§71.01 or 24.09, Alcoholic
Beverage Code.




DESCRIPTION Ist Violation 2nd Violation 3rd Violation
Purchase of an alcoholic beverage from an 6-8 days 12-16 days Cancel
unauthorized source in violation of $300 per day $300 per day
§§61.71(a)(19), 61.71(a)(20), 69.09 or 71.05,
Alcoholic Beverage Code.
Sale of an alcoholic beverage by a retailer for 8-13 days 16-26 days Cancel
the purpose of resale in violation of §71.05, $300 per day $300 per day
Alcoholic Beverage Code.
Purchasing alcoholic beverages while on the 5-7 days 10-14 days Cancel
"delinquent list" in violation of §102.32(d), $300 per day $300 per day
Alcoholic Beverage Code.
Selling an alcoholic beverage away from a 3-5 days 6-10 days 18-30 days
licensed premises. §61.06 $300 per day $300 per day $300 per day
Storage of alcoholic beverages off a licensed 3-5 days 6-10 days 18-30 days
premises in violation of §69.10, Alcoholic $300 per day $300 per day $300 per day
Beverage Code.
Making false or misleading statements in Cancel
original or renewal applications or making
false or misleading statements in documents
submitted with or attached to applications for
licenses or permits in violation of §§11.46(4),
61.71(a)(4) or 61.74(a)(11), Alcoholic
Beverage Code.
Sale or delivery of unauthorized alcoholic 6-8 days 12-16 days Cancel
beverages to a non-licensed business in $300 per day $300 per day
violation of manufacturing and wholesaler
sections of the Alcoholic Beverage Code.
§§11.01, 19.01, 61.01 or 62.01
Sale to a permittee who is on the delinquent 3-5 days 6-10 days 18-30 days
list, failure to timely collect credit payments, $300 per day $300 per day $300 per day

or failure to report credit law violations;
Failure to notify the commission of a
delinquent account in violation of §102.32,
Alcoholic Beverage Code;

Fatlure to report cash law violations or failure
to sell beer for cash in violation of §102.31,
Alcoholic Beverage Code.




DESCRIPTION 1st Violation 2nd Violation 3rd Violation
Improper record keeping in violation of 2-4 days 4-8 days 12-24 days
agency rules §§41.49, 41.50, 41.51, 41.52 $300 per day $300 per day $300 per day
and §§32.03, 32.06, Alcoholic Beverage
Code, including invoices, membership
records, pool and replacement accounts.
Knowingly filed false report, application, Cancel
form, or record. §§11.61, 61.71, 62.05, 64.04,
or 203.09
Knowingly failed to keep record or file return 6-12 days 12-24 days Cancel
in manner required. §§61.71, 61.74, 62.05, $300 per day $300 per day
64.04, 203.09, or 206.01
Retail cash/credit laws violation of cash or 2-5 days 4-10 days 12-30 days
credit laws by retail licensee or permittee in $300 per day $300 per day $300 per day

violation of §§61.73, 102.31 or 102.32.




Attachment 8

Approval to Adopt New Rule §834.4, Attribution of
Actions of Employee to License or Permit Holder



The Texas Alcoholic Beverage Commission (commission), adopts new §34.4, relating to Attribution of
Actions of Employee to License or Permit Holder. The section is adopted without changes to the
proposed text as published in the May 14, 2010 issue of the Texas Register (35 TexReg 3736) and will
not be republished.

The section addresses the circumstances under which the commission would be restrained from
attributing to license and permit holders certain actions performed by employees who have received seller
training from a commission-approved program. The section establishes the procedures available to
license and permit holders to claim the affirmative defense allowed by Texas Alcoholic Beverage Code
§106.14 and the procedures available to the commission to overcome the defense and establish that the
license or permit holder directly or indirectly encouraged a violation of the law.

The commission received two comments about the proposed rule.

Dr. Maurice Dennis, of the Texas Transportation Institute at the Texas A&M University System, who
represents himself, suggested that §34.4(b) eliminates the requirement in Texas Alcoholic Beverage Code
§106.14(a)(1) that, in order to claim the affirmative defense afforded by §106.14(a), an employer must
require all of its employees to attend a commission-approved seller training program.

Dr. Dennis is correct that §34.4(b) only addresses the employee who actually sold, served, dispensed or
delivered an alcoholic beverage to an intoxicated person or minor. However, §34.4(f)(1) and (2) address
the requirement that the employer train all of its employees in order to benefit from the affirmative
defense. The commission does not believe a change is required and none is made.

Dr. Dennis also strongly favors retaining the requirement from repealed §50.10(d)(2) that, in order to
claim the affirmative defense offered by Texas Alcoholic Beverage Code §106.14, a provider had to “post
within view of its employees” policies and procedures designed to prevent the sale, service or
consumption of alcoholic beverages by or to minors and intoxicated persons.

Section 34.4(f)(3) requires such policies and procedures be adopted by the provider, §34.4(f)(4) requires
the provider to ensure all of its employees have read and understood them, and §34.4(f)(5) requires the
provider to maintain records for at least one year after the date employment was terminated that show that
each employee read and understood them. The commission’s experience under repealed §50.10(d)(2)
was that the actual posting of the policies offered little assurance that employees read and understood
them. Also, factual disputes would sometimes arise regarding whether a sign was actually posted on the
date of the violation. The commission believes that the new standards in §34.4(f) are a superior means of
ensuring that providers actually convey their policies to their employees. No change is made.

M. Jack Martin III of Jack Martin & Associates suggests that §34.4(c)(1)(A) and §34.4(c)(2)(A) should
include the phrase “or a guest of a member” because service to a member’s guest is legal under Texas
Alcoholic Beverage Code §32.10. The effect would be to allow an employer to claim an affirmative
defense from liability if an employee serves either a member, or a guest of a member, of a private club on
the club premises.

The commission believes that §34.4(c)(1)(A) and §34.4(c)(2)(A) accurately reflect the language of Texas
Alcoholic Beverage Code §106.14. Section 106.14 does not define who may or may not be served at a
private club. It simply provides an affirmative defense if some other provision of the code is violated.
Texas Alcoholic Beverage Code §32.01(a)(2) allows family and guests to be served and to consume
alcoholic beverages belonging to a member on a private club’s premises. Therefore, if an employee
legally serves an alcoholic beverage to a family member or guest under Texas Alcoholic Beverage Code
§32.01(a)(2), the law has not been violated and therefore the affirmative defense of Texas Alcoholic



Beverage Code §106.14 never comes into play. The fact that neither Texas Alcoholic Beverage Code
§106.14 nor §34.4 track the language of Texas Alcoholic Beverage Code §32.01 is immaterial. The
commission does not believe a change is required and none is made.

The new section is adopted under the authority of Texas Alcoholic Beverage Code §5.31, which grants
authority to prescribe rules necessary to carry out the provisions of the Code, Texas Alcoholic Beverage
Code §106.14, which establishes the conditions under which the actions of an employee are not
attributable to a license or permit holder, and Texas Alcoholic Beverage Code §1.03, which provides that
the Code shall be liberally construed to protect the welfare, health, peace, temperance and safety of the
people of the state.

Section 34.4 is adopted to become effective January 1, 2011.
§34.4 Attribution of Actions of Employee to License or Permit Holder.

(a) A license or permit holder who claims that the actions of an employee are not attributable to the
license or permit holder under Alcoholic Beverage Code §106.14(a) must provide to the commission, not
later than 10 days after receipt of an administrative notice of violation, an affidavit indicating that the
license or permit holder was in compliance with the requirements of Alcoholic Beverage Code §106.14(a)
at the time of the violation for which the administrative notice was issued. At a hearing in which the
license or permit holder claims the benefits of Alcoholic Beverage Code §106.14(a), the license or permit
holder may be required to present additional evidence to support such claim.

(b)  If an employee performs an action described in paragraphs (1) or (2) of this subsection at a time
when the employee does not possess a currently valid seller server certificate, then the action of the
employee does not meet the requirements of Alcoholic Beverage Code §106.14(a)(2) and therefore shall
be attributable to the license or permit holder.

) The employee sells, serves, dispenses or delivers an alcoholic beverage to:
(A) a person who is not a member of a private club on the club premises;
(B) a minor; or
© an intoxicated person.

) The employee allows consumption of an alcoholic beverage by:
(A) a person who is not a member of a private club on the club premises;
(B) a minor; or
(©) an intoxicated person.

(c)  Proofby the commission that an employee performed an action described in paragraph (1) or (2)
of this subsection on three or more occasions within a 12-month period shall create a rebuttable
presumption that the license or permit holder has indirectly encouraged a violation of the law within the
meaning of Alcoholic Beverage Code §106.14(a)(3). The rebuttable presumption is created regardless of
whether the employee performing the action described in paragraph (1) or (2) of this subsection on a
second or subsequent occasion is the same person.

O An employee sold, served, dispensed or delivered an alcoholic beverage to:
(A) a person who is not a member of a private club on the club premises;
(B) a minor; or
(&) an intoxicated person.

2) An employee allowed consumption of an alcoholic beverage by:
(A) a person who is not a member of a private club on the club premises;
(B) a minor; or
© an intoxicated person.

(d)  For purposes of satisfying the condition precedent set forth in subsection (c) of this section, proof
shall be demonstrated by:



(H producing final orders issued by the commission or a court of competent jurisdiction
finding that the license or permit holder violated Alcoholic Beverage Code §§2.02, 11.61(b)(14),
32.17(a)(1), 61.71(a)(6) or 106.13(a) on two past occasions; and

2) establishing a prima facie case that an employee of the license or permit holder violated
Alcoholic Beverage Code §§2.02, 11.61(b)(14), 32.17(a)(1), 61.71(a)(6) or 106.13(a) on a third or
subsequent occasion.

(¢)  For purposes of subsection (d) of this section, all incidents offered to satisfy the condition
precedent set forth in subsection (c) of this section shall be for the same type of offense and shall have
occurred within a 12-month period as calculated from the dates the incidents occurred.

()  There is a rebuttable presumption that a license or permit holder has indirectly encouraged a
violation of the law within the meaning of Alcoholic Beverage Code §106.14(a)(3) if the commission
presents sufficient proof that a license or permit holder fails to meet any of the standards set forth in
paragraphs (1) - (5) of this subsection.

ey The license or permit holder requires each employee to present a seller server certificate
within 30 days of his initial employment date.

2) The license or permit holder requires each employee to maintain a currently valid seller
server certificate.

3 The license or permit holder adopts written policies and procedures that are designed to
prevent, and that affirm a strong commitment by the license or permit holder to prohibit:

(A) the sale, service, dispensation or delivery of an alcoholic beverage to:

(1) a person who is not a member of a private club on the club premises;
(i1) a minor; or
(1i1) an intoxicated person; and
(B) the consumption of an alcoholic beverage by:
(1 a person who is not a member of a private club on the club premises;
(i) a minor; or
(ii1) an intoxicated person.
4) The license or permit holder ensures that all employees have read and understood the
license or permit holder’s policies and procedures described in paragraph (3) of this subsection.
(5) The license or permit holder maintains records for at least one year after the date

employment was terminated that show that each employee read and understood the license or permit
holder’s current policies and procedures described in paragraph (3) of this subsection.

(g)  For purposes of this section, “employee” includes all persons paid by a license or permit holder to
sell, serve, dispense, or deliver alcoholic beverages or to immediately manage, direct, supervise or control
the sale or service of alcoholic beverages.

(h) At a hearing in which the license or permit holder asserts the affirmative defense established in
Alcoholic Beverage Code §106.14(a), the commission may present evidence to establish a rebuttable
presumption under this section. If the evidence is sufficient to establish a prima facie case, the burden of
persuasion in the proceeding shifts to the license or permit holder to show that it has not indirectly
encouraged a violation of the law within the meaning of Alcoholic Beverage Code §106.14(a)(3).

1) The rebuttable presumptions authorized in this section are not the exclusive means by which the
commission may establish that a license or permit holder has indirectly encouraged a violation of the law
within the meaning of Alcoholic Beverage Code §106.14(a)(3).

)] Notwithstanding §34.1(j), this section applies to contested cases under the Administrative
Procedure Act and to complaints or violations referred to the legal division of the commission for
resolution.



Attachment 9

Approval to Adopt New Rule 834.5, Mandatory
Participation in Seller Server Certification



The Texas Alcoholic Beverage Commission (commission) adopts new §34.5, relating to
Mandatory Participation in Seller Server Certification. The section is adopted without
changes to the proposed text as published in the May 14, 2010 issue of the Texas Register
(35 TexReg 3738) and will not be republished.

The section addresses the circumstances under which the commission may order a
licensee or permittee to require all of its employees to acquire and maintain seller server
certification under Chapter 50 of this Title. The issues addressed in new §34.5 concern a
sanction the commission would impose as the result of a violation of laws relating to the
sale, service, dispensation or delivery of alcoholic beverages to a minor or intoxicated
person.

The commission received one comment about the proposed rule.

M. Jack Martin III of Jack Martin & Associates suggests defining “employees” in
§34.5(a) the same way that they are defined in §34.4 of this Title, relating to Attribution
of Actions of Employee to License or Permit Holder. Mr. Martin states that a permit
holder should not be required to train its employees who are not involved in alcoholic
beverage operations.

The commission believes that because there is a difference in the purposes behind §34.4
and §34.5, it is not appropriate to adopt the same definition of the term “employees”.
Section 34.4 provides affirmative defenses to an employer if one of its employees sells
alcohol to a minor or to an intoxicated person. It is therefore important to know in
advance who qualifies as an employee. However, §34.5 addresses the appropriateness of
a sanction to be imposed after notice and an opportunity for hearing. If there is
disagreement about which persons will be required to attend mandatory training, that
issue can be decided in the context of the hearing. Therefore, the commission declines to
make the requested change.

Mr. Martin also notes that the mandatory training sanction in §34.5 does not apply where
the employee’s violation is serving a non-member of a private club on the club premises.
Mr. Martin does not request that the section be changed.

The commission agrees that the mandatory training sanction in §34.5 is not available in
this circumstance. However, the commission can require mandatory training as one of
the conditions for settling a case. No change is made to this section.

The new section is adopted under the authority of Texas Alcoholic Beverage Code
§5.31(a), which grants authority to prescribe rules necessary to carry out the provisions of
the Code, Texas Alcoholic Beverage Code §5.31(b)(1), which requires the commission to
protect the public safety by deterring violations of the Code, Texas Alcoholic Beverage
Code §5.31(b)(2), which requires the commission to promote legal and responsible
alcohol consumption, and Texas Alcoholic Beverage Code §1.03, which provides that the
Code shall be liberally construed to protect the welfare, health, peace, temperance and
safety of the people of the state.

Page 1 of 2



Section 34.5 is adopted to become effective January 1, 2011,
§34.5. Mandatory Participation in Seller Server Certification.

(a)  After notice and an opportunity for hearing, the commission may require by
written order that a licensee or permittee require all of its employees to acquire and
maintain seller server certification under Chapter 50 of this Title, pursuant to Alcoholic
Beverage Code §106.14. Such requirement may be imposed on a licensee or permittee
that has:

(1) violated a provision of the code or rules relating to the sale, service,
dispensation or delivery of alcoholic beverages to a minor or intoxicated person more
than once in a twelve month period; or

(2) been found, by administrative order or court of competent jurisdiction, to
have engaged in conduct directly or indirectly encouraging violations of law within the
meaning of Alcoholic Beverage Code §106.14(a)(3).

(b)  An order issued under this section shall remain in effect until such time as the
licensee or permittee has established 24 continuous months of operation from the date of
the last violation without violation of a provision of the code or rules relating to the sale,
service, dispensation or delivery of alcoholic beverages to a minor or intoxicated person.

(¢) A licensee or permittee who wants a hearing prior to the issuance of an order
authorized by this section must request the hearing within 10 days of receipt of notice
from the commission.

(d) Notwithstanding subsection §34.1(j), this section applies to contested cases under
the Administrative Procedure Act and to complaints or violations referred to the legal
division of the commission for resolution.
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Attachment 10

Approval to Adopt Repeal of Current Chapter 50,
Alcoholic Awareness and Education



Seller/Server Training




Comments

 Why are domain names
being requested and
redirect notices
required?

Domain names are required
to assist agency personnel
In determining which sites
may be subject to an audit
for compliance purposes.

A redirect notice Is required
to ensure an end-user Is
aware when they are being
re-directed to another web-
site to protect from possible
identify theft.



comments (continued ch. 50)

 When a school goes
out of business will
the Commission
ISsue refunds?

The Commission will
not iIssue refunds.



cComments (continued ch.50)

 Will the Commission The Commission will
accept only electronic
submissions when the
new system goes Iinto
effect January 2011.

allow submission of
paper copies?




comments (continued ch. 50)

e Is it possibleto
Implement a penalty

chartin lieu of a The Commission does not

suspension? have the authority to
access civil penalties for
violations under this
chapter. To include fines
as a possible sanction
would require a legislative
change.



comments (continued ch. 50)

 Could the
Commission simply
Implement a
pass/fail score?

Currently the Commission’s
computer system reqguires an
actual number when entering
student information.



comments (continued ch. 50)

* Can the Definition  Sjnce the curriculum is

of Intoxication be  going to be standardized,

put back into the  the definition of

rules? intoxication will be
covered in the TABC
curriculum. Therefore, the
definition of intoxication
does not need to be In the
Rules. Intoxication Is not
used in this Chapter;
therefore, it does not need
to be defined.



comments (continued ch. 50)

« Can two programs After extensive evaluation
be developed, one using a cross-sectional

for on-premise and ~ Workgroup it was
one for off-premise? determined that there was

not enough difference
between the types of
permits to justify the
additional administrative
burden creating two
separate programs would
entail.



comments (continued ch. 50)

Opposition to a two-hour course:

Could the mandatory time be
evaluated after the development of
the curriculum?




The intent of the program mandated by statue:

 Provide training focused on the laws and sanctions
governing the sale and serving of alcoholic
beverages,

* Encourage voluntary compliance

— After extensively reviewing the mandatory topics, a cross-
sectional workgroup supported the determination of two hours,
focusing on the intent of the program, which is public safety.

— Minimum standards ensure mandatory topics are
adequately covered.

Two Hour Curriculum



comments (continued ch. 50)

* Process for In developing the initial
developing and mandatory curriculum:
reviewing the

curriculum should Work group meetings

be publicand with members
require ciommlssmn representing a cross-
approval. section of interested

parties will be
convened.



comments (continued ch. 50)

* Process for In developing the initial
developing and mandatory curriculum:
reviewing the

curriculum should The mandatory

be publicand curriculum will be
require (TommISSIOn presented to the
approval. Commissioners at an

open meeting.



comments (continued ch. 50)

* Process for In developing the initial
developing and mandatory curriculum:
reviewing the
curriculum should After the initial

be publicand curriculum is developed,
require COmmISSIOn — otaff will review after
approval.

every legislative session
to determine if changes
are required.



comments (continued ch. 50)

* Process for In developing the initial
developing and mandatory curriculum:
reviewing the

curriculum should If changes to the

be p%'b“c and o curriculum are required,
require commission — 4ne staff will make such
approval.

changes and post
notice in the Texas
Register and on the
Commission's website.



comments (continued ch. 50)

* Process for In developing the initial
developing and mandatory curriculum:
reviewing the

curriculum should Other changes to the

be publicand curriculum will be
require commission —mplished in the Texas
approval.

Register and on the
Commission’s website.



comments (continued ch. 50)

* Process for In developing the initial
developing and mandatory curriculum:
reviewing the

curriculum should Further meetings and

be publicand workgroups will be
reguire commission scheduled as
approval.

needed/requested.



comments (continued ch. 50)

« Unit testing Unit testing is a known
requirements if used standard and used to
should be deleted. allow students a

stopping point if they
need to log on/off a
computer based
system.



comments (continued ch. 50)

« Delete adding Schools need the
additional timeto a  flexibility to add
course If extra additional information to

materials are taught. their curriculum.




comments (continued ch. 50)

« Delete requirements This only applies to
that testing be on- classroom-based
site only. schools.




comments (continued ch. 50)

 Keep the outline for
the curriculum, but
do not standardize.

The whole intent of
standardization is to
bring quality to a
program designed
around public safety.




comments (continued ch. 50)

¢ Continuing The Commission will

Education hours conduct mandatory

should be returned. trainings for schools as
necessary. Previous
training hours were not
clearly defined and
were often irrelevant to
the topic of
seller/server.



comments (continued ch. 50)

 Sign in roster is not  The purpose of the sign in

needed, trainee roster is to develop
hould not combplete eyldence that the student
> P did take the course on the

on their own. date specified. This will
create an audit trail if the
student claims he/she
took the course from a
school on a certain day,
but they are not in the
database due to a data
entry error.



comments (continued ch. 50)

 WIill TABC provide The Commission will
paper copies? provide paper copies

upon request. A fee of
10 cents will be
assessed in-line with
other charges when
paper copies are
requested from the
agency.



comments (continued ch. 50)

« How many times This will remain a
can a student retest  business decision by
for the Unit Testing? the individual schools.




comments (continued ch. 50)

« Why is itrequired to Litigation from alleged
retain records for violations can take
four years? place past the two years
the certificate Is valid.
Documents are kept for
4 years to verify
iInformation if needed.



comments (continued ch. 50)

» Certificates can be Certificate numbers
ordered through a may currently be
walk-in basis. purchased through a

walk-in basis, but if the
on-line order Is put into
place with Texas.Gov,
then the numbers will
have to be ordered on-
line.



Chapter 34.4 (b) Comments

« Change “an” to “all” Only one employee can
officially cause the
violation — reference to
all employees being
seller server certified is
covered in 34.4(f)(1)



Comments continued Ch. 34.4()(3)

e Put the word The Commission has
“posting” back into  eliminated the word
the rules. posting and Is now

pnlacing emphasis on
anguage to ensure
employees know and
understand the policies
of their employer.




Action Item
Martin Wilson
Asst. General Counsel



Attachment 11

Approval to Adopt New Chapter 50, Alcoholic
Beverage Seller Server Training



PROPOSEPADOPTED REPEAL & NEW RULE

The Texas Alcoholic Beverage Commission (commission) adopts the repeal of Chapter 50, relating to
Alcohol Awareness and Education, and the new Chapter 50, relating to Alcoholic Beverage Seller Server
Training. Sections 50.1, 50.2, 50.4-50.24 and 50.26-50.31 are adopted without changes to the proposed
text as published in May 14, 2010, issue of the Texas Register (35 TexReg 3740) and will not be
republished. Sections 50.3 and 50.25 are adopted with changes to the proposed text as published in the
stated issue of the Texas Register.

Subchapter A (850. 1 and §50.2) states the purpose and authority of the chapter and provides definitions.

Subchapter B (8850.3-50.8) provides for a mandatory course curriculum to be created by the commission
and prescribes the requirements for approval and management of classroom-based, internet-based and in-
house courses of instruction.

Subchapter C (8850.9-50.24) addresses issuance and control by schools of seller server certificates,
requirements for records, reports and notices, grounds for refusing to process an application, suspension
or cancellation of a school’s certificate, and the grounds therefore, prohibited relationships, and
applications for primary and branch classroom-based, internet-based and in-house seller server school
certificates, renewal applications, expiration and fees, change of ownership or location, and notice of
change of location.

Subchapter D (§850.25-50.27) addresses seller server trainer certificates, trainer standards and
requirements, and suspension or cancellation of seller server trainer certificates.

Subchapter E (§850.28-50.31) addresses requirements for seller server certificates and revocation thereof.

The underlying purpose of Texas Alcoholic Beverage Code §106.14 is to encourage alcoholic beverage
retailers to employ a workforce that is educated in the risks to public health, safety and welfare associated
with serving certain segments of the population. The purpose of new Chapter 50 is to establish standards
for training that workforce and to allow for more efficient administration of the program by the
commission.

The commission received both written comments and (at a July 6, 2010 staff hearing) oral comments. The
commission is making a change to 850.3 in response to these comments. The commission adds a new
subsection (f) describing the curriculum review process in more detail. Some comments were seeking
clarification of proposed rules, and no changes are required in response thereto. Finally, the commission
disagrees with some comments and declines to make the requested changes.

The commission makes one change on its own motion. Section 50.25(a)(6) was mistakenly proposed to
include, as a disqualifying condition for a trainer’s certificate, having a misdemeanor conviction within
five years of the application. It was the commission’s intention to match this requirement for trainers to
that found in 850.11(b)(6). In both instances, a felony conviction, but not a misdemeanor conviction,
should be a disqualifying condition for five years. The commission is of the opinion that this change does
not require republication of 850.25 because: it does not change the rule in nature or scope so much that it
could be deemed a different rule; it would not affect individuals who would not have been impacted by
the rule as proposed; and it does not impose more stringent requirements for compliance than the
published version.

Donna Chatham, representing herself as the mother of a son who was killed by a drunk driver, supports
the concept of a uniform curriculum in 850.3. Dr. Maurice Dennis, of the Texas Transportation Institute
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PROPOSEPADOPTED REPEAL & NEW RULE

at the Texas A&M University System, who represents himself, also supports a uniform curriculum. No
change is required.

Both Ms. Chatham and Dr. Dennis acknowledge that some issues of concern to them will be addressed in
the curriculum rather than the rule, and both suggest that the processes for developing and revising the
curriculum should be public and require commission approval.

The commission generally agrees, but wishes to retain the option to simply review and discuss the
curriculum rather than approve it. The commission amends 8§50.3 accordingly. New subsection (f)
requires the staff, in developing the initial mandatory curriculum, to conduct work group meetings with
members representing a cross-section of interested parties. After receiving input from the work group,
the staff will present its recommended mandatory curriculum to the Commissioners at an open meeting.
After the initial mandatory curriculum is developed, the staff will review it after every session of the
legislature to determine if changes are required. If changes in the curriculum are required simply to
update it to reflect legislative changes, the staff will make such changes and post notice in the Texas
Register and on the commission’s website that such changes have been made. If staff wants to make
other changes to the curriculum, it will publish notice of such intent in the Texas Register and on the
commission’s website.

Karen Housewright, representing Mothers Against Drunk Driving, Ms. Chatham, and Dr. Dennis all
recommend deleting the provisions in 850.4 and 850.5 that establish a minimum two-hour course length.
They favor waiting until the curriculum is developed to see how much time it will take to teach the
material, rather than fitting the curriculum into a predetermined time. Dr. Dennis also suggests that two
hours might be acceptable for training to work at off-premises locations and for renewals, but that this
amount of time is inadequate for training to work at on-premises establishments. Dr. Dennis states that it
might be appropriate to have a longer, more comprehensive on-premises course to include topics such as
observation for initial mood, changes in behavior over time, amount of alcohol consumed, drink counting
to estimate blood alcohol content, dangers of alcohol poisoning, and intervention to prevent and deal with
intoxication, as well as to allow time for role-playing different situations. Ms. Housewright states that
two hours is insufficient, given the volume and gravity of the information to be taught. Gary Roberson,
representing Training for Intervention Procedures (which offers seller server training that is not
commission-approved), contends that 120 minutes is insufficient, and that a minimum of 240 minutes is
required.

The commission declines to make any change as a result of these comments. The commission agrees
with the Texas Supreme Court’s description of the “broader statutory scheme” developed by the
legislature in Texas Alcoholic Beverage Code 8106.14: “The Legislature chose to subject alcoholic
beverage providers to liability for damages caused by persons served after they were already obviously
intoxicated; it also decided, though, to allow providers to avoid liability by having their employees attend
certain training programs. Tex. Alco. Bev. Code 82.02(b) and 8106.14(a). This provision is a ‘carrot’ that
gives providers an incentive to ensure that their employees complete the training the Legislature has
determined to be beneficial.” 20801, Inc. v. Parker, 249 S.W.3d 392, 396 (Tex. 2008).

In developing the proposed rules, the commission’s staff conducted several work group meetings and
received input from both schools conducting seller server training and representatives of permittees and
licensees. Both groups supported shortening the minimum class-time, which had been three hours and
twenty minutes. Many of the participants felt that some of the material was “watered” down with
information unrelated to alcoholic beverage law and the attention span of those attending the course was
often hindered. Permittees and licensees have an obvious interest in minimizing the time their employees
are away from their jobs to receive training. They also asserted that the programs that have heretofore
been approved by the commission have strayed from the purpose the legislature intended, by including
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PROPOSEPADOPTED REPEAL & NEW RULE

discussion of health issues such as alcoholism that are not central to the schools’ mission in the broader
statutory scheme. Inclusion of this extra material, with the attendant consequences of longer courses at
greater cost to them, provides a disincentive for these licensees and permittees to require that their
employees be trained. This is a significant factor when the success of the broader statutory scheme
requires voluntary participation by these providers. It does not serve the public well to make the “carrot”
S0 unappetizing that it no longer serves its intended purpose, which is to attract as many providers as
possible to voluntarily agree to train as many of their employees as possible.

The commission also does not feel that seller server training should be the only opportunity for
employees to learn about responsible beverage service. Every provider is charged with the responsibility
to have meaningful policies and procedures in place and to ensure that its employees know and follow
them. No two, four, or even eight —hour program every two years is an adequate substitute for an
environment and training offered by the employer to support responsible beverage service.
Fundamentally, employees must know that a decision to enforce responsible beverage service will be
supported by their employers. Seller server training is meant to provide baseline knowledge and a
refresher every two years.

There was substantial discussion at the work groups and elsewhere concerning the possibility of offering
two types of courses: one for employees of on-premises establishments and a (presumably shorter) one
for employees of off-premises establishments. Schools vigorously opposed the concept because it
represented significant new costs to them without the promise of increased benefits. For example,
schools and trainers would be required to acquire two types of certification, one to teach off-premises
employees and one to teach on-premises employees. Schools could not mix classes and therefore would
need to offer more classes to teach the same number of students. The commission could not find strong
evidence to justify the cost of this change to the end users and tax payers in Texas. From its own
budgetary perspective, the commission believes that offering two types of certifications would carry
greater expenses for the agency, again with no offsetting benefit. At a minimum, this would require a
more complex database that at this time the commission does not have funding to create. The commission
is also cognizant that student-employees would face the possibility of increased costs and confusion.
Many students would have to take two different courses (at least double the cost) to hold the jobs they can
currently obtain with one course. For example, currently an end user can use the same certification to
work at both a restaurant and a liquor store. When shown that eliminating non-core topics (such as
alcoholism) would reduce the course’s length significantly, providers generally agreed that two hours to
teach the remaining core curriculum was a reasonable time. While not the only reason, an agreement by
the schools doing the training, the providers voluntarily sending their employees for training, and the
commission’s staff is a legitimate consideration upon which the commission partially relies to support its
conclusion not to require separate off-premises and on-premises curricula.

Another factor supporting the decision to reject separate off-premises and on-premises schools is that the
laws and penalties relating to seller server are constant for each location and that is the primary focus of
the course. Most of the curriculum is devoted to covering relevant laws, so it is not a foregone conclusion
that an off-premises course would necessarily be shorter.

Dr. Dennis and Ms. Housewright also urged the commission to retain and stress the definition of
intoxication in Texas Penal Code §49.01, which is not having normal use of mental or physical faculties
because of the ingestion of alcohol or having a blood alcohol concentration (BAC) of 0.08 per 100
milliliters. Dr. Dennis asserts that most drinkers do not demonstrate visible intoxication until a BAC of
0.15 or greater is reached. Therefore, he contends, servers need to recognize amount of alcohol needed to
reach 0.08 through drink counting, tab analysis, and other means. He states that although everybody
knows visible signs (slurring, glassy eyes, stumbling, etc.), more subtle ones should be stressed (changes
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in mood, ability to answer non-Yes/No questions, ability to pick up change, consumption of large
amounts of alcohol with no visible signs of intoxication, etc).

Repealed 850.2(a)(2) contained the Texas Penal Code 849.01 definition of intoxication. However, it was
in the context of the commission’s former approach to seller server training. Formerly, the commission
required each school to develop its own curriculum. In repealed 850.3, the commission set forth
standards that a school’s curriculum had to follow before it could be approved. Thus, it was appropriate
for the commission by rule to standardize the definition of intoxication that would be taught statewide.
However, the commission now will establish a uniform mandatory curriculum that each school will be
required to teach. In 850.3(e), the commission establishes the topics that must be addressed in the
curriculum and taught by each school. Section 50.3(e)(1) requires that the curriculum include the
definition of intoxication, 850.3(e)(2) requires that it include the law pertaining to intoxicated persons,
and 850.3(e)(5) requires that it includes how to detect intoxication. Since the rules no longer use the word
“intoxication” in a substantive way, it is not necessary to include its definition in the rules. However,
850.3 does assure that intoxication will be defined and discussed in the curriculum and that the
curriculum will be developed with public input. Therefore, the commission declines the request to
include a specific definition of intoxication in these rules.

Dr. Dennis also favors including in new Chapter 50, language similar to that found in repealed §50.2(b) to
cover any definition not specifically included in the rules.

The commission does not believe such language is necessary. Tenets of construction applicable to statutes
and rules already apply in a similar manner. No change is made.

Bob Mann, representing Alcohol Safety Training School, requests that various rules requiring electronic
filing be changed to allow exceptions for filing of paper copies when electronic filing is unavailable.
Specifically, Mr. Mann requested that the commission provide paper copies of the mandatory curriculum
under 850.3(a) if the school is unable to obtain it electronically. He suggested that §50.9(a)(3) be
changed to allow a school’s representative to obtain certificate numbers in person using a business check.
Finally, he stated that all electronic communications should be Macintosh compatible.

All electronic communications will be both Mac and PC compatible. All documents will be sent in
Microsoft Word format and as a PDF. If the Macintosh does not have Microsoft Word, the PDF will still
open. The efficiencies obtained by transitioning to electronic filing would be diminished if the
commission had to still maintain a paper-based system. The commission will create a new electronic
school packet, initially using a computer disk and possibly later as a download from a secured section of
the website. The electronic packet will include all of the forms, curriculum material, and resources (such
as instruction manuals) necessary to operate the school. The forms will still be available on-line as an
additional resource. Section 50.9(a)(3) specifically applies to situations where schools need certificates
quickly due to a short turnaround time. The commission will attempt to accommodate customers that
request materials the same day ordered where feasible, but the section establishes a reasonable

mechanism to respond to requests for expedited service. A check or money order is an acceptable mode
of payment. No changes are made in response to Mr. Mann’s comments.

D.J. Mott, representing Texas Alcoholic Beverage Seller Server, suggested that the commission change
850.30(e) to require it to refund some portion of the money paid for unused certificates if a school ceases
to exist.

In the past, the commission sold booklets of printed certificates. If they were returned it could re-sell the

booklets and save the State money. Refunding the price paid for the unused certificates also addressed a
security interest because it prevented blank certificates from being available for illegal use without the
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commission’s knowledge. Therefore, the commission benefitted from having the certificates returned, and
was thus willing to pay for them. Under the new program, the commission will issue certificate numbers
instead of actual certificates. The security concern is no longer present and the commission’s cost to
develop the number is already sunk. There is no benefit to the commission to pay for those unused
numbers.

Also, in the past all certificates were paid for by check or money order. Under the new program, one of
the efficiencies inherent in electronic processing comes from allowing the use of credit cards. The
administrative and logistical costs associated with refunding credit card purchases would make it
untenable to process refunds for such transactions. Allowing refunds to those who pay by cash or money
order but denying them to those who pay by credit card would be a disincentive to the use of credit cards.
Such a disincentive would not only reduce the benefits of the efficiencies inherent in electronic
processing but also contribute to additional costs necessary to maintain dual paper and electronic
processing capabilities.

Ms. Mott also is concerned that §50.26(b)(2) unnecessarily requires another piece of paper with
duplicated personal info. She suggests it will double the time it takes to register a trainee. She says
students will not include their middle initial and they will write the name they go by and not their legal
name. It is for these reasons that she writes the student’s name and date of birth on the answer sheet.

The purpose of requiring the students to sign the attendance sheet is to develop evidence that they in fact
took the class on the date specified. This will develop an audit trail if a student claims he took a course
from the school on a certain date but his name is missing from the Seller Server Report submitted by the
school. The commission declines to make the suggested change.

Pam Smith, representing Alcoholic Beverage Certification Training, asked why §50.10(f)(3) requires that
paper work be kept by the school for four years when the student’s certification is only good for two
years. The commission requires that the records be maintained so that data entry can be verified. Civil
litigation allegedly resulting from a violation of the Alcoholic Beverage Code by someone who purports
to be seller server certified may well last beyond the date of that certification. The commission does not
believe the obligation to retain records for four years results in a significant burden for schools, and no
commenter suggested that it is a significant burden. Therefore, the commission makes no changes to the
section as proposed.

Ms. Smith questioned whether the commission will provide continuing education for trainers. Dr.
Dennis suggests that the continuing education requirement found in former §850.8(h) should be carried
forward to §50.25. Since the commission will now be providing the mandatory curriculum for all
schools, the commission will make appropriate changes to the curriculum reflecting legislative changes.
Trainers will be informed of such changes when the curriculum revisions are distributed. The
commission may also require mandatory training under §50.25(d)(3). Therefore, the need to keep trainers
abreast of changes is met without a continuing education requirement. In addition, the commission is ill-
equipped to, and does not wish to, engage in the business of reviewing specific continuing education
providers and courses. The commission believes it is inappropriate to continue to impose a requirement
that trainers must take continuing education courses without providing that review. Currently, there is
little control over what types of courses can be used to satisfy the requirement. The commission declines
the requested change.

Sarah Price, representing HEB, wonders why the commission in 850.10(f)(2)(E) requires a record of a

student’s test score and suggests it would be easier to just make the class pass/fail. The commission uses
test scores as a regulatory check, because only certain scores are possible. The scores also assist the
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commission in its evaluation of testing concepts and teaching materials. No change was requested or
made.

Matt Anthony, representing 360 Training, commented on an earlier draft of §50.5(a) that had required
internet-based schools to provide a DVD copy of training materials. He suggested that hardcopies of the
program script would provide a better basis by which to judge whether a school was teaching what it had
been approved to teach. In the proposed rule, the commission required screen shots instead of a DVD.
The commission still believes screen shots are appropriate. Therefore, no change is made.

Mr. Anthony had questions about how testing would work if an internet school presented its course of
instruction on a unit basis, which is addressed in 850.7(c). A student must correctly answer 70% of the
questions related to a unit before he can be moved to the next unit. It is up to the school to set its own
policy regarding how many attempts it will allow a student before dropping the student from the course.

Mr. Anthony questioned whether the commission intended under 850.17(h) that an internet-based school
provide the commission a list of the school’s resellers’ websites. The section does require a list of all
domain names associated with the approved program. This includes domain names owned by the school
and those that redirect to the school through a contract basis. No change was requested or made.

Mr. Anthony suggests that the intent behind 850.17(1) would be satisfied if the required information was
placed on a reseller’s website in a paragraph above the link that will send the student to the domain of the
school where the course will be taught. He states that the student’s click of the link would indicate his
choice to proceed. The commission believes it would be preferable to have the required information in a
separate window that pops up after the student hits the link on the reseller’s site but before he is
transferred to the school’s site. This would further highlight the importance of the message. However, the
proposed rule does not require it and no change is made.

Gary Roberson, representing Training for Intervention Procedures, recommends that §50.6(e)(1)-(4) and
850.7(e)(1)-(4) should be reconsidered, made optional or deleted. He suggests that these provisions will
cause significant confusion and cause students to lose interest. He says that for classroom-based schools,
they will increase session times and thus provide disincentive for employers to incur additional costs by
sending students for voluntary certification. Furthermore, he asserts, for internet-based schools, the
commission does not have the expertise to evaluate the educational validity of various methods of
presenting and reviewing content. He contends that these sections will have the effect of precluding
expected near-future innovations, such as branching courses and competency-based content reviews. He
states that section reviews should be opportunities to teach and not to evaluate short-term memory
retention. In order to avoid wasting students’ time repeating section content, he suggests that course
designers will be pressured by their customers to “dumb down” the tests. Finally, he states that creating a
narrow standard will burden TABC with the need for frequent updates to accommodate rapidly evolving
technologies.

The commission first notes that teaching on a unit basis is itself optional. If a school does choose to use
unit-based teaching, it must be able to show that the material already covered was adequately taught
during that time period to prepare the student for the final examination and to demonstrate that the unit
was in fact completed. This matter was discussed by representatives of both classroom-based and
internet-based schools in the work groups conducted by staff prior to publication of the proposed rule.
The proposed rule reflected concessions by both classroom-based and internet-based schools. No changes
are made in response to this comment.

Mr. Roberson recommends deleting §50.4(c)(4). He contends that adding additional time to the length of
training is unnecessary if a school can cover required material in its normal course times.
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The commission agrees that adding additional time to the length of training is unnecessary if a school can
cover required material in its normal course times. However, the commission notes that the time
requirements established in §50.4(b) are designed to allow for adequate presentation of the required
mandatory curriculum. Setting a minimum time for instruction of the required material and allowing
schools to teach additional material beyond that, if done in compliance with 850.4(c)(4), assures that the
core curriculum is not given short shrift so that the time can be spent on optional additional material. It
helps give meaning to the concept of having a uniform, mandatory curriculum. Therefore, the
commission declines to make the requested change.

Mr. Roberson expresses concern about the requirement that testing be done on-site only. He suggests
deleting §850.4 or making it optional. He states that proctoring seems to be the only viable option, and
even this is insufficient if the proctor doesn’t know whether the one who is sitting for the test is the one
who took the course. He contends that this defeats the purpose of online training.

The commission notes that the on-site testing requirement in 850.6(f) only applies to classroom-based
schools. Section 50.4 does not relate to this particular concern of Mr. Roberson. No change is made to
either §850.6(f) or §850.4 as a result of this comment.

Mr. Roberson objects to the mandatory course curriculum requirement in 850.3. He states that various
courses offered by his school have been in existence over 25 years and have been shown to be effective.
He supports keeping the outline found in 850.3(¢)(1)-(14) as a requirement for what the commission
expects from approved programs and simply requests it be expanded to allow other programs to be
included.

As previously noted, Donna Chatham, representing herself as the mother of a son who was killed by a
drunk driver, and Dr. Maurice Dennis, of the Texas Transportation Institute at the Texas A&M University
System, but representing himself, supports a uniform curriculum. Based on its experience administering
schools that offered their own curricula, the commission believes that uniformity is needed to assure that
current, correct and appropriate material is being taught to all students in Texas. Although the
commission does not deny that other schools may offer valuable courses, the commission is charged
under Texas Alcoholic Beverage Code 8106.14 with assuring that Texas students understand Texas law
related to the topics defined therein. Other schools may continue to teach without the benefit of
commission certification, but providers sending employees to those schools do not obtain the benefits of
the safe harbor afforded by Texas Alcoholic Beverage Code §106.14. The commission makes no change
to 850.3.

Grace Kelly, also representing Training for Intervention Procedures, asserts that 850.14 prohibits relatives
of persons in the hospitality industry from being certified seller server trainers. She says that this is
especially inappropriate in a time of significant unemployment and underemployment. She also warns
that this may have an unfortunate disproportionate impact on the disabled.

The commission notes that the only relatives that are subject to the restrictions in §50.14 are spouses.
This is appropriate because in Texas spouses will generally have a direct financial interest in the licensed
or permitted premises. It is also consistent with similar restrictions found throughout the Texas Alcoholic
Beverage Code. The commission makes no changes to §50.14.

Ms. Kelly also contends that waitstaff and other employees of permittees and licensees should be able to
become certified trainers, contrary to the 850.14 restrictions.
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Texas Alcoholic Beverage Code 8106.14 sets limitations on when a permittee or licensee may train its
own employees. The commission contends that the employee restrictions established in 850.14 are a
reasonable method to enforce the prohibitions in the code. The rule does not allow a permittee to do
through an employee what he cannot do as an employer. No changes are made to §50.14.

The repeal of chapter 50 is adopted under Texas Alcoholic Beverage Code §106.14, which grants
specific authority to adopt rules for approved seller training programs, and Texas Government Code
§2001.039, which requires that an agency review its rules every four years after adoption.

§50.1 Purpose

850.2 Definitions and Construction

850.3 Application for Program Approval

850.4 Program Administration

850.5 Denial, Revocation or Suspension of Program Approval
850.6 Application for Trainer Certification

850.7 Denial, Revocation or Suspension of Trainer Approval
850.8 Trainee Certification

850.9 Revocation or Suspension of Trainee Certification
850.10 Licensee/Permittee Exemption from Administrative Action
850.11 Mandatory Participation in Server Training

The repeal of Chapter 50 is adopted to become effective January 1, 2011.

The new chapter is adopted under Texas Alcoholic Beverage Code §106.14, which grants specific
authority to adopt rules for approved seller training programs, and Texas Government Code §2001.039,
which requires that an agency review its rules every four years after adoption.

New Chapter 50 is adopted to become effective January 1, 2011.

CHAPTER 50. ALCOHOLIC BEVERAGE SELLER SERVER TRAINING
SUBCHAPTER A. GENERAL AND ADMINISTRATIVE PROVISIONS

850.1 Purpose and Authority. This chapter implements Texas Alcoholic Beverage Code 8106.14,
which provides the commission with authority to adopt rules establishing requirements for approved
seller training programs.

850.2 Definitions. Words used in this chapter have their common and ordinary meaning unless they are
given a specific meaning in the code or are defined in this section.

(1)  Applicant--The individual and/or each owner, officer, director, manager or trainer of a
legal entity who applies to the commission for a certificate under this chapter.

(2)  Branch Seller Server School Certificate--A certificate issued by the commission to the
holder of a Primary Seller Server School Certificate granting the same authority as the Primary certificate
but at a site that is designated on the Branch Certificate and that is different from that designated on the
Primary certificate.

(3)  Break--An interruption in a course of instruction occurring after the lesson introduction
and before the lesson summation.

(4)  Classroom-Based Seller Server School Certificate--A Primary or Branch Seller Server
School Certificate issued by the commission under this chapter to a school that:

(A) has authority under this chapter to offer instruction and issue seller server
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certificates; and
(B) does not qualify for either an In-House Seller Server School Certificate or an

Internet-Based Seller Server School Certificate.

(5)  Course of Instruction--The mandatory curriculum and the optional curriculum used to
teach a seller server certificate course.

(6) Incomplete application--An application that fails to include all facts, disclosures,
documents, statements, authorizations, signatures and fees required by this chapter or requested by the
commission for issuance of a certificate.

@) In-House Seller Server School Certificate--A Primary or Branch Seller Server School
Certificate issued by the commission under this chapter to a school sponsored or operated by a retail
permittee or licensee and that has authority under this chapter to offer instruction on either a classroom
basis or a computer basis and to issue seller server certificates.

(8) Internet-Based Seller Server School Certificate--A Primary or Branch Seller Server
School Certificate issued by the commission under this chapter to a school offering an interactive course
on the internet or intranet that:

(A) has authority under this chapter to offer instruction and issue seller server
certificates; and

(B) does not qualify for either a Classroom-Based Seller Server School Certificate or
an In-House Seller Server School Certificate.

9 Mandatory Curriculum--The curriculum provided by the commission that must be used
by a certified school teaching a seller server certificate course.

(10)  Optional Curriculum--Any curriculum not provided by the commission that is used by a
school to teach a seller server certificate course.

(11)  Primary Seller Server School Certificate--A certificate issued by the commission under
this chapter granting authority to:

(A) offer instruction and maintain records at the school’s principal site designated on
the primary certificate; and
(B) issue seller server certificates.

(12)  School--The holder of a Primary or Branch Seller Server School Certificate issued by the
commission.

(13)  Seller Server Certificate--A certificate issued to an individual who completes a course of
instruction offered by a school and who passes the Commission Standard Competence Test.

(14)  Seller Server Certificate Course--A class providing instruction in the sale, service,
dispensing, delivery and consumption of alcoholic beverages to or by persons in private clubs, minors or
intoxicated persons, and that is designed to enable students to pass the Commission Standard Competence
Test and receive a seller server certificate.

(15)  Trainer--An individual who holds a Seller Server Trainer Certificate issued under this
chapter.

SUBCHAPTER B. MANDATORY CURRICULUM AND COURSE OF INSTRUCTION
§50.3. Mandatory Course Curriculum.

(@  The mandatory curriculum is created by and updated by the commission or under a work-for-hire
contract. Each certified school is provided with information and security access to the commission’s
secure portal when an original certificate or renewal is issued. Schools that are unable to access or
download the mandatory curriculum must submit a written request to have the curriculum provided in an
alternate format. The commission will not provide paper copies of the mandatory curriculum.

(b)  The commission claims a copyright in the mandatory curriculum. The mandatory curriculum
may not be sold and may not be used in whole or in part without including the commission’s claim of
copyright.
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(c)  Each certified school is granted access and specific rights of use to the mandatory curriculum and
all updates as part of the school licensing fee.
@ The copyright license provides unlimited use of the mandatory curriculum for authorized
purposes only.
2 The commission’s claim of copyright must be included in all written and visual materials
from the mandatory curriculum.
3 Any sale or use of the mandatory curriculum for unauthorized purposes is a violation of
this chapter.
(d)  Upon receiving notice from the commission of a change to the mandatory curriculum, a school
has thirty calendar days to implement the change.
(e)  These topics in the mandatory curriculum must be included in the course of instruction offered by
each school.
@ The definition of intoxication.
2 The law pertaining to intoxicated persons.
3 The law pertaining to minors.
()] The law pertaining to proper identification.
(5) How to detect intoxication.
(6) How to detect minors.
@) How to detect improper identification.
(8) How to monitor customer behavior.
(€)] How to use a chart showing the effects of alcohol based on: the size, type and number of
drinks; body weight; the sex of the drinker; and the passage of time.
(10)  The dangers of alcohol poisoning.
(11)  Intervention pertaining to intoxication.
(12)  Intervention pertaining to minors.
(13)  Sanctions for employee violations.
(14)  Any other topics identified by the commission as appropriate, giving due consideration to
developments in the law, society, and the alcoholic beverage industry.

) In developing the original mandatory curriculum pursuant to subsection (a) of this section, the
commission will conduct work group meetings with members representing a cross-section of interested
parties. After receiving input from the work group, the staff of the commission will present its
recommended mandatory curriculum to the commissioners at an open meeting. After the original
mandatory curriculum is developed, the commission will review it after every session of the legislature to
determine if changes are required. If changes to the curriculum are required simply to update it to reflect
legislative changes, the commission will make such changes and post notice in the Texas Register and on
the commission’s website that such changes have been made. If the commission wants to make other
changes to the curriculum, it will publish notice of such intent in the Texas Register and on the
commission’s website.

850.4 Commission Approval of Classroom-Based Course of Instruction.

(a) Each classroom-based school must provide a course of instruction using the content and sequence
of topics contained in the mandatory curriculum. Subject to the requirements of subsection (c), the course
of instruction may include optional material.

(b)  All classroom-based training materials and courses of instruction must be submitted to the
commission for approval.

@ A classroom-based course of instruction must be paced to provide a minimum of 120
minutes of active instruction and student participation in the mandatory curriculum.

2 The 120 minute requirement excludes time taken for breaks and the administration of the
Commission Standard Competence Test.

3 The 120 minute requirement is based on a 6™ grade comprehension and reading skills
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level.
(@) The commission must approve a course of instruction before it can be offered by a
school.
(c)  Upon approval by the commission, a classroom-based school may present a course of instruction
including optional material in addition to the mandatory curriculum if:
@ a request for approval of the optional material is submitted to the commission, with any
alteration of the mandatory curriculum and all optional materials clearly identified;
2 the entire proposed course of instruction is submitted with the request, showing the
sequence in which the mandatory curriculum and the optional material will be presented,;
3) the optional material will not alter the scope or effectiveness of the mandatory
curriculum; and
4 additional time is added to the course of instruction to ensure that 120 minutes are
devoted entirely to the mandatory curriculum.
(d) A classroom-based school must file a revised course of instruction implementing a change to the
mandatory curriculum within 30 days after receiving notice of the change.

850.5 Commission Approval of Internet-Based Course of Instruction.

(@)  All internet-based training materials and instruction must be submitted and approved by the
Commission prior to use.

@ Printed screenshots meeting the language comprehension levels required by this section
and sequenced and presented as a complete course of instruction must be provided to the commission.

2 Access to the school’s web address and secured portal must be made available to the
commission and the entire course of instruction offered to students must be provided free of charge to the
commission.

(b)  An internet-based course of instruction shall be presented at a 6™ grade fluency level of 180
words per minute and must be equivalent to 120 minutes of time.

()  Aninternet-based school may provide optional instruction in addition to the mandatory
curriculum upon approval by the commission if:

@ a request for change is submitted to the commission, with all alterations of the mandatory
curriculum and all optional materials clearly identified,;

2 the entire proposed course of instruction is submitted with the request, and, if the
proposed sequence differs from the mandatory curriculum, a list is included showing where in the
proposed sequence each topic in the mandatory curriculum will be presented; and

3 the changes to the sequence and the optional material will not alter the scope or
effectiveness of the mandatory curriculum.

(d)  Aninternet-based school must file a revised course of instruction implementing a change to the
mandatory curriculum within 30 days after receiving notice of the change.

850.6 Management of Classroom-Based Course of Instruction.

(@  No more than 50 students may attend a session.

(b) A student who misses more than 10% of the required 120 minutes of class instruction shall not be
allowed to take the Commission Standard Competence Test and may not be given a Seller Server
Certificate based on his attendance at that session.

(c)  No alcoholic beverage may be consumed by anyone attending or teaching the session, during the
session or during breaks.

(d)  Unless prior approval is received from the commission upon request by the school, each session
must be presented in a continuous block of instruction. Instruction may be interrupted by brief breaks,
but they must be limited in number and duration. Time spent in a break or taking the Commission
Standard Competence Test shall not be included in the 120-minute mandatory curriculum attendance
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requirement.

() A school seeking approval to offer a course of instruction on a unit basis rather than as a
continuous block of instruction must define what material will be taught in each unit. The units must be
offered in the sequence of the mandatory curriculum.

@ A student must attend all of the units necessary to receive instruction in the 120-minute
mandatory curriculum before he is allowed to take the Commission Standard Competence Test.
2 At the conclusion of a unit, the student must answer five questions on the material in that
unit. A student may not receive instruction in the next unit if the student:
(A) answers more than one question incorrectly; or
(B) has not been in attendance for the complete unit.
3 The questions on a unit test may be short answer, multiple choice, or a combination of
those methods.
4 If a student incorrectly answers more than one question on a unit test, the student must
attend and complete that unit again before being retested.
(5) During a unit retest, the student must be asked questions that are different from those he
was previously asked.
(6) As long as different questions are asked and the student has attended the unit after each
failed test, a school may decide how many times the student may be retested on a unit.

4] The Commission Standard Competence Test shall be administered to each student immediately
following the conclusion of instruction at the class he attends. No test may be administered at any other
place or time.

() The Commission Standard Competence Test shall be administered on a closed-book basis.

(h) A student must correctly answer at least 70% of the questions asked on the Commission Standard
Competence Test administered to him to be eligible to receive a seller server certificate.

(i A student who does not correctly answer 70% of the questions asked may be immediately
retested once. If the student does not correctly answer 70% of the questions asked on the retest, the
student must repeat the course in full.

850.7 Management of Internet-Based Course of Instruction.

(@  Aninternet-based school must verify a student’s identity.

@ To verify the student’s identity, the school must ask each student a minimum of ten
personal validation questions. Students may have no more than 60 seconds to respond to a personal
validation question. If a student answers more than 30% of the validation questions incorrectly, the
student must be dropped from the course.

2 In lieu of the validation method required in paragraph (1), a school may use another
validation method that has been approved by the commission upon request by that school.

(b) A student may be allowed to reenter a course through the use of a username and password, or by
other means approved by the commission that are as effective as password verification.

()  Aninternet-based school may present the course of instruction on a unit basis that is approved by
the commission.

@ At the conclusion of a unit, the student must answer five questions on the material in that
unit. A student may not proceed to the next unit if the student:

(A) answers more than one question incorrectly; or
(B) has not viewed all of the multimedia components of a unit.

2 Questions on a unit test must be of a difficulty level that a student cannot correctly
answer them without having viewed the material in that unit. The questions on a unit test may be short
answer, multiple choice, or a combination of those methods.

3 If a student incorrectly answers more than one question on a unit test, the student must
restart and complete that unit again before being retested.

4) During a unit retest, the student must be asked questions that are different from those he
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was previously asked.
%) As long as different questions are asked and the student has restarted and completed the
unit after each failed test, a school may decide how many times the student may be retested on a unit.

(d) A student must correctly answer at least 70% of the questions asked on the Commission Standard
Competence Test administered to him to be eligible to receive a seller server certificate.

(e)  Astudent who does not correctly answer 70% of the questions asked on the Commission
Standard Competence Test administered to him may be immediately retested once. If the student does
not correctly answer 70% of the questions asked on the retest, the student must repeat the course in full.

() A student must have adequate access to a help desk to resolve technical issues without delaying
the flow of instruction.

(9)  Questions by a student about the content of the course of instruction must be answered by the
holder of a seller server trainer certificate.

(h)  Aninternet-based school may not allow any advertisements to appear during the course of
instruction. Advertisements that appear on the website when the course of instruction is not being
presented must follow established marketing practices.

850.8 Management of In-House Course of Instruction. An in-house seller server school shall
comply with the provisions of §50.6 or 850.7, as appropriate to the method of instruction used. An in-
house seller server school shall not offer a course of instruction, and shall not issue a seller server
certificate, to anyone who is not an employee.

SUBCHAPTER C. SELLER SERVER SCHOOL CERTIFICATES AND REQUIREMENTS
850.9 Issuance and Control by Schools of Seller Server Certificates.

(@  Order and payment requirements for schools.

1) All seller server certificate numbers must be ordered and paid for in advance using the

order forms and payment methods approved by the commission.

(A) Certificate numbers cost $2.00 each.

(B) Certificate numbers must be purchased in minimal lots of 60.

© The commission will provide each certified school with a certificate template that
the school can use to print the seller server certificates it issues to students. A school may also hire a
commission-approved vendor to print the seller server certificates.

2 As a condition for ordering additional certificate numbers, a school must:

(A) have sessions currently scheduled;
(B) submit the session schedules to the commission; and
© account for all previously issued certificate numbers.

3 A certificate order for a session scheduled to occur within five business days from the
date of the order must be submitted using expedited mail or delivery service provider. If the certificate
numbers cannot be received electronically by the school, the order must also include a preprinted and
prepaid return delivery package or label. The certificate numbers will be delivered electronically to the
school through the valid e-mail address provided on the school’s application, or using the preprinted and
prepaid delivery package or label provided with the order.

(@) No session may be conducted unless the school:

(A) has sufficient certificate numbers available to issue a certificate to each
individual attending the session at the time, date and location of the scheduled session;

(B) can print and issue a certificate to each individual attending the session at the
time, date, and location where the session is conducted; and

©) limits the number of individuals attending a session to the number of certificate
numbers available at the location on the date and time the session is conducted.

(5) If a school had sufficient certificate numbers to issue to each student in a session, but one
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or more certificate numbers had to be voided so that a student who should have received a certificate did
not receive one on the date of the session, the school must, within five calendar days of the session,
submit a written statement to the commission explaining why sufficient certificate numbers were not
available and listing the voided certificate numbers.

(b)  Requirements for classroom-based or in-house schools issuing seller server certificate to students.

@ If a student satisfies the requirements for a certificate, the school must issue the student
the certificate on the date the student satisfied those requirements and at the location of that session.
2 If a school fails to comply with the requirements of paragraph (1) of this subsection, the

school, at the conclusion of the session where the student satisfied the requirements for a certificate, and
on the date and location of that session, must:

(A) provide the student with a written receipt showing the name of the school, the
name of the instructor, the instructor’s certificate number, the amounts paid by the student, and the date,
time and location of the session;

(B) provide the student written notice containing the commission’s internet address
and informing the student that he may file a complaint with the commission;

© notify the commission in writing, or on forms provided by the commission for
internet notification, of the information required to be provided to the student in subparagraph (A) of this
paragraph; and

(D) issue the student a certificate within 10 calendar days from the date of the session
where the student satisfied the requirements for a certificate.

()  Requirements for internet-based schools issuing seller server certificate to students.

@ If a student satisfies the requirements for a certificate, the school must electronically issue
the student the certificate within 24 hours of the time the student satisfied those requirements.
2 If a school fails to comply with the requirements of paragraph (1) of this subsection, the

school, within 24 hours of the conclusion of the session where the student satisfied the requirements for a
certificate, must electronically provide the student:

(A) a receipt showing the name of the school, the name of the instructor, the
instructor’s certificate number, the amounts paid by the student, and the date and time of the session;

(B) an explanation of why the certificate is not being issued; and

© the commission’s internet address and notice that he may
file a complaint with the commission.

3 If a school fails to comply with the requirements of paragraph (1) of this subsection, the
school, within 24 hours of the conclusion of the session where the student satisfied the requirements for a
certificate, must electronically provide the commission the information provided to the student under
paragraph (2) of this subsection.

(@) If a school fails to comply with the requirements of paragraph (1) of this subsection, the
school must issue the student a certificate within 10 calendar days from the date of the session where the
student satisfied the requirements for a certificate.

(d)  Aschool that fails to comply with the requirements of subsection (b) or (c) of this section
commits a separate violation for each student affected by that failure.
(e)  The commission may refuse to issue certificates to a school:

@ if the commission has a reasonable basis to believe the certificates have been misused or
abused or that inadequate security or control may result in the misuse or abuse of certificates;

2 if the school fails to provide information and records within three business days of a
request by the commission; or

3 if the school has failed to create or maintain information and records required by the
commission.

() A school may not transfer a certificate to another school, even if the schools are affiliated branch
or primary schools.

850.10 Requirements for Records, Reports and Notices.
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(@ A school must electronically notify the commission at least three business days in advance of
each scheduled session. The notice must include the date, time and location of the session and whether
the session will have continuous instruction or be presented as units. The commission may waive the
three-day requirement on request for good cause shown on an individual basis, but in no case may a
session be taught without prior notification to the commission.

(b)  Reports of cancelled classes.

(1) A school must electronically notify the commission of the cancellation of a session prior
to the scheduled date of the session unless the cancellation cannot reasonably have been anticipated
before that date.

2 When a cancellation cannot reasonably have been anticipated prior to the scheduled date
of the session, the school must electronically notify the commission of the cancellation not later than the
next business day. The notice must provide an explanation of the circumstances justifying the late notice.

() A school shall maintain the Commission Standard Competence Test in a secure manner and in a
secure location at all times. A school must electronically notify the commission of any breach of security
involving the test within 24 hours of discovering the breach.

(d)  Access to commission’s portal to file reports and notices.

1) Each certified school is provided with information and security access to the
commission’s secure portal when an original certificate or renewal is issued. Access to the secure portal
may be terminated without notice if a security breach or malicious virus is detected.

2 The commission may require or perform periodic audits to ensure secure portals are used
for authorized purposes.

3) A breach of security or misuse of the secure portal will result in immediate termination of
access pending investigation.

()  Reports of seller training.

@ For each session taught, a school shall electronically file a report of seller training not
later than 14 calendar days after the date the class was held.

2 Each report of seller training shall include all students who successfully completed the
session and received a passing grade on the commission standard competence course.

3) Each report of seller training shall contain each student’s name, commission-approved
personal identification number, date of birth, test score and certificate number.

(@) The report of seller training must be personally signed by the certified trainer who
actually taught the session.

(5) The trainer shall personally verify that on the date indicated each student included in the
report satisfactorily completed the session and received a passing grade on the Commission Standard
Competence Test.

()] Required records.

@ Each school must maintain, at the school’s primary site or at a designated branch site, the
reports and notices required in this section.

2 For each student attending a session, the school must maintain the information required
by this paragraph.

(A) The student’s first and last names and middle initial.

(B) The student’s mailing address.

© The student’s e-mail address, if available.

(D) Any information required to assign the student a commission-approved personal
identification number.

(E) The student’s score on the Commission Standard Competence Test.

3 All records, reports and documents required in this section shall be maintained for four
years.

(@) Records, reports and documents required by this section may be maintained electronically
in a methodical and organized manner.
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(5) All records, reports and documents shall be made available to the commission upon
request. Failure to provide the material within five business days of the request is cause for cancellation
or suspension of the school’s certificate.

(6) Failure to submit any record, report or notice to the commission as and when required is
cause for cancellation or suspension of the school’s certificate.

@) Significant and/or repeated errors in submitting information to the commission are cause
for cancellation or suspension of the school’s certificate.

(8) If a school ceases operation, all records and reports shall be provided to the commission.

(€)] The commission may monitor sessions unannounced.

(10)  The commission may conduct audits unannounced.

(11)  Aninternet-based school must maintain all contracts it has to receive traffic that has been
redirected from another domain.

(g) The administrator may develop standard practices relating to the implementation of this chapter.
The standard practices will provide guidance to schools and individuals affected by this chapter regarding
technical details required to efficiently and effectively implement this chapter. The standard practices will
be provided to certified schools and will be posted on the commission’s website. The standard practices
may not conflict with or alter the provisions of this chapter.

850.11 Grounds for Refusing to Process Application.

(@  The commission may refuse to process an original or renewal application for a school certificate
under this chapter, if the applicant or any individual who must submit a personal history sheet with the
application:

@ does not meet the minimum qualifications;

2 fails to submit a complete application;

3 fails to pay the required fees;

4) falsifies, misrepresents, or fails to provide or verify a material fact, disclosure or
document required by the commission on the application;

5) fails to provide or produce information requested by the commission, and the time for
providing the information has passed; or

(6) had a final disposition of a felony conviction within five years of the date of application.

(b)  The commission may refuse to process an original or renewal application for a seller server

trainer certificate under this chapter without a hearing, if the applicant:

1) does not meet the minimum qualifications;

2 fails to submit a complete application;

3 fails to pay the required fees;

4) falsifies, misrepresents, or fails to provide or verify a material fact, disclosure or
document required by the commission on the application;

(5) fails to provide or produce information requested by the commission, and the time for
providing the information has passed; or

(6) had a final disposition of a felony conviction within five years of the date of application.

850.12 Suspension or Cancellation of School’s Certificate.

(@  The commission may suspend or cancel a school’s certificate, if the commission finds after notice
and opportunity for a hearing that a school or a trainer employed by the school has violated a provision of
this chapter.

(b)  Indeciding whether to suspend or cancel a school’s certificate, the commission may consider:

@ the seriousness of the violation;
2 the school’s history of violations;
3 the effect of the violation on a student or others;
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(@) the school’s attempt to rectify the violation;
) whether the school has implemented any changes to prevent similar violations; and
(6) other factors pertinent to the situation.

(c)  Before suspending or cancelling a school’s certificate, the commission may allow a school an
opportunity to correct an alleged violation. The commission may require the school to submit a
corrective action plan analyzing how and why the alleged violation occurred, proposing actions designed
to prevent similar violations, and describing how restitution will be provided to students or others affected
by the violation. If the commission accepts the corrective action plan, the commission may require
periodic reports on the plan’s implementation and may monitor and/or audit the school to assess
compliance with the plan.

850.13 Grounds for Suspension or Cancellation of School’s Certificate.

(@  The commission, after notice and hearing, may suspend or cancel a school’s certificate if the
school, or a trainer employed by or under contract to the school:
@ fails to verify an individual’s qualifications to receive a certificate;
2 signs a certificate when the trainer did not personally instruct the student;
3 fails to follow or provide instruction required by the mandatory curriculum;
(@) provides fewer than the required number of hours of instruction;

(5) issues more than 50 seller server certificates for a single session, unless the school has an
internet-based seller server school certificate;
(6) issues a seller server certificate or provides instruction on a date when the school’s or

instructor’s certification is expired, suspended or cancelled;

@) fails to administer or require a student to take and/or make a passing score on the
Commission Standard Competence Test before issuing a seller server certificate to the student;

(8) uses, discloses, or sells personal or financial information obtained from a student or the
commission for a purpose or in a manner not authorized by this chapter;

(€)] falsifies, alters or destroys a record required by the commission, regardless of whether
there was intent to deceive the commission or another;

(10)  violates any section of this chapter or the standard practices of the commission that, in the
opinion of the commission, warrants suspension or cancellation;

(11) has engaged in an ongoing course of conduct or activities that undermine the purpose and
intent of this chapter;

(12)  fails to control, monitor, and supervise instructors and classroom instruction to prevent a
violation of law or the requirements of this chapter;

(13) fails to implement control and security measures to protect personal or financial
information obtained from a student or the commission from accidental, intentional, or malicious use or
disclosure;

(14)  allows a session to be taught by someone who does not hold current trainer certification;

(15) falsifies, makes a material misstatement, or fails to disclose required information on any
document or record required by this chapter;

(16)  counterfeits a certificate issued under this chapter; or

(17)  violates any provision of this chapter.

(b)  The commission, after notice and hearing, may suspend or cancel a school’s certificate if a trainer
employed by or under contract to the school, a responsible person assigned by the school to a session, the
owner or governing body of a school, or the administration of a college or university has failed to
supervise or exercise control of its employees or facilities, and the failure has resulted in actual harm or
increased risk to the health or safety of students or the public.

(c)  The commission, after notice and hearing, may suspend or cancel a school’s certificate if the
quality of instruction falls below minimum commission standards as determined by the commission
through:
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1) direct observation of instruction by commission auditors or agents;

2 consistent failure of the school to impart basic knowledge and understanding to students,
as measured by student failures, student violations, or student surveys or reports; or

3) complaints received from any person.

(d)  The commission, after notice and hearing, may suspend or cancel a school’s certificate if the

school engages in any of these acts or practices:

@ presenting the course of instruction as its own when it is not;

2 causing confusion or misunderstanding as to the source, sponsorship, approval or
certification of the course of instruction or services provided by a school or instructor;

3 causing confusion or misunderstanding as the affiliation, connection or association with,
or certification by, the TABC or a school certified by TABC;

(@) representing that a school or course of instruction is sponsored, approved, certified or
accredited by the commission when it is not;

(5) representing that an individual is affiliated with, employed by or represents a school
certified by the commission when the individual is not;

(6) representing that a course of instruction has been approved by the commission when it
has not; or

(7 advertising services or other courses of instruction during the time allocated for
instruction or completion of a course of instruction approved by the commission.

850.14 Prohibited Relationships.

(@  No licensee or permittee of the commission, or his spouse, agent, servant, or employee, or any
subsidiary or affiliate, may directly or indirectly conduct, sponsor, or support a seller training program
approved under this chapter except as provided in the Texas Alcoholic Beverage Code, §106.14(c) and
(d).

(b) A licensee or permittee of the commission may be a member of an advisory board, but not the
governing board of a nonprofit agency which sponsors a seller training program.

(c)  Persons engaged in the manufacturing or wholesaling of alcoholic beverages for national
distribution may contribute to the development of a curriculum of seller training being developed for
national use; provided, that any such contribution or involvement shall not be directly or indirectly tied to
the actual offering of training to employees of any retailer, group of retailers, or the general public. Such
involvement by an alcoholic beverage manufacturer shall be in a primarily noncommercial manner
consistent with the spirit and intent of the provisions of the Texas Alcoholic Beverage Code and the rules
of the commission prohibiting the tied-house and prohibiting the furnishing of things of value to a retailer
of alcoholic beverages.

(d)  No licensee, permittee, or other person engaged in the manufacturing or wholesaling level of the
alcoholic beverage industry, or any agent, servant, or employee of any of those, may directly or indirectly
conduct or sponsor a seller training program for retail level employees or members of the general public.

850.15 Application for Primary Classroom-Based Seller Server School Certificate.

(@  Applicant and Application. An applicant for an original or renewal primary classroom-based
seller server school certificate must complete all sections of the application on forms provided by the
commission. The applicant must provide a valid e-mail address and must agree to maintain a currently
valid e-mail address on file with the commission at all times.

(b)  Disclosure of Owners, Officers, Directors, Managers and Instructors.

(1) The applicant for an original certificate or change of ownership for a primary classroom-
based seller server school must disclose all individuals and legal entities having an ownership interest,
and all officers, directors, managers, and instructors.

2 A legal entity must provide its formation and registration documents and must be
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authorized to transact business in this state.
3 A personal history sheet must be completed and submitted with the application for each
individual owner, and each individual shareholder, partner, officer, director, and manager.
(@) An individual required to submit a personal history sheet must at the same time submit an
authorization for a criminal history background check.
5) Additional information may be required by the commission to verify ownership or
qualifications of the applicant.
(c)  The applicant must sign and verify that:
@ the applicant has authority to act on behalf of all owners;
2 the applicant has personally completed or reviewed the application and has personal
knowledge of and is responsible for its content;
3 all parts of the application that apply are complete;
4 each fact, disclosure, and statement made in the application is true and correct at the time
the application is submitted:;
(5) the applicant acknowledges that an application for a certificate is a government document
and is subject to verification by the commission; and
(6) the applicant acknowledges that providing false or misleading information or omitting a
material fact may result in the refusal of the application, cancellation of a school’s certificate, or criminal
prosecution.
(d) Incomplete applications or applications submitted without required fees will not be accepted for
processing or returned to the applicant.
(e)  An applicant must:
@ keep an exact copy of the application submitted to the commission; and
2 complete and correct any deficiencies within ten business days after being notified of the
deficiency.
() The application for a primary classroom-based seller server school certificate must designate:
@ a certified trainer responsible for the oversight, operation, training and compliance at the
primary seller server school,
2 an individual responsible for the day-to-day operations and facilities of the primary seller
server school;
3 the principal site of the school; and
(@) all branch classroom-based seller server school certificates the applicant has or for which
application is being made.
(@)  The holder of a primary classroom-based seller server school certificate must apply for a branch
classroom-based seller server school certificate for each site, other than the designated principal site,
where records required by this chapter are maintained.

850.16 Application for Branch Classroom-Based Seller Server School Certificate.

(@ A branch classroom-based seller server school certificate is required for each site, other than a
principal site designated pursuant to §50.20(f)(3), where records required by this chapter are maintained.
(b)  An applicant for an original or renewal branch classroom-based seller server school certificate
must be an applicant for or hold a current primary classroom-based seller server school certificate.

()  Anapplication for a branch classroom-based seller server school certificate must indicate the
primary classroom-based seller server school certificate with which it is associated.

(d)  An applicant may submit more than one application for a branch seller server school certificate,
but each application must be completed and submitted on forms provided by the commission.

(e)  The owners, shareholders, officers and directors of the primary seller server school and the
branch seller server school must be the same.

() The application for a branch seller server school certificate must designate:

@ a certified trainer responsible for the oversight, operation, training and compliance at the
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branch seller server school;
2 the individual responsible for the day-to-day operations and facilities of the branch seller
server school; and
3 the applicant for or holder of the associated primary classroom-based seller server school
certificate.
(o) A personal history sheet must be completed and submitted with the application for each certified
trainer and responsible individual designated pursuant to subsection
(f) A copy of a personal history sheet is acceptable if the original was included as part of the primary
school application.
(h)  Anindividual required to submit a personal history sheet must at the same time submit an
authorization for a criminal history background check.
Q) Additional information may be required by the commission to verify ownership or qualifications
of the applicant.
() The applicant must sign and verify that:
@ the applicant has personally completed or reviewed the application and is responsible for
its content;
2 all parts of the application are completed; and
3 each fact, disclosure, and statement made in the application is true and correct at the time
the application is submitted.
(k) Incomplete applications or applications submitted without required fees will neither be accepted
for processing nor returned to the applicant.
M An applicant must:
@ keep an exact copy of the application submitted to the commission; and
2 complete and correct any deficiencies within ten business days after being notified of the
deficiency.

850.17 Application for Primary Internet-Based Seller Server School Certificate.

(@  An applicant for an original or renewal primary internet-based seller server school certificate
must complete all sections of the application on forms provided by the commission.

(b)  An applicant for an original certificate or change of ownership for an internet-based seller server
school must disclose all individual owners, individuals and legal entities having an ownership interest,
and all officers, directors, managers, and instructors.

1) A legal entity must provide its formation and registration documents and must be
authorized to transact business in this state.

2 A personal history sheet must be completed and submitted with the application for each
individual disclosed on the application.

3 An individual required to submit a personal history sheet must at the same time submit an
authorization for a criminal history background check.

4 Additional information may be required by the commission to verify ownership or
qualifications of the applicant.

(c)  The applicant must sign and verify that:

@ the applicant has authority to act on behalf of all owners;

2 the applicant has personally completed or reviewed the application and has personal
knowledge of and is responsible for its content;

3 all parts of the application that apply are complete;

(@) each fact, disclosure, and statement made in the application is true and correct at the time
the application is submitted,

5) the applicant acknowledges that an application for a certificate is a government document
and is subject to verification by the commission; and

(6) the applicant acknowledges that providing false or misleading information or omitting a
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material fact may result in the refusal of the application, cancellation of a certificate, or criminal
prosecution.

(d) Incomplete applications or applications submitted without required fees will neither be accepted
for processing nor returned to the applicant.

(&)  Anapplicant must:

@ keep an exact copy of the application submitted to the commission; and

2 complete and correct any deficiencies within ten business days after being notified of the
deficiency.

(H  Anapplicant for an internet-based seller server school certificate must verify that the security
measures implemented and maintained by the school meet state and federal standards for the transmission
and protection of personal identification information and financial information of individuals accessing
the website.

(g) The presentation and course progress platform used by an internet-based seller server school must
be reviewed and approved by the commission to ensure:

@ the course of instruction contains all topics required by the mandatory curriculum; and

2 each topic must be completed before the next topic may be accessed.

(h)  Anapplicant for a primary internet-based training school certificate must designate a primary
domain and must list:

@ all domains the school uses to provide any course of instruction that includes the
mandatory curriculum;

2 all domains under common ownership with the school that redirect students to the
primary designated domain or to any other domain under common ownership with the designated primary
domain; and

3 all domains, whether or not under common ownership, with which the school has a
contractual relationship to redirect students to the designated primary domain or to any domain under
common ownership.

Q) The applicant must agree to update the list required by subsection (h) of this section within 24
hours of a change during the term of the certificate and failure to keep the list current is grounds for
cancellation of the primary internet-based training school certificate.

()] A primary internet-based training school must obtain a branch internet-based training school
certificate for each domain that is under common ownership with the designated primary domain but that
offers a different course of instruction from that offered at the designated primary domain.

(k) A primary internet-based training school is not required to obtain a branch internet-based training
school certificate for a domain that is under common ownership with the designated primary domain but
that either merely redirects students to the designated primary domain or to another domain that is under
common ownership with the primary domain.

() A primary internet-based training school must require that before any domain redirects a student
to the designated primary domain or to any domain under common ownership with it, and before charging
the student, the redirecting domain must inform the student:

@ that he will be transferred to another site;

2 of the name of the school that will actually provide the course of instruction;

3 of the name of the school that will appear on his certificate upon successful completion of
the course;

4) that the school to which he will be redirected will solicit private, personally identifiable
information from the student; and

5) that the student may refuse to be transferred without incurring fees.

850.18 Application for Branch Internet-Based Training School Certificate.

(@ A branch internet-based training school certificate is required for each domain that offers a
different course of instruction from the course of instruction approved for the designated primary domain.
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(b)  Anapplicant for an original or renewal branch internet-based training school certificate must be
an applicant for or hold a current primary internet-based training school certificate.
(c)  Anapplicant for an original or renewal branch internet-based seller server school certificate must
be an applicant for or already hold a current primary internet-based seller server school certificate.
(d)  Anapplication for a branch internet-based seller server school certificate must indicate the
primary internet-based seller server school certificate with which it is affiliated.
()  Anapplicant may submit more than one application for a branch seller server school certificate,
but each application must be completed and submitted on forms provided by the commission.
() A personal history sheet must be completed and submitted with the application for each certified
instructor. A copy is acceptable if the original was included as part of the primary school application.
(@)  Anauthorization for a criminal history background check is required for each individual required
to submit a personal history sheet and who has not previously submitted the authorization.
(h)  Anindividual required to submit a personal history sheet must at the same time submit an
authorization for a criminal history background check.
Q) The applicant must sign and verify that:
@ the applicant has personally completed or reviewed the application and is responsible for
its content;
2 all parts of the application are completed; and
3 each fact, disclosure, and statement made in the application is true and correct at the time
the application is submitted.
()] Incomplete applications or applications submitted without required fees will neither be accepted
for processing nor returned to the applicant.
(k)  Anapplicant must:
@ keep an exact copy of the application submitted to the commission; and
2 complete and correct any deficiencies within ten business days after being notified of the
deficiency.

850.19 Application for Primary In-House Seller Server School Certificate.

(@  Application. An application for an original or renewal primary in-house seller server school
certificate must be completed and submitted on forms provided by the commission.

(b)  An applicant for a primary in-house seller server school certificate must satisfy the requirements
of paragraph (1) or (2) of this subsection.

@ Be the current holder of a retail permit or license issued by the commission and employ a
minimum of 150 individuals. The duties of the permit or license holder’s employees must include the
preparation, sale, service, or delivery of alcoholic beverages to ultimate consumers.

2 Be a hotel management or holding company that owns or operates a minimum of five
hotels which employ a minimum of 200 individuals whose duties include preparation, sale, service, or
delivery of alcoholic beverages to ultimate consumers. The primary in-house seller server school must be
managed and controlled by the hotel management or holding company and not the owned or managed
hotels.

(c) Disclosure of Owners, Officers, Directors, Managers and Instructors.

@ An applicant whose owners, officers, directors and managers are an exact match to those
previously provided to the commission in connection with a license or permit currently held by the
applicant is exempt from the requirements of paragraphs (2), (3) and (4) of this subsection. However, the
applicant must identify the license or permit application where the information requested in those
paragraphs can be found.

2 The applicant for an original certificate or change of ownership for an in-house seller
server school must disclose all individual owners, individuals and legal entities having an ownership
interest, and all officers, directors, managers, and instructors.

3 A legal entity must provide the formation and registration documents and must be
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authorized to transact business in this state.

(@) A personal history sheet must be completed and submitted with the application for each
individual who is an owner or holds an ownership interest in a legal entity, and each partner, officer,
director, manager, and trainer if:

(A) the applicant has not previously provided a personal history sheet for the
individual; or
(B) the information previously provided is no longer true and correct.

5) An individual required to submit a personal history sheet must at the same time submit an
authorization for a criminal history background check.

(6) Additional information may be required by the commission to verify ownership or
qualifications of an applicant or individual.

(d)  Anapplicant for a primary in-house seller server school must designate:

@ a certified trainer responsible for the oversight, operation, training and compliance at the
seller server school; and

2 an individual responsible for the day-to-day management and operations at the seller
server school.

(e)  The applicant must sign and verify that:

1) the applicant has authority to act on behalf of all owners;

(2 the applicant has personally completed or reviewed the application and has personal
knowledge of and is responsible for its content;

3 all parts of the application that apply are complete;

(@) each fact, disclosure, and statement made in the application is true and correct at the time
the application is submitted:;

(5) the applicant acknowledges that an application for a certificate is a government document
and is subject to verification by the commission; and

(6) the applicant acknowledges that providing false or misleading information or omitting a
material fact may result in the refusal of the application, cancellation of a certificate, or criminal
prosecution.

0] Incomplete applications or applications submitted without required fees will neither be accepted
for processing nor returned to the applicant.
(@)  Anapplicant must:

@ keep an exact copy of the application submitted to the commission; and

2 complete and correct any deficiencies within ten business days after being notified of the
deficiency.

850.20 Application for Branch In-House Seller Server School Certificate.

(@  Anapplicant for an original in-house branch seller server school certificate must be an applicant
for or currently hold a primary in-house seller server school certificate.

(b)  Anapplicant for a branch in-house seller server school certificate renewal or change of ownership
must hold a current primary in-house seller server school certificate.

(c)  An applicant may submit one or more applications for a branch in-house seller server school
certificate, but each application must be separately completed and submitted on forms provided by the
commission.

(d)  The owners, shareholders, officers and directors of the primary in-house seller server school and
the branch in-house seller server school must be the same.

(e)  The application for a branch in-house seller server school certificate must designate:

1) a certified trainer responsible for the oversight, operation, training and compliance at the
branch seller server school; and

2 an individual responsible for the day-to-day operations and management of the branch in-
house seller server school.
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(f) A personal history sheet must be completed and submitted with the application for each trainer
and responsible individual, if the individual has not previously provided a personal history sheet with the
original or renewal application for the primary in-house seller server school.

(@)  Anindividual required to submit a personal history sheet must at the same time submit an
authorization for a criminal history background check.

(h)  Additional information may be required by the commission to verify ownership or qualifications
of an applicant or individual.

(i)  The applicant must sign and verify that:

@ the applicant has authority to act on behalf of all owners;

2 the applicant has personally completed or reviewed the application and has personal
knowledge of and is responsible for its content;

3 all parts of the application that apply are complete;

4 each fact, disclosure, and statement made in the application is true and correct at the time
the application is submitted:;

(5) the applicant acknowledges that an application for a certificate is a government document
and is subject to verification by the commission; and

(6) the applicant acknowledges that providing false or misleading information or omitting a
material fact may result in the refusal of the application, cancellation of a certificate, or criminal
prosecution.

()] Incomplete applications or applications submitted without required fees will neither be accepted
for processing nor returned to the applicant.

(k)  An applicant must:

@ keep an exact copy of the application submitted to the commission; and
2 complete and correct any deficiencies within ten business days after being notified of the
deficiency.

850.21 Renewal Application.

(@)  An application for renewal of a certificate issued under this subchapter must be submitted on
forms provided by the commission. The applicant must verify that the individual owner, or a designated
representative of the owning legal entity, has attended any mandatory training offered or sponsored by the
commission, and has completed the commission’s liquor law class, during the term of the expiring
certificate.

(b)  Any information that has changed since the original or last renewal application was submitted
must be completed and corrected on forms provided for an original application.

(c)  Arenewal application must be submitted before the date the certificate expires.

(d)  Notwithstanding (c) of this section, the commission may accept a renewal application and the
certificate holder may continue to operate for 30 days following the expiration date, if:

@ neither the primary nor any associated branch school is currently under a suspension
order; and
2 the required fees and late fee are submitted with the renewal application.

(e) A certificate holder who fails to submit a renewal as required by this section or pay the required
fees must apply for an original application.

(f) A certificate issued under this subchapter may not be renewed if the school has not held at least
20 sessions during the term of the expiring certificate.

850.22 Expiration and Fees.
(@)  Primary seller server school certificate.
@ A primary certificate will expire on the second anniversary of the date it is issued.

2 The two-year fee for an original primary certificate is $1000.
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3) The two-year fee for a renewal primary certificate is $500.
(@) A late fee of $100 must be submitted with a renewal submitted after the date the
certificate expired.
5) No fees will be refunded after a certificate is issued.
(6) Fees cannot be prorated for a term of less than two years.
(b)  Branch seller server school certificate.
@ A branch certificate will expire on the date the primary certificate expires.
2 The two-year fee for each original classroom based or in-house branch certificate is $200,
and for each internet-based branch certificate is $50.
3 The two-year fee for each renewal classroom based or in-house branch certificate is $100,
and for each internet-based branch certificate is $25.
(@) Fees for branch certificates that will expire in less than two years as a result of the
primary certificate’s expiration are not prorated.
(c)  No certificate will be issued until all fees and late fees are paid. A fee is paid on the date funds
are available and transferred from the applicant’s account.
(d)  The filing fee for a change of ownership is $100.

850.23 Change of Ownership or Location.

(@ A change of ownership is any agreement to transfer ownership or control of a school. A change

of control is presumed if:

@ more than 50% of an individual owner’s interest is sold or transferred;

2 more than 50% of a legal entity’s interest is sold or transferred; or

3 there is a change in directors, officers, shareholders, or other governing body that results
in significant changes in operations, management or key instructors.

(b) A certificate issued under this subchapter may not be sold or transferred to an individual or legal
entity not currently listed on the application.

(c) Individuals and legal entities currently listed on a certificate application may purchase, sell, or
transfer ownership or an interest in the certificate, but only to another listed owner.

(d) A sale or transfer of an ownership interest in a school that does not result in a change of control
under subsection (a) of this section does not require an original application. The sale or transfer is
effective upon submission of :

@ a change of ownership form;
2 documents providing evidence of the sale or transfer; and
3 payment of the required fee.

(e)  Asale or transfer that results in a change of ownership in a primary seller server school as
described in subsection (a) requires submission of an original application.

() The sale or transfer of an ownership interest in a branch school certificate to an individual or legal
entity not currently the primary school permit holder requires the purchaser to submit an original
application for a primary school certificate.

850.24 Notice of Change of Location. The holder of a certificate issued under this subchapter must
comply with §33.33 of this title.

SUBCHAPTER D. SELLER SERVER TRAINER CERTIFICATE
850.25 Seller Server Trainer Certificate.
(@  Applicant Minimum Qualifications. An applicant for an original or renewal seller server trainer

certificate must;
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@ submit documentation issued by an agency of the United States, this or another state of
the United States that proves the applicant is a United States citizen or is legally authorized to work in the
United States at the time of application;

2 not be disqualified to receive a seller server school certificate under §50.12 of this
chapter;

3 be at least 21 years of age;

(@) submit a completed application on a commission approved form;

) pay the fee required for a seller server trainer certificate; and

(6) not have had a final disposition of a felony conviction within five years of the date of
application.

(b)  Anapplicant for an original seller server trainer certificate must submit with the application:

@ a certificate of completion issued by the provider of the commission standard trainer
training and signed by the instructor of the training; and

2 documentation establishing that the applicant has at least:

(A) 2 years experience in teaching or training; or
(B) 15 hours of post secondary education in a related field.
(c)  Expiration and Fees.

1) An seller server trainer certificate will expire on the second anniversary of the date it is
issued.

2 The two-year fee for an original seller server trainer certificate is $100, and for a renewal
is $50.

3 A late fee of $50 must be submitted with a renewal application submitted after the date
the certificate expired.

4) No fees will be refunded after a certificate is issued.

5) Fees cannot be prorated for a term of less than two years.

(d)  The holder of a seller server trainer certificate may renew the certificate if:

1) a renewal application is submitted, on forms provided by the commission, prior to the
expiration of the current certificate;

2 the required two-year fee is submitted with the application;

3) the applicant verifies that he attended all mandatory training offered or sponsored by the
commission and completed the commission’s liquor law course during the two-year term of the expiring
certificate; and

(@) the applicant has instructed at least 20 sessions during the term of the expiring certificate.

()  Notwithstanding (d)(1) of this section, the commission may accept a renewal application and the
seller server trainer certificate holder may continue to operate for 30 days following the expiration date of
his certificate, if:

@ the holder of the seller server trainer certificate is not currently under a suspension order;
and

2 the required fees and late fees are submitted with the renewal application.

850.26 Trainer Standards and Requirements.

(@  The holder of a seller server trainer certificate is qualified to:
(1) apply for a seller server school certificate issued under this chapter; and
2 be employed by a certified seller server school to teach the mandatory curriculum to
individuals seeking a seller server certificate.
(b)  The holder of a seller server trainer certificate must:
1) ensure that no more than 50 students attend a session of a classroom-based course of
instruction, unless the course is being offered by an internet-based school;
2 require each student to sign a roster of class attendance before instruction begins;
3) ensure that each student attends each segment of training;
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4) instruct on all required topics;

) administer, monitor, and grade the Commission Standard Competence Test;

(6) document the test results;

(7 complete, sign, and issue seller server certificates to students who pass the test, on the
date and location of the session; and

(8) ensure that all students who successfully complete the session and pass the Commission
Standard Competence Test are reported to the commission as required by this chapter:

(A) by timely delivering all information, documents, and test results to the seller
server school for entry in the commission’s database; or
(B) by entering the information in the commission’s database.

€)] conduct himself in an ethical, professional, and lawful manner;

(10)  provide students with the rules of conduct and requirements of the course, and the
consequences of breaking rules or failing to meet the requirements;

(11)  remain in the classroom at all times except during breaks;

(12)  provide instruction on all topics and subjects included in the mandatory curriculum and
maintain a pace that will ensure a high quality of instruction and comprehension by students;

(13)  make reasonable use of visual aids and demonstrations but not allow these tools to be a
substitute for trainer participation;

(14)  avoid the use of language or conduct that would be offensive to a reasonable person;

(15)  verify all students’ qualifications to receive a certificate, unless the course is being
offered by an internet-based school;

(16)  provide the required number of minutes of instruction;

(17)  issue no more than 50 seller server certificates for a single session;

(18)  not issue a seller server certificate or provide instruction on a date when the school’s or
instructor’s certification is expired, suspended or cancelled,;

(29)  require a student to correctly answer 70% of the questions asked on the Commission
Standard Competence Test before issuing a seller server certificate to the student;

(20)  not use, disclose, or sell personal or financial information obtained from a student or the
commission for a purpose or in a manner not authorized by this chapter;

(21)  not falsify, alter or destroy a record required by the commission, regardless of whether
there was intent to deceive the commission or another;

(22)  not violate any section of this chapter or the standard practices of the commission that, in
the opinion of the commission, warrant suspension or cancellation;

(23)  not engage in an ongoing course of conduct or activities that undermine the purpose and
intent of this chapter;

(24)  implement control and security measures to protect personal or financial information
obtained from a student or the commission from accidental, intentional, or malicious use or disclosure; or

(25)  not counterfeit a certificate issued under this chapter.

(c)  The commission, after notice and hearing, may suspend or cancel a seller server trainer certificate
if the quality of instruction falls below minimum commission standards as determined by the commission
through:

@ direct observation of instruction by commission auditors or agents;

2 consistent failure of the trainer to impart basic knowledge and understanding to students,
as measured by student failures, student violations, or student surveys or reports; or

3 complaints received from any person.

850.27 Suspension or Cancellation of Seller Server Trainer Certificate.
The commission, after notice and hearing, may suspend or cancel a seller server trainer certificate if the

trainer fails to satisfy a requirement of 850.31 of this chapter or violates any provision of this chapter.
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SUBCHAPTER E. SELLER SERVER CERTIFICATES
850.28 General Requirements.

(@  Anapplicant for a seller server certificate must be a United States citizen or be legally authorized
to work in the United States at the time of application.
(b)  An applicant for a seller server certificate attending a classroom-based seller server school must
present evidence of compliance with subsection (a) to the trainer or responsible person.
(c)  Anapplicant for a seller server certificate enrolled in an internet-based seller server school must:
@ register on the school’s website and obtain a user name and password; and
2 enter the secured website and complete the personal identification information and
authorization to allow the school or commission to verify compliance with subsection (a).
(d) A certificate issued under this section will expire on the second anniversary of the date it is
issued.

850.29 Seller Server Certificate Requirements.

(@  Toreceive a seller server certificate from a seller server school certified under this chapter, a
student must:
@ complete either a 120-minute classroom-based course of instruction or an internet-based,
self-paced course of instruction;
2 complete all required topics of the commission standard competence curriculum; and
3) pass the Commission Standard Competence Test.
(b) Itisthe student’s responsibility to verify whether a school or trainer is certified. The certification
status of the school or may be verified at the commission’s website.
(¢)  The commission will not refund any fees paid to a seller server school or instructor.

850.30 Void and Voidable Seller Server Certificates.

@ A seller server certificate is void if:
1) the certificate is a forgery or false document; or
2 the certificate has been altered.

(b) A seller server certificate is voidable if:

1) the school records were entered in error, or the certificate was issued in error and the
name on the face of the numbered certificate and the commission records for the numbered certificate do
not match;

2 the issuing school did not have a current school certificate;

3 the school’s certificate was suspended at the time the certificate was issued,;

(@) the school did not require the individual to participate in a course of instruction that
included the commission standard competence curriculum before the certificate was issued; or

(5) the school did not require the individual to take and pass the Commission Standard
Competence Test.

(c) Ifaseller server certificate is voidable under subsection (b), the school shall:

@ resolve the error;

2 provide remediation for the affected certificate holders; and

3 report corrected information to the commission within ten business days.

(d) A school must give notice to each individual holding a void or voidable certificate under this
section.

(e)  If aschool ceases to exist, all unused certificates held by the school are voided. No refund will be
made for certificates voided under this subsection.
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§50.31 Revocation.

(@)  The commission may revoke a seller server certificate under the conditions set forth in this
section.

@ If the holder of a seller server certificate sells or serves an alcoholic beverage to a minor
or intoxicated person, the certificate holder must be recertified within 30 days of the violation.
Recertification requires completing a course of instruction offered by a certified school and passing the
Commission Standard Competence Test. If the certificate holder is not recertified within 30 days of the
violation, the commission may revoke the certificate.

2 If the holder of a seller server certificate sells or serves an alcoholic beverage to a minor
or intoxicated person a second time within a 12 month period, the commission may revoke the certificate.
The certificate holder cannot be recertified for a period of 90 days. Recertification requires completing a
course of instruction offered by a certified school and passing the Commission Standard Competence
Test.

3 If the holder of a seller server certificate sells or serves an alcoholic beverage to a minor
or intoxicated person a third time within a 12 month period, the commission may revoke the certificate.
The certificate holder cannot be recertified for a period of one year. Recertification requires completing a
course of instruction offered by a certified school and passing the Commission Standard Competence
Test.

4) If the holder of a seller server certificate provided false identification to a seller server
school or trainer, including, but not limited to, name, social security number, or birth date, the
commission may revoke the certificate. The certificate holder cannot be recertified.

(5) If the holder of a seller server certificate did not successfully complete a course of
instruction offered by a certified school or did not pass the Commission Standard Competence Test, the
commission may revoke the certificate.

(b)  Before the commission may revoke a seller server certificate, the commission must give notice to
the holder of the certificate that he has the right to request a hearing, but that he must make such request
within 21 days after the receipt of the notice of violation.

Note: Proposed New Chapter Filed: April 28, 2010; Publication Date: May 14, 2010
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