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DOCKET NO. 610080 


TEXAS ALCOHOLIC BEVERAGE 
COMMISSION, Petitioner 

SAN ANTONIO POLICE DEPARTMENT, 
LT . ANDY RODRIGUEZ, Protestant 

VS. 

RENEWAL APPLICATION OF UNIVERSAL
ENTERTAINMENT INC., D/B/A 
THE FALLS, Respondent 

PERMIT NO. MB712l31, LB 

BEXAR COUNTY, TEXAS 
(SOAH DOCKET NO. 458-13-0887) 
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BEFORE THE TEXAS 

ALCOHOLIC 

BEVERAGE COMMISSION 

ORDER 

CAtVIE ON FOR CONSIDERATION this 23 rd day of April , 2015 , the above-st yled 
and numbered cause. 

After proper notice was given, this case was heard by the State Office of Admi nistrative 
Hearings (SOAH), with Administrative Law Judge Craig R. Bennett presiding. The hearing 
convened on August 19, 2014 and the SOAH record closed on September 22, 20 !4. The 
Administrative Law Judge made and filed a Proposal for Decision containing Find ings of Fact 
and Conclusions of Law on Octo ber 1, 201 4. The Proposal for Decision was p roperly served on 
all parties, who were giv en an opportunity to file exceptions and replies as part of the record 
he rein. N o exceptions were fi led. 

After rev iew and due consideration of the Proposal for Decision , I adopt the Findings o f 
Fact and Conclusions of Law of the Administrative Law Judge that are contained in the Proposal 
for Decis ion, and incorporate th ose findings of Fact an d Conclusions of Law into t his O rder as if 
such were fully set out an d separately stated herein. 



AH motions, requests for entry of Proposed Findings of Fact and Conclusions of Lav.:, 
and any other requests for general or specific relief submitted by any party are denied unless 
specifi cally adopted herein. 

IT IS THEREFORE ORDERED that Respondent's renewal application br the above 
permits be G RANTED. 

This Order will become final and enforceable on the 19th day of May, 20 ! 5, u nless a 
Motion for Rehearing is filed by the 18th day of May, 2015. 

SIGNED this the 23rd day of April, 2015, at Austin, Texas. 

Sherry K-Cook, Executive Director 
Texas Alcoholic B1:!verage Commission 

CERTIFICATE OF SERVICE 

I cenify that the persons listed below were served with a copy of this Order in the manner 

indicated below on this the 23rd day of April, 2015. 

Ma rtin Wilson, Assistant General Counsel 
Texas Alcoholic Beverage Comm ission 

Craig R. Bennett 
ADMINIST RATIVE LAW JUDGE 
State Office ofAdministrative Hearings 
300 W. i 51

h Street, Suite 502 
Austin, TX 78701 
VIA FACSIMILE: (512) 322-2061 
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Universal Entertainment, Inc. 
d/b/a The Fa!!s 
RESPONDENT/APPLICANT 
226 Bitters Road, Suite 120 
San Antonio, Texas 78216-2072 
VIA FIRST CLASS MAIL, CMRRR # 70120470000133009801 

DonE. 
ATTORNEY FOR RESPONDENT/APPLICANT 
8310 N. Capital of Texas Hwy., Suite 305 
Austin, TX 7873l 
VIA FIRST CLASS MAIL, CMRRR # 70120470000133009818 

San Antonio Police Department 
Attn: Lieutenant Andy Rodriguez 
PROTESTANT 
214 W. 
San Antonio, TX 78207 
VIA FIRST CLASS MAIL, CMRRR#70120470000133009825 

John Sedbe:ry 
ATTORNEY FOR PETITIONER 
T ABC Division 
VIA E-1J1AJL: john.sedberrv@tabc.texas.gov 
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SOAH DOCKET NO. 458·13-0887 


TEXAS ALCOHOLIC BEVERAGE 
COMMISS!ONl and 

SAN ANTONIO POLICE DEPARTMENT, 
LT. ANDY RODRIGUEZ 

v. 

UNIVERSAL ENTERTAINMENT, INC. 
dib/a THE FALLS, 
PER!\!HT MB712131 
(TABC CASE NO, 610080) 
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BEFORE THE ST 

OF

PROPOSAL FOR DECISION 

Respondent Universal Entertainment, Inc. d/b/a The Falls (Respondent) is holder of 

Permit IvfB712131 issued by the Texas Alcoholic Beverage Commission tor the 

premises 1.:.novm as The Falls, located at 226 Bitters Road, Suite 120, in San 

The San P...ntonio Police Department (SAPD), through Lieutenant Andy Rodl.ig"<.:tez, Staff of 

the T ABC (Staff) oppose the renewal of Respondent's permit. Specii'ically, they contend tlnt 

(1) the place or manner in which Respondent operates its business warrants refusal pem1it 

based on the general welfare, health, peace, morals, and safety of the people public 

sense of decency; and (2) Respondent has used or allowed others to use the premises in a manner 

that constitutes a common nuisance. After considering the argument::; and evidence presented by 

t.~e parties, r.he Administrative Law Judge (AU) finds there is an insufficient denying 

re:1ewal of permit and, therefore, recommends that the permit be renewed. 

L PROCEDURAL HISTORY, NOTICE, AND JURISDICTION-

On />cug'J.st 19, 2014, a public hearing wc.s convened in this matter in San Texas, 

before Craig R. Bennett. Respondent was represented by attorney Don Staff •vas 

represented john Sedberry, staff attorney. SAPD did not appear formally as a , although 

numerous SAPD officers appeared and testified at the hearing as Staff witnesses. hearing 

conduded same day. The record closed on September 22, 2014, after evidence 

and dosing arglli'Tients were filed. 
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There are no contested issues of notice or jurisdiction in this proc.ee ding. Therefore, 

those matters are set out in the proposed findings of fact and conciusions of law -..vithout further 

discussion here. 

II. DISCUSSION AND ANALYSIS 

A. T he Issue Presented 

Often; when Staffopposes the renewal of a permit, it is based upon past vi~)Jations of the 

permittee or specific incidents ofconduct attributable to the permiitee. However, :n this case, the 

opposition by Staff to . lhe pennit renewal is based upon the number of Lime~ between 

Ja11uary 201 l ar1d November 2012 ti at a driver was arrested for dri ving while intoYicated (D\V1) 

and identified Respondent's business as a p lace the driver had been p rior to being stopped and 

arrested. Essentially, St aff contends that Respondent's place of business is the source of a h igh 

number ofD\\1 arrests and, as such, constitutes a nuisance and is contrary to the general welfa:-e, 

health, peace, morals, and safety of the people of San Antonio. 1 

b this case, no evidence has been offered showing any specific acts of Wi:"Jngdoi.ng by 

Respondent or its employees. Despite this, Staff contends that Respondent's permit should not 

be renewed because of the high association of D WI stops in connection with its prern.ises. Staff 

relies on the "place or manner" and "common nuisance" provisions of the Texas Alcoh~lic 

Beverage Code, wr.lch are set out in Section B below. 

Th~, the issue presented is whether Respondent's pennii should not be renewed-even 

if there is no showing of w"Tongful conduct by or allowed by Respondent Ultimately, the ALJ 

fm ds tnat Staff has failed to establish a sufficient basis fo r deny ing renewal of t he permit. 

Therefore, the A LJ recommends that the permit be renewed. 

1 Aithou f9.'1 SAPD protested the renewal of the permit, it did not appear at tbe hearing cr ~i.cbmit any closing 
orguments. Accordingly, the ALJ cannot discuss its position or arguments in this case and, fhus, iimits his 
discussion to Staffs and Respondent's arguments. 
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B. Applicable Law 

Staff opposes Respondent's renewal application on the basis of Section i 1 :46(a)(8) and 

Chapter 81 of the Texas .Alcoholic Beverage Code. Section l1. 46(a)(8) provides that the 

Commission or administrator may refuse to issue an original . or renewal permit if it has 

reasonable grounds to believe and finds that "the place or manner in 'Nhich the Re.spe>!)dem may 

conduct his business warrants the refusal ofa permit based on ilie general welfare, peace, morals, 

and safety of the people and on the public sense of decency." Chapter 81 provides that TABC 

may refuse to grant a renewal pennit if a common nuisance exists on Respondent's premises. 

Speci5cal!y, Texas Alcoholic Beverage Code§ 81.004 state.s that: 

111e commission, adminisL"ator, or cou11ty judge, as applicable, may ::-duse ~o 

issue a'l original or renewal permit, after notice and an opportu..r1ity for a hearing, 
if the commission, administrator, or county j udge finds, t l:;.at. at any time duri ng 
the 12 months preceding the permit or license application , a common nuisance 
existed on the premises fo r which t."le permit or license is sought, regardless of 
whether the acts constituting the common nuisance were engaged iE by the 
applica..'1t or whether the applicant controlled the premises at the time the common 
nuisance existed. 

''Common nuisance" is defmed in Texas Civil Practice and Remedies Code§ 125.0015 

an.d Texas Alcoholic Beverage Code § 101.70. In particular, under those statu"'tes, a common 

nuisance exists (1) when someone maintains a place to which pe rsons habitually go t.c engage in 

any of a number of criminal acti vities, including various offenses invoivin g drugs, gambling, 

prostitution, firearms, and engaging in organized criminal activity; or (2) at a place where 

alcoho lic beverages are sold, bartered, .manufactured, stored, possessed., or consumed in violation 

of the Alcoholic Beverage Code or under circu..rnstances contrary to the purposes of the 

Alcoholic Beverage Code. So, TABC may choose not to renew a club's permit when a nuisance 

exists at !he premises, ever. apart from any "'rrongdoing by the licensee. 

ln a proiest hearing such as this, the burden is on the protesting panie;2 tc show by a 

prepo nderailCe of the ev idence that the permit should not be renewed. So, it is Staff's burden to 

prove that the evidence, considered in light of the cited provisions, justifies non-renewa l of the 

ermit. 
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C. E vidence a nd Arguments2 

l. Statrs Evidence and Arguments 

At the outset, it is im?ortant to reiterate that this case does not involve ativ evidence ofa 

particular vioiation or other wrongdoing by any employee or agent of Respondent. Rather. Staff 

bases its entire case on the accumulation of DWI stops and arrests of peopie who ;self-identified 

as being at Respondent's premises prior ro being arrested. Staff contends that the sheer nWT1ber 

of D WI arrests associated with Respondent's business warrants a denial of its permit renewal on 

the basis of the "place or manner" or "common nuisance" provisions cited above.. As Staff has 

acknowledged, this is a case of first impression, as it has not previously relied on a high 

incidence ofDWI stops and arrests as the basis for denial or non-renewal of a permit. 

To support its position, Staff called as witnesses eight SAPD officers, who testir1ed as to 

specific stops and arrests they made tor owr that invoived drivers who identified that they had 

been drinking alcohol at Respondent's bar. Further, Staffoffered approximately 70 SAPD police 

reports for DWI arrests between January 21, 201 1, and November 28, 2012, that contained 

statements by the arrested persons that they had been at Respondent's bar prior to being arrested . 

Staff contends that the high nwnber of DWI arrests associated with Respondent's business 

present.<s a drain on local poiice resources and a danger to the local con1n1uruty, Staff contends 

that renewal of Respondent's permit will place the public safety at risk and may result in serious 

car accidents or o ther harm to property. 

Therefore, Staff argues that the permit should not be renewed, asserting that the ptace or 

manner in which Respondent conducts its business warrants refusal of the permit based on the 

general welfare, peace, morals, and safety of the people and on the public sense of decency. 

Alternateiy. Staff contends that Respondent's business constitutes a public nuisance and, 

therefore, non-renewal is justified on that gro und . 

2 The AU ' s c iscussion o f the parties' arguments and evidence is very brief, as the parties themselves tid not p resent 
extended arguments . Staff's ciosing arguments were only three pages long. and Respondent's ;;}c sing argu ments 
were even shorter, at j ust over two pages. Similarly , the evide:<ce, though voluminous, is repetiticus and represents 
only one thing; a volume ofDWT arrests in which Respondent's business was mentioned by the arrested person. 



SOAH DOCKET NO. 458~13-0887 PROPOS.IJ- FOR DECISION 	 PAGES 

2. 	 Respondent's Evidence and Arguments 

Re~1pondent offered documents showing the training and information it provides to its 

employ ees, as wen as the testimony of(!.) Clifford Duron, Respondent's head of security; 

(2) Salvatore Giannino, Respondent's General Manager; and (3) Robert Marbach, Respondent's 

principal ov.mer. These witnesses testified that thev work with SAPD to minimize DWis fu1d to 

comply wit..~ existing laws. They testified ihat Respondent has a policy of caning taxicabs for 

intoxicated drivers, for limiting alcohol to patrons who appear intoxicated. and. for training 

employees on recogni zing intoxicated persons. Further, these ·witnesses ~esti:6ed twt 

Respondent has appropriate training information from T ABC posted on the premises, and that ail 

ofResponde nt's employees are certified as receiving seller training by T ABC. 

Respondent points out that many of the arrest reports relied upon by Staff do not indicate 

whether the arrested drivers actually drank alcohol at Respondent's business. Further, 

Respondent poi..'1ts out that the record contains no evidence at a:il demonstrating thaT any of Lite 

arrested persons were actually served alcohol by an empioyee of Respondent. As Respondent 

posits in its written closing arguments, even if the arrested person consumed alcohol at 

Respondent's business, the folloYVing questions remain unanswered: 

1. 	 Did an employee of The Falls serve that person alcohol? Or v,ras it 
furrdshed by a friend? 

2 . 	 Even ifan employee ofThe Falls served alcohol to the arrested person , ·.:lid 
that person show signs of intoxication in the presence of the employee 
who provided the alcohol? 

3. 	 Did the arrested person [drink] alcohol after ieavi ng The Fails-either at a 
diffe::-ent location, or in his/her vehicle? 

Respondent contends that Staff's evidence proves nothing about what actuaEy happened 

or djd not happen at Respondent's place of business. Respondent further contends that SAPD 

and Staff have conducted undercove r operations at Respondenit ' s business, but none of those 

operations has ever demonstrated that Respondent> s employees served an intoxkated person. In 

fact, Respondent argues, Staff cannot show that Respondent bas ever served an intoxicated 
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person or done anyd1ing in violation of the Jaw in regard to any of the DWI arrests relied on by 

Staff in this case. 

In the absence of evidence showing wrongdoing by Respondent or prO'Jing that the 

persons a.."Tested for DWI became intoxicated at its business, Respondent asserts there is no basis 

for denying its renewal pennit or otherwise canceling its existing permit. 

D. ALJ' s Analysis 

As Staff has noted, this case presents an. issue cf first impression: namely, whet~er the 

volume of DWI arrests associated with a particular licensed establishment can be a sufficient 

basis for canceling or not renewing a perwit. While the ALJ agrees that a high vo!urne of DWI 

arrests associated 'With a particular bar could serve as an appropriate basis for tiling away that 

bar•s permit, the evidence in this case does not establish the necessary basis for doing so . More 

specifically. to revoke or deny a ]..~rrnit solely on the volume of DWI arrests, the AU believes 

the evidence should sufficiently demonstrate that the persons arrested for DY!.'I became 

intoxicated at the licensee's premises, and The number of DWI arrests associated with the bar is 

disproportionately high for a licensed establishment. b. th:is case, the evidence stlOws neither of 

these. 

There are two statutory grounds on which StarT relies for its proposed n<3n-renewal of 

Respondent's permit. First, Staff cites Texas Alcoholic Beverage Code § l 1.46(a)(8) a.'1d 

contends that the place or maiiDer in which the Respondent may conduct its business warrants 

the refusal of a permit based on the general welfare, peace, morals1 and safety of :he people and 

on the public sense of decency. This provision req uires some showing that either the "place" of 

the business or the " matmer" in which it is conducted would warrant denial. Thus, either the 

location must be inappropriate, or the mrumer of operation must be inappropriate, There is no 

evidence that there is something uniquely inappropriate about the place of Respondent' s 

business, so the ALJ focuses only on the manner in which Respondent conducts its business. 
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Staff has presented no evidence of specific wrongdoing by Respondent in regard to the 

service of alcohol. There are no cited violations by Respondent for serving alcohol to 

intoxic&-ted persons, and no evidence presented in this case that Respondent specifical!y did so in 

regard to any of the DW1 arrests. There is no testimony of any arrested persons that-they became 

intoxicated at Respondent's premises, nor testimony of any witnesses who obsen'ed a.'1y of the 

arrested persons become intoxicated at Respondent's premises. Rather, Staffwants an inference 

to be dra\'vn that the number of DWI arrests where the arrested person identifie.d being at 

Respondent's business must indicate wrongdoing by Respondent. But, the ALJ is ll'1Vv11ling to 

make such an inference on tbe evidence before him. 

The evidence establishes that Respondent's licensed premises has a capac~ty for 650 

patrons at one time, and has 10,000-15,000 customers per month. This translates to more t.l1a..'1 

100,000 vis3ts by customers annually, or more than 200,000 customers in the period for which 

the DWI arrests were compiled. An occurrence of 70 DWl arr.ests over a period of two years 

may or may not be high for this volu..rne of customers. Without evidence showing that such a 

level of arrests is high in proportion to the number of customers served, or even high in general, 

the AU ca.u.'1ot infer some wrongdoing in the manner Responde!l1t conducts its busine-Ss. In order 

to draw ru.1.y inference from the number of DWI arrests, these arrests must be sho','J11 to be 

statistically significant in some meaningful way. 3 But, there is no evidence to inform the ALl 

whether 70 D \VI arrests is a high number in general., or whether it is bgher than would be 

expected for a business that serves the number of customers Respondent does. Without this 

context, the ALJ cannot say the manner in which Respondent contducts its business is contrary to 

the general welfare, peace, morals, and safety of the people or to the public sense ofdecency. 

Moreover, even if the number of DW1 arrests was disproportionally high, the evidence 

does not suinciently establish that the arrested persons were intoxicated from drinking alcohol at 

Respondent's business. Consider, for example, the following arrest reports contained in the first 

part (i.e.) first notebook) of Staff's Exhibit 1: 

~In a sense, it is similar to the oft-quoted statement that a high percentage of car accidents occur within a few mlies 
of a person' s home. One could argue this shows some inherent danger in dri'ving close to horne, but in reality this 
statement just reflects the fact that a person does a disproportionately higher amount ofdriving close to .home. 
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• 	 Bates Stamp 0001: Arrested Person (AP) was foundl in possession of an alcoholic 
beverage container in his vehicle and adrllitted to drinking it prior to going to 
Respondent' s business (thus, the evidence raises some question as to whether AP was 
intoxicated from drinking his own alcohol, and not L"1at served by Respondent); 

• 	 Bates Stamp 00007: AP s tated he was coming from his girlfriend' s house; AP was in 
p ossession of Vicodin and marijuana (thus, the evide.nce raises som e question as to 
whether AP was intoxicated not from alcohol served by Respondent, but rather by 
alcohol conswn ed at .his girlfriend ' s house or by the use of legal or iiiegal drugs); 

• 	 Bates Starnp 00017: AP stated that he had been drinking at "The Bitter End" and at 
Respondent' s bar (thus, the evidence raises some question as to vvhether AP was 
intoxicated from alcohol served by Respondent or from another licensed prernises); 

• 	 Bates Stamp 00018: Witnesses identified the AP as a possjble intoxicated driver 
"attempting to leave Roberto's Restaurant;" When stopped, the AP ad!t'itted to taking 
"Norco" and "Valium" (thus, the evidence raises some question as to whether AP was 
intoxicated from alcohol served by Respondent, or by akohol served elsewhere-such as 
Roberto 's Restaurant-or by the use ofprescription drugs); and 

• 	 Bates Stamp 00020: AP and passenger stated they were coming from Coco Beach (a bar), 
and that they were at The Falls previously that night (thus, the evidence raises some 
question as to whether AP was~intoxicated from alcohol served by Respondent or by 
alcohol obtained at Coco Beach).· 

The five arrest reports listed above demonstrate the difficulty with associating Staffs 

evidence of DW I arrests with Respondent. Five ofllJe 23 reports (i.e., 22% of the reports) in the 

first notebook of Staff Ex. 1 reflect a complete inability to prove that the driver ' s impairment 

was from alcohol served by Respondent, as the arrested persons; admitted to drinking .aicoholic 

beverages at locations other than Respondent's bar, or admit ted to using drugs. So, even 

assuming t.'le alTested persons ' hearsay statements of bein.g at Respondent's bar are admissible 

for their truth, they often still do not establish any obvious wrongdoing by Respondent. Thus, 

the ALJ ca.rmot say that the mere number of DWI arrests offered by Staff somehow shows 

anything improper a bout the manner in which Respondent conducts its busi ness. 

Staff also rel ies on Texas Alcoholic Beverage Code § 8J .004 as a basis fo r non-renewal 

of Respondent' s permit. That statute provides that T ABC may cl~oose to not renew a permit if a 

common nuisa..'lce existed at the premises at any time in the 12 months preceding t1e permit 

4 Staff Ex. i , Part l . 
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appiication. As noted previously, a common nuisance exists (1) when someone maintains a 

place to which persons habitually go to engage in any of a number of '-'H.UlL,Lal acti viti·~s, 

inc]uding various offenses involving drugs, gambling, prostitution, firearms, engaging in 

orga.."lized criminal activity; or (2) at a place where alcoholic beverages are bartered, 

manufactured, stored, possessed, or consumed in violation of the Texas Alcohoiic Beverage 

Code or circlLmstances contrary to the purposes of the Texas Alcoholic Code. 

There is no requirement of 'hTongdoing by the licensee for revocation or non-renewal under 

Texas Alcoholic Beverage Code§ 81.004. Rather, others' wrongdoing can be a ,,,..,~~L'vl"·'" basis. 

Hovlever, t.~e ALJ finds that the requirements for a common nuisance do not exist ir: this 

case. The dei1nition of a common nuisance under Texas Civil Practice and Remedies 

Code§ 125_00 5 requires that one of the listed type.s of criminal '0,'!'0ngdoing committed at 

the premises. Public intoxication and DWI are not among the listed offenses, Rather, the 

criminal offenses listed in the statute focus on matters such as prostitution, ga:rnbling, assault, 

pornography and illegal drugs, among others. There is no evidence in this case ar~y of the 

listed criminal of:fenses have occurred at Respondent's business. Therefore, Staff not sho\\/TI 

that a corr1.1Ticn nuisa.11ce exists under Texas Civil Practice atld Remedies Code§ 1 

The definition of common nuisance under Texas Alcoholic Beverage l 01.70 is 

broader, and encompasses any place where alcoholic beverages are sold, bartered, r::a.nufacturec, 

stored, possessed, or consumed in violation of or contrary to the purposes of the Alcoholic 

Beverage Code. If the evidence sufficiently established that Respondent's business 1s where a 

disproportionately high nmnber of persons arrested for DWI had become intoxicated, then Staff 

might be a.b]e to show that Respondent's business is a common nuisance under definitio11. 

But, the evidence does not show this. As noted above, the evidence does net suf:ficiently 

establish tha: the persons arrested for DWI becatne intoxicated at Respondent's premises as a 

result of alcohol served by Respondent. The arrested persons' hearsay admissions that they were 

at Respondent's business are of dubious reliability. But, even accepting them at <,value~ they 

are sti11 inadequate for two reasons: (1) mat1y of them also indicate consumption of alcoholic 

beverages or drugs elsewhere; and (2) the volume of them has not been shmvn to be so 

disproportionately great as to constitute a nuisance. 
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Without such evidence, and in the absence of any spec:ific evidence of wcongdoing by 

Respondent in the s ale., storage, or cons'Jmption of alcohol, the AU ca:1.not say ~ha~ 

Respondent's premises is a place where alcoholic beverages are sold, bartered, ~anufactured, 

stored, possessed, or consumed in vi olation of the Alcoholic Beverage Code or contrary to the 

purposes of the Alcoholic Beverage Code. 

Therefore, under the circu.'11stances, the ALI finds that S:taff has not shown an adequate 

ground for denying a penn.it to Respondent. Because there. is no t a sufficient basis for TABC to 

deny renewal of the permit, the ALJ recommends that the appli cation be gr&"1ted and the 

requested permit be issued. In support of this recommendationt, the AU makes tie following 

findings of fact and conclusions of law. 

III. FINDINGS OF FACT 

1. 	 The Texas Alcoholic Beverage Commission (TABC) issrJed Permit Numbe: MB7l2l31 
to Universal Entertainment, Inc. dtb /a The Falls (Respondent) for the premises kn.ot.vn as 
The Falls, located at 226 B itters Road, Suite 120, in San .A..ntonio, Texas. 

2 . 	 Respondent applied for renewal ofPermir No. MB7 I2131. 

3 . 	 Protests to the renewal application were filed by the San Antonio Police Dep&-tment 
( SAPD) and TABC Staff(Staft). 

4. 	 On October 31, 2012, this case was referred to the State Office of .Administrative 
Hearings (SOAH) for assign.ment to an Administrative Law Judge (ALJ) for hearing. 

5 . 	 On November 19, 2012, Staff issued a notice ofhearing informing the parties of the time, 
date, and location of the hearing on the application; thte applicable rules and statutes 
involved; and a s hort, plain statement of the matters asserted. 

6 . 	 The p arties requested that the matter be referred to mediation and the ~.earing be 
continued until after mediation was conducted. 

7 . 	 The parties participated in mediation, which was unsuccessful in resolving tr.e dis;:>'.lte. 

8. 	 On March 10, 2014, Staff issued a first amended notice of hearing infort!'>ing the parties 
of the ti...'lle, date, and location of the hearing on the application; the app licable niles and 
statutes involved; and a short, plain statement of the matters asserted. 
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9. 	 On August 19, 2014, a public hearing was convened in this matter in San Texas, 
before ALI Craig R Bennett. Respondent was represented by attorney Don Walden. 
Staff was represented by John Sedberry, staff attorney. SAPD did not appear fonnaliy as 
a party, although numerous SAPD officers appeared and testified at rhe hearing as 
vvitnesses for Staff. The hearing concluded that same day. 

10. 	 The record closed on September 22, 2014, after additional evidence closing 
arguments were filed. 

11. 	 Bet\Peen January 21, 20 ll, and November 28, 2012, at least 70 individuals were 
arres:ed for driving while intoxicated (DWI) in San Antonio, Texas, stat:ed tl1ey had 
been at Respondent's premises prior to being arrested. 

12. 	 The record does not show any specitic violations by Respondent in to serving 
alcohol to those 70 individuals arrested for DWI identified in L'le preceding finding of 
fac.t 

13. 	 Numerous of the 70 individuals arrested for DWI identi:fied the preceding findings of 
fact also ad.."TTitted to drinking alcoholic beverages at locations oLfx.er t.'tan Respondent's 
premises and/or to using drugs prior to being arrested. 

1:1i .. 	 Respondent serves between iO,OOO and 15,000 patrons per month at its an_d has 
a capacity of 650 persons at any one time at its licensed premises. 

15. 	 :starr not identified any known criminal offenses or violations of the Texas Alcoholic 
Beverage Code committed by Respondent's owners, managers, or employees, regard 
to any of the DWI arrests identified by Staff. 

16. 	 An occurrence of 70 DWI arrests over a period of two years has not bee:-i .shTwn to be 
disproportionally high for the number of customers served by Respondent, or even high 
in general for a licensed premises. 

17. 	 The DWI a.rrests cited by Staff have not been shov.m to be statistically significa."J.t in 
any meaningful way. 

IV. CONCLUSIONS OF LAW 

1. 	 has jurisdiction over this matter pursuant to Texas Alcoholic Be','·erage Code 
Chapters 1 and 5 and§§ 6.01, 1 1.41, and 11.46. 

2. 	 SOAH has jurisdiction over all matters related to conducting a hearing in proceeding, 
including the preparation of a proposal for decision v.rith findings of fact and conclusions 
of law, pursuant to Texas Government Code chapter 2003 ~"ld Texas Alcoholic Beverage 
Code§§ 5.43 and 11.015. 



SOAH DOCKET NO. 458-13-0887 PROPOSAL FOR DECISION 	 PAGE 12 

3. 	 of the hearing was provided as required by the Administrative P:·ocedure Act, 
Texas Government Code§§ 2001.051 and 2001.052. 

4. 	 A preponderance of the evidence does not show that the place or manner which 
Respondent conducts or may conduct its business warrants the refusai w renew the 
permit under Texas Alcoholic Beverage Code § ll .46(a)(8). 

5. 	 A preponderance of the evidence does not show that, at any time during months 
preceding the pennit or license application by RespondenT, a common m.:isacrce existed 
on prerr.ises for which t1.e permit or license is sought. 

6. 	 A preponderance of the evidence does not show t~at Respondent has a place 
to \Vhich persons habitually go to engage in any of a nLU'11ber of "'·'-"·H•c.•.~.... 

including various offenses involving dmgs, gambling, prostitution, firea.•ms, atid 

engaging in orgac'1ized criminal activity. 

7. 	 A preponderance of the evidence does not show that Respondent's prer;::ses is a place 
where alcoholic beverages are sold, bartered, ma1mfactured, stored, possessed, or 
consw·ned in violation of the Texas Alcoholic Beverage Code or under circumstances 
contrar,.;' to the purposes of the Texas Alcoholic Beverage Code. 

8. 	 Based on the foregoing findings and conclusions, Respondent's Permit 712 1 
should be renewed. 

SIGNED October 1, 2014. 

~--__ 
CRAIG~ 
ADMINISTRATIVE LAW JUDGE 
STATE OFFICE OF ADMINISTRATIVE HEARINGS 


