
DOCKET NO. 604110 


TEXAS ALCOHOLIC BEVERAGE § BEI<'ORE THE TEXAS 
COMMISSION, Petitioner § 

§ 
§ 
§ 

VS. § 
§ ALCOHOLIC 

THREE LEGGED MONKEY LP § 
D/B/A THREE LEGGED MONKEY LP, § 
Respondent § 
PERMITS MB577069, LB, PE § 

§ 
EL PASO COUNTY, TEXAS § 
(SOAH DOCKET NO. 458-12-0070) § BEVERAGE COMMISSlO~ 

ORDER 

CAYI:E ON FOR CONSIDERATION this 29th day of August 20i3, the above-styled 
and numbered cause. 

After proper notice was given, this case was heard by the State Office of Administrative 
Hearings (SOAH), with Administt·ative Law Judge (ALJ) Veronica S. Najera presiding. The 
hearing on the merits convened on August I, 2012 and the SOAR record closed on September 7, 
2012. The Administrative Law Judge issued a Proposal for Decision containing Findings of Fact 
and Conclusions of Law on November 5, 2012. The Proposal for Decision was properly served 
on all parties and the parties were given an opportunity to file exceptions and replies as pmt of 
the record herein. Exceptions were filed by the Petitioner on November 20, 2012 and on 
December 5, 2012 Respondent filed a Reply to the Exceptions. On January 11, 2013 the ALJ 
filed a letter responding to the Exceptions. In this letter, the ALJ recommended that the 
Exceptions should not be adopted, but does suggest amending Proposed Finding of Fact No. 47. 

After review and due consideration of the Proposal for Decision, the Exceptions anci 
Reply thereto, and the Administrative Law Judge's letter responding to the Exceptions, and with 
the single modification to Finding of Fact No. 47 recommended by the Administrative Lav. 
Judge and set forth herein, I adopt the Findings of Fact and Conclusions of Law of the 
Administrative Law Judge that are contained in the Proposal for Decision, and incorporate those 
Findings of Fact and Conclusions of Law into this Order, as if such were fully set out and 
separately stated herein. 
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Consistent with the Administrative l,aw Judge!s recommendation, Finding of Fact 
No. 47 is modified to read: 

47. from these six individuals, Ms. Anchondo and Ms. Teran were 
employees that were working on February 7, 2011. 

All motions, requests for entry of Proposed Findings of Facts and Conclusions of Law, 
and any other requests for general or specific relief submitted by any party are denjed, unless 
specificall y adopted herein. 

THEREFORE, lT IS ORDERED that Respondent's Permits not be suspended or.. 
cancelled in this case. 

IT IS FURTHER ORDERED that Respondent continue to comply with the condition::: 
agreed to by Respondent and Petitioner and that were imposed on Respondent's permits by: 

(1) the ALJ in this proceeding by her November 2! 2011 " Order Memorializing 
Agreed Additional Condjtions on Permit and Denying Condition for Early C Jus01·e Based 
on Common Nuisance"; and 

(2) the June l , 2010 "Agreed Order" in TABC Dockets :-.To. 587647 and 591586., 
signed by me and referenced in Footnote } of the Proposal for Decision. 

This Order will become final and enforceable on the 19th day of September, 2013. 
unless a Motion for Rehearing is filed by the 18th day of September, 2013. 

SIGNED this the 29th day of August, 20 13, at Austin, Texas. 

Sherry K-Cook, Administrator 
Texas Akoholic Beverage Commission 

CERTIFICATE OF SERVICE 

I ce1tify that the persons listed below were served with a copy of this Order in the manner 

indicated below on th is the 29th day ofAugust, 2013. 
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Martin Wilson, Assistant GeneraJ Coun:Sei 
Texas Alcoho1ic Beverage Commission 

VeronicaS. Najera 

ADMINISTRATIVE LA \V JUDGE 

Slate Office ofAdministrative Hearings 

401 E. Franklin Avenue, Suite 580 

E l Paso, TX 7990 l 

J!IA FACSL"'llLE: (512)322·2061 

Three Legged Monkey LP 

dlbla Three Legged Monkey LP 

RESPONDE~'!' 
242 Trice 
El Paso, TX 79907 
J7IA FIRST CLASS MAIL, CMRRR #70120470000133006879 

Troy C. Brow11 
ATTORNEY FOR RESPONDENT 
5400 Suncrest DriYe, Bldg. C, Suite 5 
El Paso, TX 79912 
J!IA FJH.STCLASS MAIL, CMRRR # 70120470000133006886 
AND VIA FACSIMILE: (915) .'543-5230 

David T. Duncan Jr. 
ATTORNEY FOR PETITIONER 
TABC Legal Division 
VIA E-MAIL: david.duncan@tabc.state.tx.us 
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SOAII OOCKET NO. 458-12-0070 


TEX,i\S ALCOHOLIC BEVERAGE § BEFORE THE STA"ft OFFICE 
COMMISSION, § 

Petitioner § 
§ 

vs. § Of 
§ 

THREE LEGCEO .\-fO~'KEV LP §
1.1/b/a THUEE LEGGED MO~KEY §
LP. § AI>MINISTRATIVE HEARINGS 
Permit No. MB577(169 LR,PE §
I<.:L PASO COUNTY, Tt~XAS §
TABC NO. 604110 §

Respondent § 

PROPOSAL FOR DECISION 

SiuJJ of 1he Texas Alcoholic Beveroge Commission (Petitioner) seeks cancel lation of 1he 

permit issued !0 the Three Legged Monkcr LP d/b/a Three Legged Monkey (Re5pondem) 

alleg ing the death of an indtvidual on Respondent's j)remises ww; not beyond Respondent's 

control and resu!ted from improper supervision. Petitioner l'urther asserts Responden t fai led to 

promptly report a breach of the peace; failed 10 comply with all of the terms of a 2010 Agreed 

Order; and conducted busi ness in a place or manner that warrants cancellation or susp..;nsion of 

R~spondent's permits based on the g~nera ! welfare, health. peace, morals, <Jnd safety of the 

people and on t he public sense of decency. Alter rev iew of tbe credible and probative evidence 

of record. the Administrative Law Judge (AL.J} found one violation of over-occupanc~ was 

proven by the preponderance of th~ evidence standani. Therefore. the ALJ does no1 recommend 

cancellation of Respondent's pe-rmits . 

f. NOTICE, JtJRISDlCTIO~ AND PROCEDURAL IIISTORY 

There are no contested i ssu~s of notice or jurisdiction i1 th is proceeding. Therdore. 

those matters are addre ssed in thl! rinding:s of Fact and Conclusions of Law without furtht'r 

discussion h;:r~ . 



SOAH noo.:ET No. 458.12·0070 I'RIH'c>S.\1. FOR Ot:CISU)-; 

The procedural history of this case is extensive. The parties entered into ::m Agreed Order 

in .June 2010 (201 0 Ag reed Order) to settle a protest against upplicunt's renewal appl ication f~>r 

the Thrc~ Legged Monkey (3Uv1). f On October 25 and 27, 201 L the pi..!ftics convened for u 

common nu:suncc hearing pursuant to Stairs motion for [he entry of a temporary order pursuant 

to Texas Alcoholic !:kveragc Code (Code) § 81.007.2 The primar:' busis for the rcqu~stcd relief 

was a breach of the peace that resulted in a death on the establishment's p~rking lot cigh: months 

prior to the common nuisance hearing . The purtics rcuchcd agreement {2011 Agreed Order) on 

six of th~ scv..:n condit ions Stuff sought to impose on Respondent. The following conditions 

were agreed to: 

: i I. 	 No unaccompanied minor, under lhe age of 21. shall be allowed in or upon lhe 
I 

l licensed premises aHer 8~ 00 p.m . No minor. accompanied or not. shaH h~ in or 
upon the licensed premises alier 11 :00 p.m. This condition does not apply to 

I Respondent's employees. 

2. 	 Rcsp~•ndcnt sball controct with an independent provid('r for the services of three 
security gi.!Urds to adequately control the purking iot, rear driveway. und other 
exterior areas of the licensed premises, on Friduy. Saturday , and Su..'1doy from 
10:00 p.m . through 2:00a.m. 

3. 	 }{espondenr s security guani(s) ami other personnel shall act ively prevent 
loitering in the exterior areas of the premises including. but not limited to, the 
pl.lrking lot and rear driveway. 

4. 	 Respondent shall station personnel ut or ncur each unlocked exit or e mrance on 
Friday. Suturday, and Smday from IO:OU p.m. through 2:00 n.m., to preven( the 
l!ntry of unauthorized or uncounted persons. and to prevent persons fi·om exiti ng 
with alcoholic Oe\·erogcs. 

5. 	 Respondent shall prominently place signs on each entr~mcc and exit door 
informing patrons how to contact the Texus Alcoholic Beveruge Commiss ion 
(TABC) fo r the purpose of making ~omplaims. The signs are l o be provided by 
the TAHC. 

6. 	 Respondent shall provide to the TABC weekly reports of the occupancy levels of 
the premises during business hours renecr ing occupancy at hourly intenals. The 
reports shall he on u form to be promulgated by the Administrator of the TABC or 
his designated representative. They shull be sworn und verified . The repons shull 
be delivered to the[! Paso TAHC office. 

1 PctitiOilcr'S F\hibl! No. 2, A!.!rccJ Ord~r ex-:cut~d Jun" 2. 20 l 0. 

! 1'.:,.. Civ. Prac. & R~m . Cotl.::·~ 125.00 I itntl Cod.:-§ lt•t.70(a ) 
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Tht! abo\:: c=numeraled conditions became efTcclivc in October 2011 and :ir~ permanently 

imposed 01: Respond~nrs permit. ln regard lo the remaining unresoh'cd contlition s<Xking to 

mandat~ Respontlent 10 close at midnight. the /\LJ found a lack or urg~ncy mtd in::;ufficient 

t:viJ~nCt> showing a reasonab le likelihood that a common nui sanc~ ex.i~ted on tne premis~:s that 

wliuld b~ abated by early cl\)SW'<!: and ~uch request "vas not gruuied . .1 

The hearing on the mcrl ls w3s continued numerous rimes d ue to discovery deadline 

issues. On August I. 20 : 2, the hearing convcncd before AU Vcronica S. Najera. at the Sta(c 

Otlice or Adminislrmiv~ Hearings (SOAH). E1 Paso regional office. Peti1ioncr was represented 

by Staff counsel David T. Dum:an. Respond!!nt was r~prescmcd by Troy C. Brown. atturn~y . 

Th~ r~c ord clo:;ed on Scrtembc-r 7, 2012, :dcr receipt of the tran:;cript and written closing 

arg.um~.:nls. 

II. DISCUSSION 

A. 	 Staff's Allegations and Evidence 

The 3 LM is situated in El Paso County and opt:rates under aicoholk beverage permit 

number N1B577069. which includes a rnixcd oeverag~ pc~rrnit. a beverage cartage pt>1mit. and a 

mixed 	 bevcruge fate hours permit Tht: p~rmi t wo.s issued in May 2005 . ln discussing 

Petitioner's allegation:;, th~ ALJ follows the language and order in which they wcr~ listed in the 

Second Amended Notice of Hearing" 

1. 	 The aggravated breach of the peaccs was nor beyond th~ <:ontro1 of 
Respondem or Rt:sponJem·s agt:nt, servant. or employee, and resulted 
from Respondem· s impmpcr s~.;per:ision of persons permined to be on lht! 
licensed premis~s or premises under Respondent's control. u 

J .)·<!~ Order M~nwriali.zt ng Agreed Additional Cond it ions. on Permit and Denying Condition for Early Cios·Jre 
Hased orr Con~mon Nuisance. is5ued November 2, 20 II. 
• Notice or Hcar:ng w~ issued on Sept~;mh~r 20, 20 II. Tile First .A. mend~<:! N01icc or lll"dring was Issued on 
(ktob~r 14, 201 i. The Second Amt'nckd Notice of llt":lring was issued on March 2.2. 201 2. ThL' AU incorporates 
th e alh:gm1ons. a s written in the Sccol1d Amendt>d Notic::- or1 I caring w ilhOLI1 any d rang.-s. 

An :J.ggravatcd brl.'uch of lhc pence involves serious hodily injury. death. or a deadly weapon. 16 Tex. Admin . 
Cod.:~ 34.2 . 

<• Code~ 28. f J [Brcuch of Peace} and 1 1 61(b){2) [0:111ccltation or Suspcnsior. of Permit! . 
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On Febmary 7, 2011. a tight occurred inside the Three Legged Mmkey 
fol!O\\ed by fighting in the parking lot of the Three Legged Monkey 
during which Saleel Qaasim c~used tr.e death of Alex Quincey by 
shooting the said Alex Quincey 7 with a shotgu:1. 

2. 	 Respondent failed to promptly rep011 a breach of the peace occurring on 
July 20, 2011:8 

On or about July 20, 2011. a fight [occun·ed] between Krissiann and at 
kast one otber person in the parking lot of the Three Legged Monkey. 

J. 	 R~spondent conducted business in a place or manner that warrants 
cancellation or suspension of its permit based on the general welf3re, 
health. peace, morals and saJ<:ty ot' the people and on the public sense of 
decency: 

On Febmary 7. 2011, Respondent's conduct and violations of the Code 
and prior Orders of the Commission warmnt cancellation. 

4. 	 Respondent violated the 2010 /\greed Order, by failing to "track the 
number of patrons entering and exiting the es:ablishment in exceS' of 
agreed occupancy rat~ of 500" on February 7, 2011 9 

5. 	 Respondent violated the 20 l 0 Agreed Order on September 4 and October 
9. 20 I I. by "allowing patrot:s to enter the named establishment in excess 
of the agreed occupancy rate of 500 persons." !U 

6. 	 Respond em violated the 2010 Agreed Order on february 7. 2011. by 
"allowing ten minors to remain in the establi,hment after 8:00p.m.; 1 The 
listed minors are: Jsaia' Barra7.a, Jorge Gonzalez, /\desuji Dcniyan. Erin 
McGarrachan. Claudia Anchondo, Rachel Teran, Jennl'!le Luke. Tony 
Bakel'. Aimee Ash bridge, and Edgar Copeland. 

/"hi,! victim is iclt•ntif1ed in the polic~ repon as Alex Gabriel Jaime. .)l!e Re~pondent"s Exhibii No. 5:? and 
1\::tilioner''i. E.xhiblt No. j at 117. 
~Cod;:- j6l.7l (a)(J i) rGmt..nds for CaiH:dlarion or Sus.p~'lsion: R=w.il Deakrj and I l.6l{b)(2l} (Caa(..·.:lla!:on N 

Suspension of P0rmit}. 
•l Co11d:tion number one in the 201(1 Agreed Order Sll!tes. "/\pplicam will agree to reduce his oc<..:upaiH.:y raw !i-on-, 
695 Eo 500 persons. fo:· purpose5, of both municipal and TA8C enforcement. Aller 9:00p.m., Applicant willlnve a 
doorpt~r:;on stationed .at the front door IYIIh a cOLHH~t d~vicc:: to tra;;k thi.! number of patrons ~ntcring and ~xiting th~ 
(:Stab fish mcnt, ., 
10 /d. 20! DAgrc~d Order. 
J 
1 l1 Condition number s.ix stales·· Applicant \Viii prohibit minors in the establishment after 8:00 p.rn. 
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Jl[. EVIDENCE 

A. P('titioncr's Oirccf Case 

P~t itioncr called pcrmitl~C Jamtts vtichac: 1\ rmstrong lO lCSti fy. H;.:- said the 

cstabl>shmcnt is a combination restaurant- bar. 12 Then~ arc tivc interior doors which allow 

en trance I•) th~ 3I.M and wh[ch exit to an cm:loscd patio. The patio's muin ~mrar<cc into th..: 

cswblishmcnt is ti·om th~ parking Jo1. 13 Th~ parking lot is .shar~d in common \\'ith o:h~r lcaants 

of the busim~ss strip :md the tcmmls do not haw exclusive usc ofthc p;,uking lot. Mr. Annstrong 

said he: dot>s not hav~ :he authority to prewnt somcont: from parking in front of his csta'olishmcnt 

irthe person is no t going to Ihe 3I .M. 1' 
1 Th~ entrance ..,r th~ 3LM is todcd at 1 :SO a.m. and drink 

sctvtcc. sto ps ~t t1w t runt:. as weII. · " 

On Sup~r Bowl Sunday. February 7. 2011, th~ 3LM was m full oceup<mcy and full 

'"hosting staf1: " 10 Mr. Armstrong rd~rs to the bounc~rs and s~c:urity ~mployi!~S <ls ··host slu!f:' 

The host staff is the inside security component of the establishmcnt. 17 HI! said the fbilowing stall' 

worked on february 7, 20 I I: Ruiz Security servic~s patrolkd the parking lot: two duL\rpc:·sons 

w~rc at !h~ front cnt r:.mc~: on(' Sabak i ~curity person w~s stationed at th~ corrilbr: dght host 

stall were pnsitioncd in zon~s throughout the 3LM. and tlm~c host st.a!T roaml:'d the inte-rior 

prcmises.1
ll R.:;;;pondcnt pays f(u thl:! parking Jot security. but it is contracted through th~ own~r­

!cssor. Patriot Place .1 
\i Prcc<:Jing the fight inside, Mr. t\nnstrong suw s~ven men ·wgctbcr v~ry 

tight'' wit!: hands in the air and simul lancously snw a r:hair thro'Nn in the air. H~ imm~diatdy 

went to th~ area and other host sta ll' rtspondcd ;1s wdl.20 They ti.)rmcd a human wall to separate 

the individuals. Ik i:!S(;ortcJ th~ man who thr~!W the <.:hair ::md anoth~r individual :nit the ~.x i t 

::· l'r. Vul. 3 at :204. 
!.> Tr Vol I at '"7--l9. 
11 Tr . Vol. 2 at 274. 

··' JJ "' 2"].
1" Tr. Vlll. J at 40-41 . 

• - T r. Vo l. 3 ut 191. Volum-= 3 i ~ the tran:.cript from Au!,ltl~l 1. 2012 . 

• ~:~ Tr . V1.1L 2 111 247-49 and lr. Vol. 3 at 299-300. 
1
'' Tr. VCJl 2 nt 24-.J 

~· · lr Vol. J at 98-09 . 
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door to the leH :;ide of the patio.~' The exit led them into the enclosed patio and ~:-v~ntually they 

\vent out into the parking l\lt.2~ Ot her individuals •vcrc removed by host staff. 

I k perceived that once outsi de. the individuals wanted to wntinue 10 fight at '"'nich point 

h~ called the police. He saw a large group on a d irt lot adjacent to the club and he noticed the 

shooter wirh a shotgun ··coming out of" a vchick. a red Durango. v;hi(;h was parked in rhc from 

parking lm. The victim laumed the !ihoot\!r verbally and he was fatally sf\i.)t.:'1 Mr. 1\ mHtrong 

cstim~nes five minutes passed betw~en their exits from the interior of the dub and the sh{)oting.2-i 

There was testimony about an employee named Christopher CabraL who is a witness for 

Petitioner. Mr. Armstrong said Mr. Cabral was ti red after he refused to tak e a polyg ruph test 

after $ J5,000 \\-as missi ng from 1h~: business. 2 ~ Mr . Arrnstrong furt her said he was nor awar~ of 

26the incident on July 20. 2011. unl i I it became an issue with the current casc. 

2. Officer's Testimony 

Offi .:cr Ricardo Rodriguez w as o ne ofmultiple officers who responded lo the h~biUary 7, 

201 1 inc idcut (Uld " contained the sl:enc•· by not permi tting anyon~ to leave. He sf!id that upon 

idcnt iiicatiotl. some indi vidua ls , ..-ere detcm1inc d to oo less than twenty-one years of age . 27 

3. Christopher Cabral's Testimony 

Mr. Cabral worked at the 3LM orl feb r uary 7, 201 1. He said the host staff re spo nded 1o 

chc fight insid~ by '"posilinning oursdves between them.'' He said the parti es stopped lighting 

after they interve ned aud lhc g roups fol lowed each o:her outsidc .2 s He said ' "they ....vere lighting 

in the street directly in fron t or the front patio and it didn't go fo r maybe 15. 20 seconds and one 

of t he guys was hit who ended up being the s hooter. He go t up and \vent to his vehicle which 

~ · fr. Vol. 2 al 252.154. 257. 

1~ 'lr Vol 1 a c 1{)0 and rr. vor. 2 ac :;s:?. 

:~ Tr. Vol. I at 102-1 03. 

.'J I d. <H I 0 I. 

::; ., r. Vol. 3 nt 287-88. 

2<' l'r. Vol. 1 at 10-t 

:- !d ill 11 11. 

~· Tr. Vol. t n! 135 
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\\as lil~rally parked righ t OL'Xi to where they were lighting and pulled out a shotg:.m.''29 H<: 

described lhc po~ition of the shooter and the \'ictim: ''The victim \\3$ across lfv~ sirect yelling 

profanitic~ to the shooter:· I k dcs~:ri bcd a driveway in the parking lot as <t street and said the 

sh<xHcr ar.li vi~tim Y\~rc sta nding acrO!>:s from each other on the drivc\.ray. :10 

He said Petitioner [Old him to chttngc the occupancy logs to ref1ecl a lower numbcr31 and 

to rccrcalc the occupam:y logs for the time-tramc requested by Petifioncr aft:::r the murder 

hecau:;c some dates were missing. :n He confirmed he was tired for drinking on the job and he 

was accusr.d ofthe!t:
1 
• 
1 Mr. Cabral did not bavl! any knowledge of the July 20, 201 J !ncidenLJ:t 

-1. Krisiann Danielle Rhera's Testimon) 

:\1s. Rivera testified she \\Cnt on a limousine ride v.ith lifkcn indiYiduals on July 20, 

201 1. She only knew Gilhcrt Jorgensen. the person who invited her. They all me: at the 3LM. 

She left her \·chick at the strip parking lot \vherc the 3L\11 is t ocat~d:'~ The limousin~ Jd't the 

31.\1 around midnight and proceeded 10 other bars.'16 Th~y were dropped off at the parking lot at 

2:30 a.m. to pick up their vchidcs:'' They only w~nt back to th~ JLM an.:a to g.ct their 

vchidcs. 3li The bar wa:; closed \\hen she returned to the parking lot.·"' She had a drink thro\\ nat 

h<.!r inside the !imousin~:J0 and wa$ assaulted upon exi ting .·" She could not identify the 

individuals who assa llhcd her. but believed the \\Om~n who had been part of th~ limow3inc party 
4\\ere }L\-1 cmptoycc.s. :! She did not kno\\' if any 3LM employee:; \\ itncss<..'<l her aS$auit. ; 3 

5. Ken~ in Campos' Tt•stimony 

' ') !d a t I J 5· 36. 

;v !d. I lll 136. 

'' Tr. Vol. 2m 46. 

'~ ld. al 56-58, 66. 

" Tr. Vol. l at 143; rr. Vo. 3 at 47. 

•• 
4 Tr. Vol. r ut 137. 

::. ld. 

·"<• Tr. Vol. l t;l 161. 

~' ld. 

;~ id Ill 164. J68. 17!. 

19 

/d. at 177. 

~· !d a t !6&. 

~ · ld at 161 -64 

v /d. at 163-65. i67. 171 . 

H Jd al J6). 
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Mr. Campos was the limousine drive; on July 20, 2011. H~ picked up the client, Mr. 

!Jorgensen. a: the Camino Real llotd. procccdcd to nnother hotel. then to the 3LM to pick up 

lmorc individuals. lle drove them to the Cincinnati bar district nnd clc>scd down the bars44 

ITherc were t\\Cnty-two passengers.<' As he was driving. he saw ;1 female passenger throw a 

I.ghlss toward Ms. Rivera·" lie said the passengers were outofcontrol''yelling and cussin,:.'· <tnd 

!they were combative and belligerent. They were imo~ic;tted'" Mr. Jorgensen asked him not to 

!call the police." Wh<:n the parties were exiting the limousine. l1e saw a female punch Ms. Rivera 

lin the !Jcc-"9 He said there were people in tb.e parking lot. inducting bouncers from the 3l.M, but 

Ina o:Je helped. 50 Specifically. he asked ··Could you help me control this situation?" and they 

I d d . ' I . .• h . 1 d . ..s H j' d I ,. . .I h
(esp~n c ~-11\\..asn !11c:~IJg tlogetwvo.vc_ m. ·. ec~n.Irme t1..:: lmousin~-~eH~rneut~t e 

park1ng lot at 2:30 a.m Mr. Campos sa1d 1t was Ius dec:s10n to drop them ott m lront or the 
I .]

13!.\1 as part of the door-to-door sen· ice.'· 

6. Captain Harold Nanos' TcMimony 

TAlK agent Ltptain Nanos interviewed Mr. Armstrong and llled a statement on the 

'inten icw. 5' In summation of his testimony, he testified about the parties exiting into tf.e same 

lun;:a and he ..believed it could have been handled bettcr."55 Captain Nanos agreed that it was 

I "I h . j /. h' I . ··"· rcasonav e ro st:paratc t c parties an( to ··r-:eep an eye on t I!l£~ to prevent an csca atwn. ­

7. Lieutenant Salvador Moralez' Tcstimon~ 

Ti\lK agent Lieutenant \1oralez spoke about what a pe:mittcc should do to maintain 

j~~ /d at 181, 193 
' 

5 hi at lSI 
' 
0 ld at l82-83. 

r IJ al I89. 
111 ld ar l8-L 
(~/datl85. 
i)Cl /d ,}( l8(), 

-:- 1 Id dt l96. 
" /d. <II I 89. 
Y'- /d at 193, : 95-96_ 
'I P~Iiuonc:-':; 1".\hibir No. 12. 
~~ Tr. VoL:: i:lt 49, 56. 
{(,!d. M48. 
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peace at a hm·: first. look fo r signs or aggression. Then "jf it doesn' t look d:mgerolls, <'ppro<H.:h 

perhaps unti m~;ybc see what's going vn and then intervene:·'? If n iighr br.:~ks out, r.ermittee 

:;hould "keep peoplt> from gening hurt"' and call the polic.:c.~8 lie repeated the par:ies needed to 

be separmed. and qualified it \\ irh ..ifyou can:· ~9 lJpon being asked about senJ ing borh purties 

()Utside. he sai d ··1 think the problem with that is th<H if you send them both outside you just 

mo ve 1he situaLion outside. I bdicve that trying to scparat: them \-\Oufd be the best option i f 

th<:1t's availablc ."60 H~ smtcd: t!Je pan ies ·were not separated: the parties should noc have be~n 

wk<:n outside to ge the r:01 t he inc iJl'n l was not hand led properly: t 
2 the swff never intcrvened:6

.\ 

the s::>me individuals involved inside were invoh·ed in the s hooting :M the swiT did not 

approach;6 
' nnd tht! sraff did not prc:vem rhe escahnion (•(• lieutenant Moralez acknowledged :he 

difficulty in detect[ng sign~ of aggression under the cr:Yironment or a bar bc-causc o f the crowd 

clcmcnL(J: lie said ··it' s very diftkult to hand le t hose kinds of th ings," referring w the fi!:!-hl 

inside t ~tc JUvLN; 

B. Respondent's Direct cast! 

l. Expert Testimony of Alvino Hernandez 

Respondent provided the testimony or ;\lvino Hernandez. College Adjum:t Government 

lnslrudor.l'.>9 who v-as qualified as an expert In general law c nfo rcemcn1 pradice and procedure 

and in security ~1ssessmcnt praclice and procedure. w He testified he \isited the 3J.:V1 twice71 <~nd 

descr ibed in detai l the club's set-up. lie concluded it was clean, \'veil-lit. ·well-staffe d, well· 

~1 Tr. VoL 2 at 77. 
'" J,j ,,, ld 

(•• Tr. VuL 2<n 78. 


" 
1 Jd al &0. 


61 !d >~l 78 !ines 22-~5 ; a t 79, lillC~ 1-2. 

~-; Tr Vol . 2 <!I 79. 

"~ IJ. 

(·~ hi 

, •. Jd 

.:.: rr. VoL 2 at 76. 

" 

8 Jd m 4 8. 

'"' Rc~pond~11 t ' s Exh tbit \lo. 5. Rasum~. 

,,. fr. VoL I <ll 62-72. 
? I 
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mani:lgcd, and compurtmcnta!i%~d into dillcrcnt areas. The areas include a gaming-room, a dance 

lloor "' ith :1 music plat fbrm. bnrs wit h large screen tclcvi~ions, and hnoths and tnblcs 

lhroughout.i~ Based on his review of the police rcpor:s. investigative Illes. and interviews, he 

made several conclusions. First. he concluded the level of stalling was appropriate based on the 

numbers on fc[lruary 7, 20 I I. The 3Uv1 had til!ccn mak indiv iduals assigned to 1,vork the !loor 

in a combination or security type work as well as facilitating the scrving stan: which '<\as a 

dirthcnl group of males and kmalcs. n They were trained in customer service and their job is to 

keep nisks clear. check bathrooms. assist the service stall check the doors, tnke stationary and 

roving positiun:s. p~rfunn roving security, look for signs or arguments, and diffuse issucs.'J !n 

addition. the permitec acti \'ely worked th~ fioor. The occupancy '>V<1S 45 5. 75 It was a ratio of 

just under thirty patrons per host staff This ratio excludes the scr' icc statT and the pcrmittee.76 

Second. the act or inr~rvening. and separating the parries inside to protect the other 

patrons was reasonable.1"' 

Third, the host staff acted timely b.ased on ~b~ time line in the i11vestigati\e fi les. He 

detailed the !nitiul fight inside began at 1:05 a .m., and ') i x minu!cs later. at 1:1 1 a.m.. the first cnll 

to the police was made. ln between the lighr and theca lL the hos£ sta ll' separated the parties and 

esconed them out. The ti rst cal l indicated lhcrc- was a fight in rhc parking lot. A secum! ca.il was 

. 1· l I- . l . h 7~ JTI::J(Ie to lite po teem : J a.m.. reportmg 11ere was a mar. ·wn a gun. 

Four!h, he sa id there is no COilscnsus in the reports regarding how the patror~:5 c'\itcd the 

3LM. Mr. Hernandez said the reports in evidence offer conflicting into rmatinn regarding how 

the patrons i :1 volvcd in the fighl inside 1,.\·ere r.:movr:d. One report indicates one· g_roup v.-·cm out 

the door ncar !he DJ's booth and the- sccnnd group out the front door. Another rt'port indicates 

all eig.ht individuals ex itcd the front door.79 

' l Jd ,,t 74·76. 
'·' Tr. Vol. 3 a1 l 91. 
'• Tr.Vo1.2at \95. 
'> Tr Vol. I at 88 
~. /d. 
~: lr. VlJ i . 2m l 74. lines ; 3· 1-1. 
'• Tr. VoL I m 90-9 l. 
,_, ld :n '> l-92. 
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filth. Mr. Hernandez concluded that it was appropriate to take all indi>iduab out to the 

parking lot to remove them quickly for the oafety of the other patrons. so I!e said there \\Cre a lot 

of people that could have been injured if the situmion had cocalatcd inside. 

Sixth. Mr. llcrnandcz further opined that lhe murder on february 7. 2011. cor!ld not have 

hecn prevented gi\'en the quick sequence oC events: 

from the time the shooter "ent to his vehicle. reached in the vehicle. got the 
shotgun out. the sequence of events appear to have happened in a very. wry short 
period of time. So as far as being able to prevent it, it does not appear that the 
situation could have been prevented." 

Jle also spoke about the lack of prcdictabilitv associated >Vith the crime of murder. Jk said: 

Murders are regarded as a situation 11 here there's passioa. r:r<.>quently they are 
instantaneorts. spur of the moment. so far as their preventability goes. It"s one of 
ti10se situations 11 here lm1· en fi1rcement. 11 l1i le it would be ni<.:e if 11 e could 
prevent them. it would be very um~:alistic given the t<:ndency of lhem to occur 
very quickly. again. their unpredictability.~' 

2. Agent Mario Ianni 

Although Agent Ianni was the agent in charge of the investigation tor the current case. he 

was not called to testif)r nor \\US his report olfcrcd by Petitioner. Respondent elicited Agent 

latmi"s testimony. Agent Ianni \\aS not qualilied as an expert.!.\ lie also provided his own 

conclusio~s. F:rst. he said the JL'vl did not have sdticicnt staff on february 7, 2911, 84 Second. 

the light inside 11"s not broken up because ""they 1vere shoving everybody outside.""' Third. 

Respondent took no dfort to separate the parties. !b lie opined '"they should have kept one of the 

groups inside the bar and pushed another group outside."" He also stated: 

~u /d nt 9 l. 
111 Tr Vol.:?: ar 174. 

,;_:> !d Cit 173. 

~-~ T.-. VoL 3 at JJl . 

.H Tr. VoL 3 m 150-." l. 

8

" !d. at l5J. 
M• !d m !72. 
~~ !d at 15<--l. 
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In my opinion they wailed too long_ to take action to either call the police or to 
step in to prcvcm the incident to cscalutc to a physical chair-throwing light, and 
then putting cwrybodv outside to where a death resulted, that is the issue with our 
. . . s~
Invesligatton. 

He testilied the reports in evidence do not indicate Re-spondent noticed signs of 

aggression li"om the individuals inside the 3L\1 89 lie did not agree that the witness statement 

from Richard Gra) indicates Rc>pondent noticed signs of aggression and intcrvencd 90 He said 

witness Jacob Lorcnsy was not involved in the fight inside. ahhough there arc discrepancies 

between the statement he gnve to the police and the statement he gave to Agent bnni 9 
' When 

asked if there was evidence the 3L'v1 employees intervened to break up the fight in Mr. 

Lorcnsy's statement. he said "no_ .. n With regard to Anthony Biodgctt'> statement to the police. 

which states ·'they broke it up." Agent Ianni said he had no idea who "they" were.''-' 

IV. A:"'ALYSIS 

The law requires the burden be met witn regard to each and every clement of the ailcgcd 

statutory or regulatory violation by the applicable standard of proof~ which is the prcpandcrancc 

uf the evidence standard. This case was not tried by consent. and the AU cannot expand the 

allegations beyond what was spcciticaliy plead in the ScCOCld Amended Notice ofH·caring. 

A. The Fights ond the Shooting 

The fo'iowing facts arc not controverted: a light occurred imide the 3LM on february 7. 

:-t!t !d. at 15:5-59. 
x·t Tr. Vol. 3 at 133. 
'Jtl JJ AI 134-35. 
·~~ ld a1 1 36-·13. Resp:mdent's Exhibtt >-Jo. 31. witness sr.atement ll"om Jacob Lnrt::-~sy givt'tl to Agt.":li ianni. 
•)_ Tr. VoL 3 a! 144. 

Q. Turn 1o the: :;.:-~.:ond pag~ of 1our ->tau:m~nt. Responden!'s F-'nibit 31, h\: says '"J tht:11 s:!w· twn ho:mcet·'> 

try lo hrcah ur the tight and tht:n I smv 1he two bmmcer~ telling everyone to get out." 

A Yes. 

Q. Thr.::re·s r.::videncc isn't there. ].I.M r.::~nploy·ees tried tn breah. up lhr.::se gmup<: of fighting individuals. and 
get tb::m oul of tile bu:Jding. Correct? 
A. J disagrel' with the breaking part, 

'j' rr Vn!. 3 ;_:t l-.l7-48. 
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201 J: li~hting abo ol!currd in front or tllc mair. cmmncc in the parking lot; and Alex Quinccy 

\Y<ts shOl tu ~ic~tlh by Sakcl Qaasim in the parking lo t. Petitioner's entire ;.trgum~nt on the 

allegatio n tha: the murder ,.., as not beyond the control of Rcspordcnt nnd thu1 it resulted from 

Respondent' s improper supcrvisi(.lll of the pcrgon~ pcrmillcd to be on the licensed prl!miscs. or 

premises under Respondent'~ conin)l. ccm~rs on the assertion that Respondent should n<Jt h\1\..:: 

escorted the fighting parties outsid~. ~md lllat hy doing so, Rc~pouJcut caused the aggravated 

breach ofthc peace. 

A rc' icw nt' the C\idcncc rc,·cals that t h e nar mt i vc in the po lice reports focused on the 

criminal asp~Cl of the murder. and not on hO\\ RcsponJent handled the fight inside or hov> he 

removed )'atrons ro rhc outside.9.~ This is nol tf:e crimind prosec ution: the elements of the 

applicable nile m~ ..bl!yond the Respondent" s control " and ..improper supervision." The polit:c 

reports contain \\itness statemt>nts. some of' which \.vcrc discuss~u at hearing us pari ot 

Respondent\ c.:~sc. Once review~d in detail. they <.Jffcr H seccn'.i-hand rcpo11 of what the 

witnesses s<l\-v. :~nd shed some light on Resrondent ' s actions. ,\ summation of the r~levant 

sec tions ()fthcir tcstirr.Qny is as foiiO\o\·s: 

• 	 Witness ,Juan Aldana S<tid tht Jight happened bct>veen twn groups inside !he har <lnd 
said the ' ·bou nccr.- kicked ou1 rhc guys." IJ 

5 

• 	 Witne-ss Ronnie Martinez saw the s hooter get hit in tht= focc inside the bar and sa\'1-' him 
get hit outside as wcll."'0 

• 	 Witn~ss Luis Flor·cs was pnrt of the door sluff when he sa\\ a fighr in the parking lot 
between two gro ups o f m.:tles. He said !he fight stopped and then the shooter ween to hb 
car for the gun. 97 

• 	 \Vitness Rudy Arana is cmplnycd by Suba ki Security ~Uid vms "urki11g security in the 
park ing lot on Febru~u·y 7. 20 II. He ass isted the bouncers with the tight ins ide and 
escorted a ma le (nwlc 1) involved in the fight outside. He said that once outside, :motht:r 
male (male 2) bcg.-.r: "talking shit lO male I" •1nd then they stopped hai..i:->sing l.!~tc~t other. 
Then a third guy (male 3) punched mnlc l and a fight began. Then things c•ilmcd do'm 
again. lie s:n:v male I and male 2 walk 10 the Dmango ,.·chicle. Male 2 pu lied om a 

.,. P\'lition..-r · ~ fx hihil ~o. 7 . [. Pasu P~1 lic~ inves1iga 1iw r..:porc. 
•>! Pctiti,,m'r' ~ Ex hihil ~o. 7 at:;. 
'·"' Pct!t ion,;or's E\:hibit ~o. 7 at 8 . 
. ,. Po:tit i\mcr·s C;~.hibil No. 7 at ~2. 
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shotgun and wai,,cd it in the air while a fourth guy ( male 4/v ictirn) talked ··sh it" to them. 
Male 2 then shot the victim.';s 

• 	 Witness .Jason Dontcl Chandler wen t to the dub with the shooter and another 
indi v iduaL The s ho oh:r n rgued with someone inside the bar. but it \\'as separate !'rom the 
tigh t be twe en the two groups. Once ours idc, om: of Respondent' s stair hci ped him by 
rem oving two individu<ds that were 0 11 him ti ghting.'19 

• 	 Witness Maurice W. Robinson was the other individual that w·ent to the club with the 
sho oter . llc also mentioned the cwo g rotlp::; insi J~ the bar tighting. He wns hi t on the 
face . l k said "security got over then: a nd pu lled us apart ... wv 

• 	 Witness Anthony Michael Blodgett told the police that he was not involved in the tigh t 
ins ide b ut he sa w the bo uncers break. up rhc tight. He said he was not th rO \-\n out. Once 
outside, his ti-icnd was pun~;hcd and the 3L\1 staff ·'broke it up.'"10 1 The Al.J notes the 
stalcn: cnt g iven to A gent l:.tnni contrad icts the staten~cnt to the police . \1r. B lodgett says 
be did no t sec anyone from the JJ.M intervcne . 102 lk furrher states the JL\1 staff were 
s l~nd i ng outside bu r '"he did nof sec them do anything ro break up the tighrs_ lll> The A U 
further notes the TI\BC' smtcment contains wording rega rding sec urity lailurcs by 
Responde nt th:.1t were no t in che police statement. The ;\LJ do~s not 1ind rhis w·itncss 
credi ble. 

• 	 Witness Mark T. Hillups in itially told po lice he was the v ktim·s brother. I k said his 
brother was assa ul red ins ide and oursidc the bar. Doth times . the boun(;l.!rs i ntCfvcucd . 

11 14l k said a bo un ce r sroppcd h im nnd told him to lc~vc the area bdorc lhc shooting. 

• 	 Witness lsela Higardea saw the vic tim lighti ng inside the bar and co nfirmed th<: victim 
and her boy friend Y1r. Billups wen: removed f'rom the c.:! ~«b by the bouncers. 10~ 

• 	 Witness Felipe Esculaotc was working the door area and was oU(sidc \vhr;n bl.! wa~ told 
abo:Jt a iigbt inside. I {c ran inside and grabbed two individual s and escorted them to the 
Ji·ont door. Other patrons involved ''·ere t:scortcd out through the sid-e door. Tho: males 

6h(.: escorted o ut ran to the middle of the parking lot area and he called 91 I at that poin t.w

• 	 Witness .Jncob Lurcnsl to ld the po lice he \vent to the dub w i th \1 r. Blodgdt. I !e tolu 
the poiicc they wen.~ approached inside by three r.talcs asking them i f they had a problem. 
i\n indi v idual named Crenshaw approac hed a nd ljsl<.cd ··b there a p roblem ?" So th ey 
've re able to walk .1way while C renshaw remained speaking with the {hree indi viduals . 

·)~ Petitioner's E.-.;hib i! No. 7 m 28. 
~~ Peti Lion¢r' s f:\.!iib it Nu. 7 ill 32. 

''"' P~( ition~r's E~h i bi t No. 7 at J.: . 

: ~• P~ t :none/ ;; Ex!tih il No. 7 a l 36-~7 

'0~ Rcsoonden 1'!> L'l:h ibit No. 32 a l l. Mr. BlodQcU '$ starenwnt to J\g ('nt lann i. 

1 11 ~ 	 Res;,und en( s r~!l ibit No. 31 .at 2. ­
"'~ l'ciii ioner ·s f.x hib n l\:o . 7 a t 4.3 -4<-1. 
••·) P~t :lloner':-. 1-:~; hib 'tt No. 7 at ..!6. 
: .~. 	 P.:-1 :11on~r·s [-.;h iblt No. 7 <It 4 &. 
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Thl.!n :1 fig ht broke our lie saw three botmct:rs break off th~ tight 11
' 
7 ! lis statt.:mcnt to 

Agent Ianni states the figh t b stcJ two-to-three mimllcs and he 5UW t.,.~·Q bounc~:rs break 
up th\.' l t- ght. 108 

• 	 Witness Richard Gnl~' S<tid he \V::t~ surrounded by ~ome gLJys inside th~· bar wanting to 
tight. at which time. the club owm:r appro<JChcd him and tried to calm him down. A fight 
occurred inside •vhich J id not last long. Ill: said tht.: participants wen: separated and his 

·.1 	 1()-Jg.rO\Ip went ouiSt'-lC. 

• 	 Witness s~tmmie Tnwis said lw was part of a group thut was invo lved in the ir.sidc fight, 
but he did not fight. I k snit! the bou ncer3 ··b roke tit<: tight up.·· !lis gro up went outsidl' 
first bccaust~ they were removed by the bounct~ rs. The seco nd group followl..'d . Wh.:r the 
bouncer~ notic~d a patron had a g un they attcmptl!J lO gel eve ryone back inside lhc 
club. 11:> 

• 	 Witness Liset Domin~ucs staled to police the bouncers brok.e rhe figh t up i nsi d~ and 
escorted evcryon~ out 1 1 

Contrc ry to Pcti tion~r·s assertion, the witness star..:ments ~II indicatl! :he host sta ff 

interwn~.-d to break up the fight inside. To cone] ude oth.;:rwis~ wou:d b" to ignor~ th.: ~vid~nce. 

T he indiv (duals figh ting wen~ physicolly sepamh:tl from c<.~ch other and escorted oi.lt. Thc: rc is 

al so evide nce :\1r. A rmst rong was awar~ of the :~ggrcssion and i11rer veoed be(ore the physical 

fight. Furth~·nnore, th~ ev idt:ncc also indicates th~ host staff inh.:rvcnt!d to break up thl! fight 

ontsidt> the main entrance. The accounts in the wiln c.ss ~ l atements and tlu.: acco unts given by 

witnesses af bearing concur regarding host :;;ta O' intcrwmion. Mr. Armstrong's sta tement to lh.: 

po l icc is consistent with his h:st imony al hearing . 112 It would b~ unn.:asona.bk based on thJ;! 

::~bov~ statemt>nts Jnd the test imony at hearing to condude 3LM sta ff d id not imerwne, or tool-. 

no 	dlot:. to sc parale th.: part ies. or break up lhe tights. It is ckar by a prcpundcrancl:! of the 

evidt>ncc they did . 

lhc testimony abo reveals th~ light inside. the brawl 0c1tsid~. and the siNot!ng W\.'rc not a 

continuous '-'\'cnL but -.cparatc inci dents . First . the witn.:-s~cs p~rccived the fights us Ji ftercnt 

evcn!s beca tisc ~nch fight wa~ s topped by the host stat[ and MQthcr began at ar.oth~r location 

' "~ P...·li( forwr's Exhibit N IJ. 7 ot 5 !. 

'"" Rc~p(>ndi.'fl!'; b;hil:il :--lo. 3 I. witness Mr. Lor ens• 's ~l<~h:nwnt ro /\~rent lann i. 

""'p.('Jtll()lll.!l'1S .''' .XIllt>Jl ''-'N 7 at )-.,.. . ~ 0 . 

' ' ' Pclil ioncr 's [-< hihit :--lo. 7tll 57-58. 

n ' Pctihon~r"s txl 1ihit :--Jo. 7 :11 ~ . 

; · ~ Pc1ilion~r ' s t:-.hioit :-Jo. 7 at24. E: Pa~o Po lin' investigative rcp011. 
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and \\ith o1hcr h .i ividuals. SCC(IIld. tlw \:X pen wi uH:s:; ' o n :! odcd there were tfm:r..· separate 

cvc:ms: the light insilk. lhc light by lhc fron~ door. and th<-' shooting in the park ing :ot. ~ u The 

ALl (lgl"l!I.'S 1.\.· ith the expert witness that th~rc was a break in thi.! scqm.·nc~ of e\·enrs. The 

shooting it1cid1.!'nt \ Vas a nt:w $Ct of L'in,;t,.Jmsturlces given tiK' shooter had th'-· time !(l go to his 

\·chicl:.: with :wo frien ds. n.·tril.!vc a weapon. anJ confront thl.! victim on th~ tlrivc-wa). ; 1 ~ Th: AU 

furthc:- agrees with the expert \-\ itncss that it wns n.\lsonablc to assume the shooter was going tu 

•he vt·hick :o tkpart. thereby indkating a d~-cscalarion of the aggression. 1i ' spec ifica! ly. bc<.:au:;c 

the: \'t<.:till1 \.l,o[ls situated across tlw parking lot in th:: dri vcway area a~ Ju: t:hallcng~:u the shoott·r. 

There wos also a group () f individttab in\·1,.Jin~d that had been dcnii.?d cntram:c to the dub f<x a 

Jres.s code violation and it appears they WL' rc involvt'd i11 th'" brawl outside. 116 Thus. it is unclca~ 

who exactly was invoked in t he ditfert'nl nhacations: the e\·idcnce is too contradictory Ill make 

this <l etennination. It cannot be 'oncluJed the sam~ individuals were involved i ns L d~ and out. 

The testimony als() establishes the individuals were ~sconed out of the im~rior premises 

through di f'icn.:utlh.Jur~ inlo the patio und out to the parki ng lot. There is only one exit out to the 

parking lot and everyone \Vent out tbm exit frotn rhc patio. Pctitiom:r alkgcJ thi:> \\a; 

inappropriate. but did not olkr a \'iablc alternati •.-c. Agent [anni said one group :;houJJ havl! 

remained inside. In fact. Lieutenant ~1oralez said ·'r hat if{.llle gmur \Yen: to rcmair: insitle with 

orhcr patron:; that would caLLsc an cmircly di tlcrem issuc.''117 The AU agrees with the expert 

testimo ny t:uH it >.\'as ~ppropriate to remove all tile individuals from the inside premises to protect 

rhc other patrons in the establishment. 11 An e~calation of the fightin g insid.: posed a g1·ca1 risklj 

ltl those insiJe. Everyone agreed that the parlit-s neeJed W be separated. and under normal 

situations. two fighters could be csconed out separately, but !he February 7. 201 t fight was not a 

nonna l situation in rhat it involved groups. not two indi\iduals. 

E-.:pl.'rt testimony addn:s.sl'd the spontonciry anJ unpredictability of the shooring. \1r. 

I lcrnandcz. suid ··the largl: majority <.)f homicide::; occur b;::~scd on an i nstan~:c ofpassion. under th:.! 

1 
" Tr. Vol. 3 at 203 

'·' /d. at 199·200. 

: 1.• Jrl at 200. 

II :. /tl. nt 10l . Sc•c· ubo gcspond~.:nt' ~ [,..hibit ~.). 5:1.t! ·l.
... 
· Tr. Vol 2 at II I. lln~.:s 7· 14. 

1 ' ~ Tr. Vol. I a \ 9i:md Tr. Vol. J :u 1()6-97. 
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influence of intoxica:ion. and at a moment whl.!n S\lmcbody is cxtn.'mdy ang~r~·d." 1 1 9 Till? 

hosling stntf nnd thl.! Subaki s~cmily guard inside the club do not ca rry g uns bL'Causc th~y me no! 

c~ni!lcd pl:acc oftic~rs. 1211 Both Petitioner's and Respond~nr·s v..itn~sscs testified about the 

discretion Respond~nt hnd 10 interw ne based on the stcurity risk J..""-lsed. 121 Given these tacrs. 

prec isely how was Respondent 10 control the individual who ,.,.em to his car to retrieve his gun° 

Based en the facts in evidence. it is unreasonable to propose Respondent could have controlled 

the shooting, pred icted it, or prevl!ntcd it. The cwnls occurred v~ry fas t. m 

Based on the rekvam and probative f.'lcts in evidence. the AU conch.td.;s Staff faikd to 

prove tht' murder \YUS not beyond (h~ control of Rcspond~m and th~u it resulted from 

R~spondent's impmp~r sup~rvision of the persons permitted to be! on the licensed premises, or 

premises unckr R~sponc.knt · s control. 

B. Tbc .Jul~· 20, 2011 lnddent 

'l11c failurC' to promptly rqJort a brc3ch or the pe-ace allegation is based on an <~ssault that 

allegedly oc,mrcd on July 20, 2011. in lhc parking lot in front or the 3LM. The ofticcr who 

responded to the call nol~d thnt Ms. RiYcra was cxtrcm d y intox icated and that upon detaining 

the other fcmJk passengers to investigate t he assault, Ms. Rivera stated "N,) it wasn't any of 

these ugly bitclK·s:·m /\t hcarint;, \\- hen asked whctht.!r <lll)'body from the 3LM knew she was 

being assaulted, she said "( don't want to assume anything." 12 . 
1 M:~. Rivero believed the wumcn 

involvcJ in the as~wlt \.\·~re 31.M employees, but she tcs.ti ficd she coul<.l not identif)' lhcm, and 
! '><they wen: not \\Wking on July 20. ~011. - · 

It is dear fro:n lhc testimony the July 20, 2011 incident happc>ncd after the ~stab!ishm~:n! 

\Vas closed. The limousine dri ver said there \\ere still people in the purking Jot, including 

bmtnccrs from 1hc club, but the n.:cord hns no idemi(ving infonnation of the pt>rsons in the 

,,., Tr. Vul.3ot 198-<19. Sl'eC:IsoTr Voi.~;U 173. 
·-~· ld at 302. 
r?r Jd :11 I 06. 

r :~ Pctitivner's Exhibit No. 7 :u :22. 3-i 

.: • P.:titiou~r·s Exh ib it No 8 ;.lt3: Tr. Vol. I at t75. 

111 Tr. Vol . I at i 77 

~~~ id r~r l7R. 
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parking lot at 2 :30a.m. ·n1c relevant factor is that ~he club wa ..;; clo sed. T he driver dropp~.!d them 

otT at that spot a:; part uf tht' sc1' icc. T he breach of the peace d id not bdong 1o Respondent. He 

could not possi bly be r~sponsibk l(lr act s committed after closure in a purking lot th i! t is not 

cxclush c to his patrons. T ht' AU docs not fmd a vio lation. 

C. 2010 Agreed Order Allcgfd Violations 

1. Alleged F~tilur~ to Traek P<Urons 

Petil ioncr alleged Respondent tailed to ··track tht: number of patrons entering ami exiting 

the e:;tab!ishmcnt in cxc~ss of agreed occupancy rate of 500" on .February 7, 20 l J. in \'io lmion o r 

<m Agred Order. 12 
' ' What is the basis for tht> assertion that Responde nt did not track the patrons 

on f ebruary 7, 201 1? Pet itioner d id no t flddress this allegation at hearing. Mr. Anmtrong 

tcstllied two staffers were nt the front entrance. The evid~nce establishes Mr. Es~ulnntc -was u 

doorpcrson that nig ht.. w as well as Luis Flo~cs. 12~ . They both sai d they were working the front 

door, which reaso nably means they were controlling the cntruncc of pmrons inw th~ 

establishment. It is in ~vidence that there \H're 455 pat ronS that nig ht wh ich i mplic<~tcs !hat they 

were in l~c t trncking th~ patrons. 129 \t1orc spl'cificaily, Petitioner's incidenl report states: 

.~\gent Harold Nanos intcnicwcd and tuol.: u sworn statement from 
\1anitger/ Esculante. Esculante slated he was working the fron t dnor becau se they 

antici pated u larger crowd than normal. Escalante stated this e\'cning using a 
hand counter; 1hey wl!re m full capaci 1y or 455 persons 1cmphusi:. added f. 11 e 

StaJT said th:y do not have any evidence th,~ club was over occ upancy on F:::>bruary 7, 20 I !.111 

This :Jl lcga tion h::1s nut bc~:n proven. 

I )<> Cond i1 io11 nurnb~·r nne :n d r\! ~0 10 1\grc~d Orde r scares ..App ticanl \\ ill agrl!..: to r<:duc~ his occupancy rat~ from 
695 to 500 pcr!>ons ror purposes of both municipal ;u:d TA !K enforccm.:m . ;\Iter 9;00 p.m., i\pplkam wiH hlh .:-a 
tloorp.:rson slatiom·d allhe front door \\ ith a coun ter Lh:vicc 10 track the aumbcr of pawons. ~'fllt:ring and -:xiting th~· 
~·~t ablis: m1cnt. " 

•:' Tr. Vol. 3 a1 77. St'l! also P~ t irioncr's Exhibit :'\o. 7 at 4S. and !{cspollde nl's Exhibit !'o. 52, i11cid~m report 
\Hi lfcn bv A!!:L'Ill Ianni. 

l!o P..:t i1i~n.:;'s Fxhibit ~o. 7 al 22. 

:.'' fr. Vol. I at 88. 

''" lk~;1t1ndcnr s Exhibit No 52. 

1:' . ol.~ i 16. 
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2. Occupancy Allcg~•tions 

Pditiom:r fi.u1h!!r alkgcd Rcspond~nt ·'n llov-..:d pntrons ro ~mer th~ named ~:::-.t<tblishm~nt 

in extcss of the ogrc!:d occupan<.·y rate of 500 pl.'rsons.. o n St>picmb..:-r 4 and O ctober 9. 2011. in 

Yiolation of an Agre..:d On.f~r:· Th~ o<:cupaney log lor Scp!cmb~r 4. 20 II , indic<.~h:s thc­

occup,mcy rate went beyond 500 beginning nl 11:00 p.m. U y 1: 00 •1.m .• thl! oc.::upancy was 791 

patrons inside the I..!Stabl i shment. 13~ Thus. the AU finds ont' vio lation on Scptcmb.:-r 4, 20 I I. 

Wilh regard :o the Ocrobcr 9. 20 II alkga1ion. Captain Nanos tcsli liL'<.1 tha: h~o' did not 

ha\·~ an occu Jxmcy Jog fo:- Oclobcr 9. 201 J. DL'c:msc t hc l~!St seizur~.' oflogs from rbc club '>I. <Js on 

St:pll:mber 15, 20 f}. \"'hic h WU.'i obviou;;ly b~..·fur~· the dut ...· or Ocwl:x.·r 9, 20l l.l.l3 The owr­

OC<: upancy u!kgr:.tion for Ocwbcr 9, 201 1 \V:lS \\·ilhdra"vvn by Starr 1 ~ 1 Staff indicnt~d it would 

supplement the record . hut it did not. Briefly. although .Y1r. Cabral ll'stitit:d he rccn:a ted Jogs, h..: 

\\·ns unable to fi nd on l.' in l.'dd~..~ncc that h~ r~crcated. us The A!..I dol.'s no t find his t\'stimon:-' 

'n::dible . 

. t Minors on Premises All~g.:ttiun 

1\:titioncr fur ther :Jlkgcd R!!l>pond~nt allowed k n minors to remain in the l.'stnbl isb ml.'nt 

afl~r 8:00 p.m. <ll, h.:bruarr 7. 2011 . Th~ ~.:~m~t langungc of conditio n number six states 

..1\pplicnnl will proh ibit minors in the cstablishrncot after 8:00 p.m." Thc-r~' is norhing in 

.:vidence indicating how Respo ndent --allo......-c<r these r crsons in lhc establishment Til..: <1ct o f 

···lllowi:1f( <lS wri tten prt:sllmcs Rcspondcm did somL'thing or pl.'rm ittl'd lhl'm lo rl.'main knowing 

tht:y Wl.'rc undt:r tv.·cnly-onl:'. Did rh~-'.Y pn.-scnt fuk.: id~mi lic.~rions? w~r..: th..:y simply let in nill.'i 

&:0() p.m? \Vcrl' thl.'y cating'.' 13
c' What ucts constitu:c ··alfow"0 Tnl'Sl' qu~-s1ions ca nnot bt.: 

'·'; Petitiom:r';; F. ~h ii.J i l Nl'. 6 . occupancy lv~ for Seph.:llll>t:r 4. 20 I I. 
,._, T r. Y'-'L 2 at 35. 38 un d .:13. 
1
'" ld. at 39. Stuif !:iilid "It app~ars rhm somd101~ 1\c l~ll a copy or the leg fo r Ocwb~r 9';' ovt or wo: exh ibil;; we 
pro~ id.;d in :1dvant:e und ~~~ \VO:. re !,:0 ing (\) with<./r,;m·, Ul lhi5 tim<!. the alkglllion OfOctober 9'h lor Ihe pt:rpcse 0 t' rlliS 
ht.:at'ing_tudny and lhl:lt way w¢ C'a 11. bd'Or<! the IIO:XI ht.:<tring. Wt.:'\1 try an\J get him c;op it.:S ~)t' that fog." 
:'l Tr.Vol3at69-7L 
: 'u rhi!i issue \\·<\.5 addn.:sscd will! !he :u11plilication of tllt: wording C'.lnl3ined in \he October 20 ll a_g n·~·m.:nt. ' " h'1ch 
110\\ ~lme:;: ··No onaccompnnh:d m ino1. u nd~:r the age of21. shull be allo\~t!J il1 or upon lh~ licei1$1;!G premis.:c; alkr 
3:00p.m . !'--0 min11 r. ;\ccomp <uli..:d ur nul. s hall be in o r upon £ 11~.: iicc:m>(d p~:ni:;~s :.~1l~r! I :00 p.m. T:ii~ cnn£litior. 
doe-s nor appl:. w Rt!SpontlcCll ' \ ~:mpioy~~::;.". 
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answered with the evidence as is. 

Furthermore. actual doeumcnL1tion evidencing the age of the individuals alleged to be 

minors is !ll'l in evidence. Petitioner did not independently veri I)· the idcntilication, or if' it was 

done. it was not offered. ;\t hearing. the testimony regarding the minor issue was convoluted. 

Oflicer Rodriguu tcsrilied li·um the list. without llrst-hand K.nowledge. He said Claudia 

Anchondo and Jorge Gonzalez did not have identilication with them. yet they were determined 

to be minors. He did not know who or how they were identitied. 117 He said some were 

identified by th<:ir word.'·" Only two had iclemiLicatiunL''I Th~ ,\LJ reviewed lite list, and only 

six persons arc singled out as mtnors: .Iorge <lonzulez. Adest\ii Dcniyan. Claudia Anchondo. 

Rachel Teran. knncllc Luke. and Tony Baker."" From th<:se six individuals, Cbudia Anchondo 

and Rachel Teran were employees that were working on February 7. 201 !. 141 Tlw number of 

alleged minors on the list is fottr. but upon his review of the list al hearing. Oflicer Rodriguez 

said only two persc1ns on the list were determined to be minors. 142 The AU concludes the lisl 

does not bear the satisJ;,ctory indicia of reliability because its authors did not testily, stmements 

of third parties are hearsay, it is unknown how they were identilied. and Oflicer Rodriguez did 

not know either. The burden of proof has not been rnct. 

V. RECOMMEI\DATION 

Having reviewed all the evidence. the i\LJ linds that the evidence does not prove 

Respondent conducted his bll>iness inn manner in violation of the general welfare, health, peace. 

morals of the people and public sense of decency. Specifically, the burden of proof was not met 

with regard to: the aggraval<.'d breach of the peace: i11ilurc to rcporl the breach of' the peace on 

July 20. 2011: failure to track occupancy on February 7. 2011; and the allcg,llion minors were 

permitted on the premises. The AU llnds a single occupancy violation on September 4. 20!1. 

This single violation is not sutlicient to conclude Respondent conducted his business in a manner 

'-' Tr. Vul. I at 120. 
1111 /d at 1:22. 
1 _,,, !d :11 12L 
~~l; Pl..'litwner's E.\lllb;t No.7 <ll 65. ll:-~1 of patron~ rrc;.,t:llt and idcnrilied on Februa!)· 7.101!. 
't. Tr Vol 3 ~lL 293 
11 ~ Tr. Vol. l a! !22 
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contr;sry to th~.: g~ncral wd Care. health. ()\!a~:~. and morals of the pcoplc an<l public st:nse of 

(.keeney. Th!.! AL.l du<!s nut reconlm1 . .'lld t'<1ncc:lla!ion uf Rcspondc nl· s pcrmit . 

VI. FJI\OI!'GS OF FACT 

l. 	 Three f . l!gg~d Monke y LP dfb/a Thn.:~ l.cgg.cd Monkey (Responde nt) is siluat!!d in El 
P2so Count:· and operales unde-r alcoholic bcYcrage permit number \18577069. wnich 
inc ludes a mixed bev~rage pe rmit. a bcY~.:rug~ Cilrtag;: pcr:nlt. nnd u mixcJ beverage lMe 
hours pem1it. lh::: pt~ rmil w-as issued by the Te:xns Alcoholic Bevera~e Commiss ion 
(Pl'tiiioncr) :n ~ny 2005. 

2. 	 Respondent rccchcd pwpcr anJ iimdy nvlicc of th...: karing . !\:oticc of Hcaring was 
issucJ un S~pwmbcr 20. 2011. Tht: First Aml!m.kJ 1'\o:icc vr Hearing was issucJ on 
Octob(,:r 14. 20 J I. ·1 he Second /\mended t\oticc of Ikari ng was issu~J on \1arch .22, 
20 12. 

3. 	 0 n August I. 2012. the hearing cmm: m:cl b:.:l'orc ALJ V cronica S. i'-:aj~ra. at th.: Statr.: 
Office o f Admi ni saati n~ Ih.·arings (SOAll). F.J Paso region<ll otlicc. Pelitio ncr was 
rcprcscmcJ by Starr counsel Da\ id T . Duncan. Respondent was rcpr~scmcd by Troy C. 
Brown.. ~ttnrney. 

..J. 	 The rt"tonJ clos-c!d on Scpt..:mbcr 7, 2012. r. f\.~1 n..·ceipt ol'the transcript anJ wriHen clo~ing 
argume n ts. 

5. 	 The parties t!ntered into an Agrel.!d Order in Jllnc 20 l 0 (1010 Agn::ed Ord~r) to sctik a 
protest against applicant's re-newal Ilpplicat io n for the Thrt:..: Legged \lfonkcy (3LM) . 

6. 	 On October 25 and 27. 201 I. lh\! partil's con, :: m:d t( )r a ~.:ommon nuisnm::c he aring 
pursllunt to Stan~s motion tor Lhc entry of a t~mporary order pursuant to Tc.\as Akoholic 
Bevl'i1ll; e Code § 81.007. The primary bn~is lt)r 1hc requ~:;tcd relief was a bn:m:h of !he 
pcac.:c t h!l t resulted in a di.!ath in the establishment· s parking lot ci ght months prior tu the 
c.:omml)n m:isanc.: bea ring. The parties rcnchcd an agrccm.:nt on some c.:unditions (20 I I 
Agn.:cd Ord~:r). 

7. 	 On rebruar; 7. 20 II. a light occurred inside 1hc 3LM b~..·t v.-een two group s of individuals. 

8. 	 Th..: witness statements all indica!<:: the host sta ff in:;;n-...:ncd to bro:ak up the fights insitk 
and outside. 

9 . 	 The host staf'fis the inside security component of the cstabli~hment. 

I 0. 	 llosr sraCf and James Michael Armstro:1g tPcrmitt~.:c ) scpamtt: d the individu41Is lighting. 
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II. 	 The individu als were escorted out of the jnrcrior premist>s throug.h dirt~rent ct~)ors into th~ 
patio and <.) U t to th~ parking lot by host statT and Permittee. 

12. Th ere is on:y one exit out to the parking lot from the puti0 and en~ryonc exited from thai 
exit. 

13. On February 7. 10! I. the JL\1 lwd male irtdio,;iuuals assigned lo work tile tll!or <:..S 
sec.:urity. Rttiz Security services patrolled the parking lot: two doorpcrsons \\WI.! J! lflt.: 

ti·ont cmram.:c; t.HIC Sabak.i sccuri1y person was stationed at the! corridor; eight host stan· 
were positioned in i'Uncs through~Hlt the 3l.M. and tlm:c host staff roamed the interior 
prcm1scs. 

14. 	 The kn~J of ~t:ll1ing W:Js :apprnpriah! o n Februa ry 7. 201 1. 

15. 	 On Fl!bruary 7. 20 l l. the occupancy \Vtls 455. 

16. It was appropriate 10 escort lighti ng individuafs out of the- interior premist:s through 
diftercnt doors into the patio <md out to the r arking lot to protl:ct lhc patwns inside. 

17. Ir cannot be concluded 1hc same individu;\ls Wl.!rc invoiYcd in the insidl.! and c~•tside 
f ights. 

18. Th~ shooti ng incident w<~s a dit1crcm event !'rum lhc flghts. g.hcn the sbo~Hcr h:ld th~ 
time to go to hi.s whic;c with two Cricnds, retrieve a weapon. <tnd confron t the vict im on 
the driv~:way of the premiscs. 

19. 	 Tfh~ shooting was a sponwnco us ~md unpred[~tabk int.:idl!nt. 

20. 	 Th~ hosti~1g sraffund the Subaki security guard inside the dub do not carry g_1ms because 
they arc not t:crl ilicd peace otlh:crs. 

2 1. 	 Respondent has Jiscrc lion to i ntcrve:-~e based on the security risk. posed. 

22. 	 The events on February 7. 2011. occurred very f~tst. 

23. 	 It is l!Mcasonablc to propo~~ Responde nt c.: uuld havl! contwlkd 1he shooling . predict~d it. 
or pr~vcntcd it. 

24. 	 The CYid~nc~ is insurtici<:nt lo ~·ondud!.! the: murder wn:; nor beyond Respondent's 
control. 

..,­
_ ), 	 Tbl! ~\'i d~nc1.• is insufficient to r.:ondud~ the murder r~sultcd lrcm Rcspondc:nt·s improper 
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supervisiDn nfth~ r~rsons p<?n11il\ecl to be on the licensee! premises or the parking lot. 

26. Krisiann Oanielle Rtvera partied in a limousine with twenty-two other persons on July 

20. :CO II. 

27. On July 20. 201 L all the persons met at the 3LM and left in the limousine m·Dund 

midnight. 

2R. The limousme took them to other bars. 

29. The limDusine returned to th~ parking lot in lhlllt of the 3!.M at ::uo a.m. as part nf the 

doc>r-to-dum service. 

30 vls. Rivera was extremely intoxicated. 

31. vis. Rivera was assaulted in the parking Jc,t. 

''>J_. 'vis. Rivera was unahk to iclcnti ly whc> assaulted her. 

"J_). On July 20. 2011. the assault of 'vis. Rivera happened alier th~ Jl.M was closed. 

34. The persons in the parking lot in thmt of the JLM alier hours are not identified. 

35. Respondent had no breach of the peace lo report on July 20. 201 ~-

36 On February 7. 2011. two staiTers worked the front door. Felipe Escalunte <md Luis 

Flc>res. 

37. Mr. Escalante used a hand counter to track occupancy on February 7. 2011. 

3R. There is not any evidence the JLM WitS over occupancy on February 7, 2011. 

39. The occupancy log for September 4, 2011. indicates the occupancy rc1te "em beyond 500 
beginning at 11:00 p.m. By 1:00 a.m. September 5. 201l.tlle occupancy \\US 791 patrons 

insiJe the eswblishment. 

-!0 T~e o\er-occupa~cy allegation for October 'J. 201 I. was withdrawn by Staff. 

41. Documentation evidencing the age of the individuals alleged to be minors on the 
premises of the 3l.\1on Fehru:~ry 7. 201 I. is not in evidence. 

42 Petitioner did not independently vrrify the identilication of the alleged mi:1llrs on the 

police list. 

43 his unclear how individtmls were determined to be minors ~nd placed on the list. 
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44. 	 Offic~r Ricardo Rodrigt"z l~stifi~d fi·mn tlw Jist. without tirst-hand knowldg~. 

45. 	 Oflicer Rodriguez said only two persons on the list b~d id~mification. 

46. 	 Only si.\ persons. not t~n. ar~ singku out as minors on the list: .l(>rgl.' Gonzakz. Adcsuii 
Dcniyan. C!auuia Anchondo. Rachel Teran. knncttc Luke, and Tony Bakn. 

47. 	 From these six individuals. 'v1s. Anchondo and Ms. Teran \\ere employees that \Wrc 

"orking on February 7, 2011. and allowe<.! to be on the premises under the 2011 /\grcd 
On.ler. 

48. 	 The list Jocs not bear the satisl(tctory indicia of reliability. 

VI. CONCLlSIONS OF LAW 

I. 	 The Texas Alcoholic Beverage Commission bas jurisdiction over this matte'!' pursuant to 
ll'x. Aleo. lkv. Code (Code)~~ 5.31 and 5.35. 

2. 	 SO AI! has j urisdictioa over all matters relating to the conduct of a h.:aring in this 
procc-cding. incluuing the preparation of a proposal lor uecision \\ith findings of fact ami 
conclusions of iaw. pursuant toTe\. Gov't Code§~ 2003.021(b) and 2001.042. 

3. 	 1\oticc of the h<:aring was provided as required by 1 Te.x. Admin Code~ 155.40! and 
Code § I !.63. 

4. 	 Basc·J on the Findings of Fact. ther<: is insuflicient evidence to prove the murder on 
February 7. 201 I. was not beyond the control of Respondent and that it n:sulted ti·om 
Respondent's improper supervision of the persons permitted to be on the licens<:d 
premises, or premises under Respondent's control. There· is no violation of Code ~ 28.11. 

5. 	 Based on the Findings of Fact. Respondent had no breach of the peace to report on .lui) 
20. 2011, since the alkgcJ assault occurn:u whm the JLM was dosed on a non-exclusiw 
parking lot. There is no \'iolation of Code §§ 61.71 (a)(31) and I 1.61 (b )(2! ). 

6. 	 Based on the Findings oi' Fact. Respondent did not fail to track the number of patrons 
entering and exiting the establishment in excess of the agreeJ occupancy rate of 500 on 
February 7. 20 l 1. 

7. 	 13ascJ on :he Findings of Fact. the ALJ finds one violaLion of over-occupancy on 
September 4. 2() II. in violation of the 20 I 0 Agrcl'd Order. 

X. 	 llasd on the Findings of Fact. tlwn; is insufficient evidence to prove Resp01oJcn1 allowed 
ten minr>rs to remain in the establishment after 8:00p.m. on February 7. 2011. 

ll. 	 The AU doc,; not recommend cancellation of Respondent's permit. 
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Signed November 5, 2012. 

VERONICAS. NAJf.RA 
All\11\ISTRATIVE L\W .Jt•DGE 

STATE OFFICE OF All~l!NlSTR.\TI\'t: HL\HIIiGS 


