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COMMISSION MEETING MINUTES 
 

September 20, 2016 
 
 

 
The Commissioners of the Texas Alcoholic Beverage Commission (TABC) met in 
Regular Session on Tuesday, September 20, 2016 at TABC Headquarters, 5806 
Mesa Drive, Austin, Texas. 
 
  
COMMISSIONERS 
      PRESENT: 

José Cuevas, Jr. 
Steven Weinberg, MD, JD 
Ida Clement Steen 
 
 

  
STAFF PRESENT: Sherry Cook, Executive Director 

 
 Oyeyemi Akinremi, Chemist, Excise Tax and Label Approval 

Division 
Joshua Alexander, Audit Supervisor, Headquarters 
Julie Allen, Assistant General Counsel, Legal Division 
John Altum, Sergeant, Training Division 
Donny Betts, Audit District Supervisor, Houston Regional 
   Office 
Gene Bowman, Director, Audit  & Investigations Division 
David Brandon, Assistant Director, Information Resources 

Division 
Kayla Bridgewaters, Education Specialist, Education & 

Prevention Division 
Mindy Carroll, Director, Education and Prevention Division 
Dustin Carter, Quality Assurance Specialist, Ports of Entry 

Division 
Christina Chigbu, Auditor, Austin Regional Office 
Amanda Collins, Audit Regional Supervisor, Arlington 

Regional Office 
Marc Decatur, Major, Houston Regional Enforcement Office 
Luann Dickerson, Executive Assistant, Executive Division 
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Loretta Doty, Director, Human Resources Division  
Diana Figueroa, Executive Assistant, Office of Professional 

Responsibility 
Keon Flowers, Recruiter, Human Resources Division 
Joe Fralin, Regional Manager, San Antonio Port of Entry 
Segbe Golanyon, Auditor, Arlington Regional Office 
Thomas Graham, Director, Excise Tax and Marketing 

Practices Division  
Henry Guevara, Lead Investigator, Financial Crimes Unit 
Amy Harrison, Director, Licensing Division 
Emily Helm, General Counsel, Legal Division 
Gary Henderson, Systems Analyst, Information Resources 

Division 
Melinda Ho, Human Resource Generalist, Human Resources 

Division 
Joe Iagnemmo, Web Design Administrator, Information  

Resources Division 
Stacy Jackson, Assistant Audit Supervisor, San Antonio 

Regional Office 
Richard Jauregui, Major, San Antonio Regional Office 
Bryant Jones, Sergeant, Lufkin Area Enforcement Office 
Dexter Jones, Assistant Chief, Audit & Investigations Division  
Shaun Jordan, Licensing Supervisor, Austin Regional Office   
Joann Joseph, Assistant Director, Licensing Division 
Victor Kuykendoll, Major, Arlington Regional Enforcement 

Office 
Andrea Maceyra, Marketing Practices Supervisor, Excise Tax 

& Marketing Practices Division 
Vanessa Mayo, Director, Business Services Division 
Mark Menn, Major, Lubbock Enforcement Regional Office 
 
Mariann Morelock, Director, Communications and 

Governmental Relations 
Harold Nanos, Major, Austin Regional Office 
Melissa Newton, Program Specialist, San Antonio Special 

Investigations Unit 
Earl Pearson, Assistant Chief of Enforcement 
Andy Peña, Director, Office of Professional Responsibility 
Nicole Phillips, Audit Regional Supervisor, Houston Regional 
    Office 
Chris Porter, Public Information Officer 
Yvette Price, Licensing Supervisor, San Antonio Regional 

Office 
Gloria Darden Reed, Executive Assistant, Executive Division 
Paula Reed, Assistant Director, Business Services Division 
Carla Rios, POE Regional Manager, Donna Port of Entry 
Sharon Roberson, Human Resources Specialist, Human 
     Resources Division 
Audrey Rosales, Project Manager, Business Services Division 
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Nita Rowe, Human Resources Specialist, Human Resources 
     Division 
Robert Saenz, Chief of Field Operations 
Reynaldo Santos, Auditor, Audit and Investigations 
     Administration 
Ron Swenson, Captain, SIU and FCU  
Todd Talley, Audit Regional Supervisor, Austin Regional 
     Office 
Jay Webster, Director, Information Resources Division 
Martin Wilson, Assistant General Counsel, Legal Division 
 

  
  
   
 
GUESTS PRESENT:                       

 

 Mark Bordas, Consultant, Anheuser Busch 
Christi Koenig Brisky, Research & Program Specialist, Texans 

Standing Tall 
Vic Brooks, Vice President, Republic National Distributing 
      Company 
Rick Donley, President, The Beer Alliance of Texas 
Charlvin Doty, guest of Loretta Doty 
Suzanne Dunram, Owner, The Little Bottle Company 
Mark Homer, Lobbyist, Texas Craft Beer Guild 
Cheri Huddleston, Legislative Consultant, Glazer’s 
Chelsy Hutchison, Consultant, Republic National Distributing 
      Company 
Lance Lively, Executive Director, Texas Package Stores 
      Association 
Tyler Rudd, Counsel, Wine Institute 
Monday Rufus, Certified Public Accountant 
Karen Smithwick, Retired Director, Ports of Entry Division 
Tom Spilman, Executive Vice President, Wholesale Beer 

Distributors of Texas 
J.P. Urrabazo, Vice President of Industry Affairs, Beer Alliance 

of Texas 
  
 
 
 
CALL TO ORDER 

 

 
The meeting of the Texas Alcoholic Beverage Commission was called to order at 
10:22 a.m. by Presiding Officer Jose Cuevas.   
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APPROVAL OF COMMISSION MINUTES OF July 26, 2016 
 
Presiding Officer Cuevas called for approval of the Commission Meeting 
minutes of July 26, 2016. Commissioner Steven Weinberg so moved to approve 
the minutes as written. Commissioner Ida Clement Steen seconded. The motion 
carried. 
 
TABC EMPLOYEE PROMOTIONAL RECOGNITIONS – PAULA REED, 
ASSISTANT DIRECTOR OF BUSINESS SERVICES; JULIE ALLEN, ASSISTANT 
GENERAL COUNSEL 
 
Business Services Director Vanessa Mayo came forward to introduce and read the bio 
of new Assistant Director of Business Services, Paula Reed. Director Mayo stated that 
Assistant Director Reed has been instrumental during the Centralized Accounting and 
Payroll Personnel System (CAPPS) implementation. She added that Assistant 
Director Reed’s previous experience with CAPPS has proven invaluable to the 
agency. 
 
Presiding Officer Cuevas stated that Assistant Director Reed’s credentials show her to 
be highly qualified. He added that TABC is very lucky to have her on board.  
 
Presiding Officer Cuevas next called upon General Counsel Emily Helm to come 
forward to introduce and read the bio of new Assistant General Counsel Julie Allen. 
General Counsel Helm stated that TABC is fortunate to have her on board. She added 
that Assistant General Counsel Allen is working in the area of Open Records and 
Public Information Requests.  
 
Presiding Officer Cuevas quizzed Assistant General Counsel Allen if the agency 
receives many open records requests.  
 
Assistant General Counsel Allen responded that there were ninety-three requests 
made last month. General Counsel Helm added that Assistant General Counsel Allen 
held a meeting to organize the new open records team.  
 
The Commissioners welcomed Assistant General Counsel Allen to the agency. 
 
TABC EMPLOYEE RECOGNITIONS – LORETTA DOTY, DIRECTOR OF HUMAN 
RESOURCES; RAMONA PERRY, ATTORNEY- HOUSTON REGIONAL OFFICE; 
KAREN SMITHWICK; DIRECTOR OF PORTS OF ENTRY 
 
Executive Director Cook came forward to recognize agency employee departures. 
 
Executive Director Cook began by introducing Human Resources Director Loretta 
Doty and her husband Charlvin Doty. She announced that Director Doty is not retiring, 
but has taken the position of Human Resources Director at Stephen F. Austin 
University in Nacogdoches, Texas. Executive Director Cook expressed her 
appreciation to Director Doty for all of her years of service to the State of Texas and 
the Texas Alcoholic Beverage Commission.  
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Director Doty came forward and expressed her appreciation to the Human Resources 
staff, her supervisors over the years, and her husband for all of his support.   
Commissioner Weinberg stated that he is sorry to see Director Doty leave the agency. 
He added that the Human Resources Division is often the most under recognized 
division in any agency or organization. He added that Director Doty and her staff have 
done a wonderful job.  
 
Commissioner Steen congratulated Director Doty on her new position and wished her 
well. 
 
Presiding Officer Cuevas stated that is has been an honor to have Director Doty at the 
agency for twelve years. He added that he agrees with Director Doty that what we 
learn from different people only helps us to move forward. Presiding Officer Cuevas 
wished Director Doty all the best in her new position. 
 
Executive Director Cook next recognized newly retired Director of Ports of Entry 
(POE) Karen Smithwick. Executive Director Cook stated that she asked Ms. 
Smithwick to return for the Commission meeting so that she could be formally 
recognized for her years of service with the State of Texas and the Texas Alcoholic 
Beverage Commission.  
 
Retired Director of Ports of Entry Karen Smithwick came forward to say a few words. 
 
Ms. Smithwick stated that she began her career with TABC right out of college and 
has learned a lot from the agency. She added that she is looking forward to her 
retirement. Ms. Smithwick stated that she misses the POE Division and she wished 
the division and the agency the best. 
 
Commissioner Weinberg commented that he always is concerned about the safety of 
the POE employees. He added that there have been many successes, including the 
addition of the Seaports, since Ms. Smithwick became the POE Director. 
Commissioner Weinberg thanked Ms. Smithwick for a job well done. 
 
Commissioner Steen congratulated Ms. Smithwick and commented that she had 
always enjoyed her presentations. 
 
Presiding Officer Cuevas stated that TABC has been lucky to have Ms. Smithwick as 
an employee. He added that Ms. Smithwick should be proud of the job she 
accomplished as the POE Division Director.  
 
Ms. Smithwick stated that she enjoyed the retail, customer service and inventory 
control aspects of her position as POE Director.  
 
Presiding Officer Cuevas stated that there was a time that the POE Division did not 
receive the attention it needed. He added that Ms. Smithwick brought that need to the 
forefront and he appreciates her service to the agency. 
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Presiding Officer Cuevas requested Deputy Executive Director Ed Swedberg to come 
forward for the next recognition. 
 
Deputy Executive Director Swedberg announced that TABC’s Executive Director 
Sherry Cook was the recent recipient of the Center for Alcohol Policy Leadership and 
Alcohol Regulation Award. He added that this award was presented to her at their 
Ninth Annual Law and Policy Conference held in Dallas, Texas on the 29th of August. 
Deputy Executive Director Swedberg stated that it is a great honor for the agency to 
have Executive Director Cook recognized by a national organization. 
 
RECEPTION HONORING TABC EMPLOYEE RECOGNITIONS 
 
Presiding Officer Cuevas announced that a reception would now take place to honor 
the recognized employees.  
 
EXECUTIVE SESSION TO CONSULT WITH LEGAL COUNSEL REGARDING 
PENDING AND ANTICIPATED LITIGATION AGAINST THE AGENCY AND TO 
DELIBERATE ON THE APPOINTMENT, EMPLOYMENT, EVALUATION, DUTIES 
OF THE POSITIONS OF EXECUTIVE DIRECTOR AND GENERAL COUNSEL 
(Govt. Code §551.071, §551.074 and Texas Alcoholic Beverage Code §5.11) 
 
Presiding Officer Cuevas announced the regular open session of the Texas 
Alcoholic Beverage Commission will be recessed at this time, 11:10 a.m. 
September 20, 2016 and an executive session will be held to consult with Legal 
Counsel regarding pending and anticipated litigation against the Agency and to 
deliberate and appointment, employment, evaluation, duties of the position of 
Executive Director and General Counsel (Govt. Code §551.071, §551.074 and 
Texas Alcoholic Beverage Code §5.11) 
 
The Texas Alcoholic Beverage Commission has concluded its Executive 
session and is now in open regular session.  The date is September 20, 2016 
and the time is 12:19 p.m.  No final action, decision or vote was made in 
Executive session. 
 
ACTION ON ITEMS DISCUSSED IN EXECUTIVE SESSION 
 
Presiding Officer Cuevas stated that there is no action needed on items discussed in 
Executive Session. 
 
COMMISSION REPORT: EXECUTIVE DIRECTOR AND AGENCY ACTIVITIES, 
BUDGET ISSUES, STAFF ACHIEVEMENTS, LEGISLATIVE ACTIVITES 
 
Presiding Officer Cuevas called upon Executive Director Sherry Cook to present the 
Commission Report: Executive Director and Agency Activities, Budget Issues and 
Staff Achievements, and Legislative Activities.  
 
After welcoming the Commissioners back to Austin, Executive Director Cook stated 
that her presentation would focus on the agency’s current status in the legislative 
process. She added that since the last Commission meeting the agency has received 
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its base front line budget. Executive Director Cook stated that the packet has been 
finalized, approved by Presiding Officer Cuevas and has been presented at a hearing. 
She added that would be providing an overview of what the agency is requesting and 
what the thought process is behind those requests.  
 
Executive Director Cook stated that there have been two hearings. One hearing was 
held before the budget staff of the Legislative Budget Board (LBB) and the other 
hearing was held before the Licensing & Administrative Procedures (LAP) Committee. 
She added that she testified on powdered alcohol before the LAP Committee. 
Executive Director Cook stated that thirty-one states have banned powdered alcohol. 
In Texas, TABC has issued a manufacturer’s permit, but has had no requests for 
powdered alcohol label approval. She added that she also testified on the state of the 
agency before the LAP Committee. Executive Director Cook stated that the areas she 
testified on regarding the state of the agency included: 
 

• Agency Structure 
• Status of the Three-Tier System 
• Texas Counties Wet/Dry Status 
• Population/Alcohol Sales Growth on TABC Staff 
• Challenges with Litigation Resources 

 
Executive Director Cook stated that TABC is a self-generating revenue agency. She 
added that that agency was conservative in the FY18-19 Legislative Appropriations 
Request (LAR). She added that even with the agency’s base budget  and the FY18-19 
LAR exceptional items, there will still be eleven million dollars going back into the 
General Revenue Fund.  Executive Director Cook stated that when the base budget 
was received it started out with the FY16-17 base budget of $100,205,421. She added 
that  the FY18-19 Authorized Exception- Border Security was backed out and then 
readded. Executive Director Cook stated that after the 4% reduction, the agency’s 
base budget was reduced to $95,244,589.  
 
Executive Director Cook next spoke on how the agency’s 4% reduction was 
determined. She stated that the agency took a close look at historic spending 
patterns. She added that the agency developed a spreadsheet which focused on 
object of expense to see where adjustments could be made in creating the FY18-19 
budget. The 4% reduction came from decreasing operating and capital expenditures, 
in addition to eliminating three enforcement positions that are currently vacant.  
 
Executive Director Cook stated that growth continues for Texas and will impact the 
agency’s budget. She added that the 2018 projections show: 
 

• 749 Million Gallons of Alcohol Sold 
• 28.1 Million Increase in Population  
• 52,000 Licensed In-state Businesses  

 
Executive Director stated that there has been phenomenal growth in the 
manufacturing tier.  
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Executive Director Cook stated that since 2009, the agency’s total authorized 
positions have been reduced by almost 10% to six hundred thirty-five positions. She 
added that this reduction includes public safety, professional and support positions. 
Executive Director Cook stated that although we have automated several systems at 
the agency to bring efficiencies, the backward trend in resources cannot continue as 
the state continues to grow. She added that we must maintain public safety and 
economic stability. 
 
Executive Director Cook stated that there are six exceptional items totaling $12.5 
million dollars. She added that there are two proposed riders. The first rider is a 
judgement that provides that in the event we lose a lawsuit, funding would be provided 
to cover the costs associated with that law suit. The second rider is a grant that if we 
receive federal funds and we have already exceeded our capital authority, we can 
spend those funds to buy the items that were requested.  
 
Executive Director Cook continued her presentation by providing a briefing on each 
exceptional item.  
 
Executive Director Cook began with the Case Management System. This FY2018-19 
LAR exceptional item which has a cost of $2.2 million. She stated that TABC’s existing 
system is incompatible with new operating systems, hardware and browsers. She 
added that the existing system is also lacking in systems support, upgrade capabilities 
and most importantly, information security requirements. Executive Director Cook 
stated that this new system will greatly enhance efficiencies for both the Enforcement 
and Audit Divisions by taking away duplication of effort in multiple systems.  
 
Executive Director Cook next briefed on the exceptional item, Enforcement Positions. 
which has a cost of $7.7 million. She stated that the agency is requesting thirty-three 
agent and eight supervisor enforcement positions for a total of forty-one positions.  
 
Executive Director Cook stated that TABC agents have two primary missions of 
enforcing the alcoholic beverage code.  
 

 To increase public safety in and around licensed locations, Agents conduct 
undercover operations (UC Ops) and minor stings (MS) 
 

• These operations are the most effective in detecting violations (10-
14% rate) 
 

 To drive voluntary compliance by license holders, Agents perform open 
inspections of licensed locations  
 

• TABC presence drives compliance 
• Quantity and quality of open inspections is impacted by the number 

of retail locations assigned to each Agent 
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Executive Director Cook advised that the thirty-three  new agents (19.5% increase) 
would allow TABC to conduct an additional eight hundred undercover operations and 
twenty-two hundred minor stings per year. She stated that currently, TABC’s One 
hundred sixty-nine agents are each assigned an average of 306 licensed retail 
locations. She added that the ideal assignment is 200-225 locations per agent.  
 
Executive Director Cook stated that approximately five years ago, TABC determined 
that agency resources were not aligned with the majority of licensed locations. She 
added that most agency resources were in West Texas, but the highest density of 
licensed locations were in the Arlington, Houston and San Antonio areas. Executive 
Director Cook stated that agency resources were reallocated to align with the licensed 
locations through attrition to obtain the correct balance across the state. She added 
that because of the growth in the state’s retail population, the agency does not have 
the resources to fill in the gaps any longer. It will take additional FTEs to accomplish 
this. 
 
Executive Director Cook presented a chart showing the distribution of enforcement 
positions across the state. She stated that the additional enforcement positions 
coupled with the Case Management System efficiencies will get the agency closer to 
the preferred ratio numbers for agents to retail locations. 
 

 
 

 
 

Executive Director Cook stated that if both the Case Management System and the 
Enforcement Positions exceptional items are both funded, it can dramatically increase 
the activities that prevent violations and enhance the agency’s presence in the 
community. 
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Executive Director Cook next discussed the third exceptional item, Licensing 
Positions. This 2018-19 LAR exceptional item has a cost of $446,257.00. Executive 
Director Cook stated that over 85,000 applications are evaluated annually for an 
alcoholic beverage license. She added that the number of original applications has 
increased by 15.7% in the last three years. Executive Director Cook stated that in 
order to keep up with steady increase and complexity of original applications, the 
agency is asking for five additional licensing positions. She added that these 
additional positions would ensure that performance measures are met and that the 
agency is putting the right people into business. Executive Director Cook stated that 
Licensing managed to meet its performance measures last summer by having 
employees work overtime and adding intern positions.  
 
Executive Director Cook stated that the CAPPS Financial and Payroll System is the 
fourth exceptional item at a cost of $144,730.00. She thanked Business Services 
Director Vanessa Mayo, Assistant Director Paula Reed and their staff for all of the 
hard work that went into a smooth implementation. She added that employees all went 
through the CAPPS training before the go-live date of September 1, 2016. Executive 
Director Cook credited the success of the project to the Comptroller’s Office who 
recommended to the Legislature what agencies would need to be a part of this project 
and be successful.  She stated that the Comptroller’s Office recommended that TABC 
given a full time employee dedicated to the CAPPS project. She added that the 
agency is asking to permanently add the dedicated CAPPS employee to the base 
budget due to the fact that the implementation of the Human Resources section of the 
CAPPS project has been pushed out until 2019.  
 
Executive Director Cook identified the next exceptional item as Public Safety Vehicles 
at a cost of $840,000.00. She added that during the last legislative session funding 
was not received for this item, so the agency is asking for it again in the upcoming 
legislative session. Executive Director Cook stated that the TABC fleet has a 
significant number of older vehicles with some of the vehicles having over 120,000 
miles on them. She added that maintenance on these vehicles is very expensive and 
causes a reduction in productivity for officers. Executive Director Cook stated that the 
agency is requesting additional funding for fifteen new vehicles which will take rotation 
cycle down to 6.5 years and the mileage will not exceed 120,000 miles. She added 
that these additional vehicles will not get the agency to this rotation cycle the first 
biennium, but it will get the agency there in 3-4 years. Executive Director Cook stated 
that the Comptroller’s Office recommends a rotation schedule of seven years and 
100,000 miles. She added that we are close, but not quite there yet. 
 
Executive Director Cook stated that the last exceptional item, Technology, was also 
requested last legislative session, but not funded. This exceptional item will  
strengthen the agency’s cybersecurity and cover Data Center increases at a cost of  
$1.1 million.  She added that it is critical to protect the agency’s infrastructure due to 
the private information that we are tasked to collect in order to put people in business. 
Executive Director Cook stated that the Data Center costs are increasing by 24% 
($621,298) for FY18-19. She added that this cost increase is due to several factors, 
one of which is growth of storage due to litigation hold, volume of Open Records, and 
similar record retention requirements.  
 



12 
 

Executive Director Cook outlined the 10% Biennial Reduction Schedule for FY2018-
19. She stated that this reduction has been submitted every session, but have not had 
to activate it during the last two legislative sessions.  She added that she does not 
anticipate having to activate it during the upcoming legislative session.  
 
 

 
 
Executive Director Cook stated that if this reduction was implemented, there would be 
no cushion for FY2018-19. She added that in order to get to a 10% reduction, cuts 
would have to come from FTEs and office closures. She added that both the 
Legislative Budget Board (LBB) and the Governor’s Office have been made aware of 
this. Executive Director Cook stated that in the 4% reduction, the goal was maintain 
jobs and make sure the agency’s mission was carried out.  She added that the 4% 
reduction was made by reducing operating costs. 
 
Executive Director Cook stated that in the exceptional items list of the 4% reduction, 
the agency is not asking for any funding to be returned. She added that instead, the 
agency looked at the FY18-19 growth, resources and generated revenue. Executive 
Director Cook stated that principles of a zero-based budgeting strategy were used to 
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determine a budget that would support that growth, public safety, compliance and 
stable marketplace and was put together into the $12.5 million exceptional items 
package.   
 
Commissioner Weinberg commented that the total revenue number on slide one of 
Executive Director Cook’s presentation should be higher. He added that the numbers 
on the slide were very conservative. 
 
Executive Director Cook responded that that number is conservative and that the 
numbers are forecasted as a 95% estimate. 
 
Commissioner Weinberg commented that not only is TABC a self-funding agency, but 
the agency returns money to the General Revenue Fund. He added that not many 
state agencies can say that.  
 
Commissioner Weinberg questioned if there would be money for body cameras for the 
Enforcement Division. 
 
Executive Director Cook responded to the negative that no money has been set aside 
for body cams. 
 
Commissioner Weinberg questioned if the agency would need to get a grant to fund 
the body cams. 
 
Executive Director Cook responded the agency will be looking at a grant, but there 
also may be some changes to the grant requirements from the last legislative session. 
She added that the agency will continue to follow these possible changes.  
 
Commissioner Weinberg stated if the Case Management System improves 
efficiencies in the Enforcement and Audit Divisions, there may not be the need for as 
many new FTEs. He added the reason the agency has been able to go from 699 
FTEs to 635 FTEs and still run a good operation is that the Information Resources 
Division has been working to increase efficiencies through the electronification of the 
agency.  
 
Executive Director Cook stated that the Governor is looking at a 5% growth rate. She 
added that if the one-time exceptional items, case management and cybersecurity, 
are removed from the exceptional items list, the remaining items being requested by 
the agency are at a 6% growth rate.  
 
Commissioner Weinberg questioned Information Resources Director Jay Webster if 
the legislature would consider a block grant for cybersecurity similar to the one for 
body cams.  
 
Director Webster responded that he wasn’t sure if it would be a block grant, but in 
addition to the LAR, the agency also submitted a priority projects request to 
Department of Information Resources (DIR) which identified cybersecurity and case 
management as high importance items for upgrades. He added that DIR will collect all 
of the projects from the different agencies and perform an assessment to determine 
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the needs of all of the agencies. DIR will then turn in its recommendations to the 
Legislative Budget Board (LBB) and the Governor’s Office to make the final decisions. 
 
Presiding Officer Cuevas praised Executive Director Cook for her approach to the 
budget. He added that the right way to plan a budget is to prove what you need and 
be able to defend it. 
 
Executive Director Cook’s report is supported by a PowerPoint presentation. 
(Attachment 1) 
 
Presiding Officer Cuevas called upon Assistant Chief of Audit and Investigations 
Dexter Jones to present the next agenda item. 
 
AUDIT AND INVESTIGATIONS DIVISION UPDATE 
 
Assistant Chief Jones began has briefing by stating the Audit and Investigations 
Division reports to Field Operations under the oversight of Chief Robert Saenz. He 
added that he would be providing an overview of each of the four units under the Audit 
and Investigations Division.  
 

• Audit Unit 
• Marketing Investigations Unit 
• Financial Crimes Unit 
• Special Investigations Unit 

 
Assistant Chief Jones introduced his staff who were present at the meeting. He stated 
that there are a total of ninety-two employees in the Audit and Investigations Division.  
 
Assistant Chief Jones identified the division’s oversight responsibilities. He stated that 
the Audit Unit primarily deals with license and permit holders that fall under the 
“Excellent” and “Good” behavior designation. The Marketing Investigations Unit deals 
with permittees with “Marginal” to “Bad” behaviors. The Financial Crimes Unit and 
Special Investigations Units deal primarily with “Criminal” activities relating to Alcoholic 
Beverage permits in the State of Texas.  
 
Assistant Chief Jones stated that the Audit Unit is charged with financial, tax and 
regulatory compliance operations specific to the alcoholic beverage industry in Texas. 
He added that this unit is spread across five regions to correlate with enforcement and 
licensing field operations. Assistant Chief Jones noted that within each region, there is 
a Regional Audit Supervisor that reports directly to the Director of Audit/MIU who in 
turn reports directly to the Assistant Chief of Audit and Investigations. Assistant Chief 
Jones next discussed the primary functions and regulatory duties of the Audit Unit.  
 

• Cash and Credit Law 
• Confiscated Property 
• Licensing 
• Marketing Practices 
• Educational Initiatives 
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• Administrative Case Settlements 
• Complaint Investigations 
• Tax & regulatory Audits 
• Field Inspections 

 
Assistant Chief Jones next gave a breakdown on Audit Unit activities. 

 

            
Assistant Chief Jones stated that in 2009, the cash/credit law system was evaluated 
and revamped. He added that in 2013, there was a legislative change that cash 
payments must be received by the fourth business day past the tenth or twenty-fifth of 
the month. There are two pay cycles. Assistant Chief Jones stated that a Local 
Distributor (LP) or Wholesaler must deposit payment within five business days of 
receipt. He added that as a result of the changes to the cash/credit law system, the 
industry is compliant with the cash/credit law statutes. Assistant Chief Jones noted 
that the cash/credit law cases have decreased tremendously since 2009. 
 
Assistant Chief Jones provided a briefing on administrative violations. He stated that 
the loss in case volume over the past five years can be attributed to the following 
management and environmental issues.  
 

• Changes in the cash/credit law system 
• 16% reduction in field personnel assigned to audit 
• Decline in private clubs 

 
Assistant Chief Jones stated that the 16% reduction in Audit was the result in 
reassigning personnel to the Financial Crimes Unit (FCU) and Marketing 
Investigations Unit (MIU). He added that these changes reduced Audit personnel from 
sixty-four to fifty-four auditors. 
 
 
 



16 
 

Assistant Chief Jones announced FY2016 Audit Unit accomplishments. He stated that 
the Audit Unit has met or exceeded its goals for the past five to ten years. 
 

FY2016 Accomplishments 
 

 
Assistant Chief Jones provided an overview of the types of complaints that are 
investigated by the Audit Unit. 

 

 
 
Assistant Chief Jones stated that the top five most common violations cited are cash 
law, credit law, prohibited relationship, acquired alcoholic beverages from another 
retailer and possession of distilled spirits without an ID stamp.  
 
Assistant Chief Jones next briefed the Commissioners on the Marketing Investigations 
Unit (MIU). He stated that the mission of the MIU is to investigate complaints 
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regarding unlawful relationships within the three tier system and bring the parties into 
compliance through administrative proceedings. 
 
Assistant Chief Jones stated that the MIU was created due to a large scale 
investigation in 2013. He added that this investigation involved a particular retail 
business chain and their interactions with several wholesalers and manufacturers 
around the country.  Assistant Chief Jones stated that Texas is a highly competitive 
marketing landscape. He added that while most members of the alcoholic beverage 
industry comply with state laws, some engage in illegal or unauthorized activities to 
gain a competitive edge. 
  
Assistant Chief Jones next listed the sources of MIU complaints. 
 

• External Complaints from Competition 
• Internal Complaints from TABC employees and /or other division 

staff 
• Other Agencies 
• Internal Investigations by Enforcement, SIU, FCU 
• Routine Audits and Investigations conducted by audit staff- 

referred to MIU 
• Expanded Current MIU Investigations 
• Advertised Industry Promotions 

 
In 2016, Assistant Chief Jones advised that there have been fifty-three investigations, 
twenty-one fines or suspensions, four warnings issued, and three cancellations. All 
categories have increased from 2015. He added that to date, MIU has collected fines 
totaling $1,750,100.00. 
 
Assistant Chief Jones stated that MIU trends and issues include: 
 

• Incentive Programs  
• Control Brands/Private Labels  
• Illegal Contract Brewing/Manufacturing/Distilling 
• Volume Discounts/Illegal Sales and Shipping of Malt Beverages, 

Wine and Distilled Spirits into the Texas Marketplace. 
 
Assistant Chief Jones continued his presentation with a briefing on the Financial 
Crimes Unit (FCU). He stated that it is the policy of the Texas Alcoholic Beverage 
Commission to utilize the FCU to: Gather and analyze financial intelligence, 
investigate financial crimes, and provide auxiliary support to the Special Investigations 
Unit (SIU), Audit Division, Licensing Division, Ports of Entry Division and Enforcement 
Division for the purpose of joint investigation of a financial nature. 
 
Assistant Chief Jones advised that the FCU is made up of Lead Investigator Henry 
Guevara with an investigator located in Houston, Arlington and McAllen. He added 
that future plans include adding an investigator in El Paso. 
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Assistant Chief Jones provided data on FCU case acquisition. 
 

 
 
Assistant Chief Jones stated that with the limited resources of the FCU this unit works 
hand in hand on joint investigations with other agencies including:  
 

• The Texas Department of Public Safety 
• Texas Attorney General’s Office 
• Federal Bureau of Investigations 
• Internal Revenue Service 
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• Homeland Security 
• Department of Health and Human Services 

 
Assistant Chief Jones noted that the FCU works with a diverse group of agencies at 
the Federal, State and Local levels.  
 
Assistant Chief Jones stated that currently the FCU has fifty-three open cases. He 
added that of these cases 84% are joint investigations with other agencies. The other 
16% of the cases are being conducted independently by FCU and other internal 
resources.  
 
Assistant Chief Jones concluded his briefing on FCU with an overview of one of the 
FCU success stories. He stated that the FCU assisted the Health and Human 
Services Commission (HHSC) with a Supplemental Nutrition Assistance Program 
(SNAP) fraud case. He added that several undercover operations were conducted at 
Porky’s, which is located in the valley, and their permit was cancelled for cause and 
the permittee is facing felony indictments.  
 
Assistant Chief Jones next presented a briefing on the Special Investigations Unit 
(SIU).  
 
Assistant Chief Jones stated that the mission of the SIU is to identify and investigate 
habitual patterns of at-risk behavior through covert operations and may act in a routine 
open capacity. He added that the SIU exercises administrative and criminal powers to 
suppress or dismantle organized criminal activity related to functions of the 
Commission. Assistant Chief Jones stated that the SIU cases must have a nexus to 
the Alcoholic Beverage Industry. He added that FCU investigations are long term and 
complex and include a wide range of activities including, but not limited to:  
 

• narcotics trafficking 
• human trafficking 
• alcoholic beverage counterfeiting 
• tax stamp fraud 
• cargo theft  
• organized crime 

 
Assistant Chief Jones stated that the success of the SIU is a direct result of working 
closely with federal, state and local authorities as well as with the TABC Enforcement 
Division. Assistant Chief Jones thanked Assistant Chief of Enforcement Earl Pearson 
and Executive Chief of Field Operations Robert Saenz for their support.  
 
Assistant Chief Jones stated that during the last legislative session, the agency was 
fortunate to be granted six new agent positions. He added that these agents were 
assigned to El Paso (2), Del Rio (1), Laredo (1) and McAllen (2). As a result of these 
additional agents there are a total of sixteen agents in SIU.  
 
Assistant Chief Jones advised that there are one hundred ninety-seven active 
complaints.  He stated that if you added up the total number of illegal activities 
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associated with each complaint it would exceed one hundred ninety-seven. He added 
that there is usually more than one illegal activity associated with each complaint.  
 

 
 

Assistant Chief Jones stated that in FY16 there have been one hundred eighty 
investigations initiated. He added that of those investigations one hundred thirty have 
been closed showing an increase in the caseload by fifty. Assistant Chief Jones stated 
that all SIU areas of responsibility are participating in joint operations with federal, 
state and local authorities. He added that the joint operations for FY16 total six 
hundred and fourteen. 
 
Presiding Officer Cuevas commented that it was interesting that the South Area of 
Responsibility is the largest area, but has the fewest joint operations.  
 
Captain Ron Swenson responded that the numbers for the Northeast Area of 
Responsibility are misleading as this area includes Arlington, Austin and San Antonio 
and Houston. 
 
Assistant Chief Jones stated that since the inception of the SIU, seventy permits have 
been cancelled. Thirty-seven of those seventy were in the Border Region. He added 
with the addition of the six new agents, there has been a 50% increase in total number 
of cases that have been closed.  
 
Assistant Chief Jones stated that the SIU has been very successful at seizing 
narcotics from bars and off the streets. He added that as of 2014, the drug of choice 
changed from cocaine to methamphetamines. Assistant Chief Jones stated that in 
2016, working joint operations with other agencies has resulted in the arrest of 
seventy individuals.  
 
Presiding Officer Cuevas commented that the drug of choice in 2016 is now heroin. 
He questioned how many grams are in one ounce.  
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Captain Ron Swenson responded that there are 28 grams in one ounce.   
 
Assistant Chief Jones added that the street value of one gram of cocaine cost 
approximately one hundred dollars. 
 
Captain Swenson stated that the 2014 spike in cocaine was directly related to a bar 
that a TABC agent and a taskforce were working a case. He added that twenty kilos 
were consistently seized at that location.  
 
Commissioner Weinberg noted that fifty kilos is equal to one hundred and ten pounds. 
 
Assistant Chief Jones continued his presentation with two FCU/SIU success stories 
involving The Office Sports Bar located in Mission, Texas.  
 
Assistant Chief Jones stated that in December of 2015, agents from the SIU and FCU 
began investigating allegations of narcotics trafficking, human trafficking and money 
laundering. He added that multiple operations conducted with Homeland Security 
related to human trafficking victims. During the operation, 6.5 grams of cocaine were 
seized, intelligence was gathered on potential human trafficking victims and violations 
of prostitution and drink solicitation were observed.  
 
Assistant Chief Jones stated that in June of 2016, agents from the SIU and FCU along 
with Homeland Security executed a search warrant of the premise and located two of 
three wanted felons. He added that an additional 6.5 grams of cocaine were seized 
and ten undocumented foreign-national female employees were detained as potential 
human trafficking victims. On June 21, 2016, SIU cancelled the permit for cause for 
the following violations: 
 

• Sale/Delivery of Drugs 
• Sale of alcohol during Prohibited Hours 
• Place of Manner- Prostitution and Soliciting Alcoholic 

Beverages 
 
Commissioner Weinberg questioned how long the investigation lasted. 
 
Assistant Chief Jones responded that the investigation lasted approximately seven 
months. He added that investigation lengths vary depending on the size of the target 
and which agencies are involved. 
 
Assistant Chief Jones ended his presentation with a snapshot of the impact on public 
safety after the Three Thorns investigation. He stated that in the Three Thorns Case, 
the Golden Nugget and Doll House Bars permits were cancelled for cause for 
prostitution, drink solicitation, narcotics trafficking and nuisance abatement. He added 
that crime dropped by 70% within a half mile radius of the location of these bars within 
one year. As a result of this case, the El Paso County Attorney’s office developed a 
Nuisance Abatement Unit.  
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Commissioner Weinberg reminded that Assistant Chief Jones just completed Federal 
Bureau of Investigations training. He stated that the initiation of these units was no 
small undertaking. He added that our agency is not only doing a great job, but by 
working with these other agencies; our agency’s reputation will grow. Commissioner 
Weinberg commented that the agency has a huge advantage to other agencies. He 
stated that the agency is able to search licensed premises without a warrant. He 
added that other agencies do not have this option.  
 
Assistant Chief Jones stated that depending on what they find at a licensed premise 
they often go ahead and obtain a search warrant.  
 
Presiding Officer Cuevas commented that Assistant Chief Jones has done a 
wonderful job with these units. He stated that these units really focus on public safety 
and that is the agency’s job. He added that patience is a very important part of these 
investigations. 
  
In closing, Assistant Chief Jones stated that a full time TABC legal staff member has 
been assigned to MIU. He added that as a result of this teamwork, MIU has been very 
successful at obtaining permit cancellations and negotiating settlements. 
 
Presiding Officer Cuevas quizzed Audit Director Gene Bowman on how he has seen 
this agency and teamwork change during your time at TABC. 
 
Director Bowman responded that there have made great strides in the last few years 
in focusing on specific areas. 
 
Presiding Officer Cuevas commented that he appreciates how responsive Director 
Bowman has been to all of the changes to the Audit Division.  
 
Assistant Chief Jones’ report is supported by a PowerPoint presentation.  
(Attachment 2) 
 
Presiding Officer Cuevas called upon Assistant General Counsel Martin Wilson to 
present the next agenda items. 
 
Assistant General Counsel Wilson stated that all of the rules that are up for adoption 
at today’s meeting went to public hearing. He added that there were no oral or written 
comments received on these rules. Assistant General Counsel Wilson stated that he 
has individual conversations with the Commissioners on these rules.  
 
RE-ADOPT, WITHOUT CHANGE, RULE §33.10, CITIZENSHIP AND STATUS 
 
Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved to 
re-adopt, without change, Rule §33.10, Citizenship and Status, as recommended 
by staff. Commissioner Steen seconded the motion and the motion passes. 
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Agenda items grouped together for discussion 
 
Presiding Officer Cuevas read agenda items 13-17 for the Commissioners 
consideration. 
 
ADOPT REPEAL OF RULE §41.33, RECEIVING RECORD OF DISTILLED SPIRITS 
AND WINE 
 
ADOPT REPEAL OF RULE §41.34, DISTILLED SPIRITS REPORT OF 
MINIATURES 
 
ADOPT REPEAL OF RULE §41.36, MONTHLY REPORT OF ALE AND MALT 
LIQUOR 
 
ADOPT REPEAL OF RULE §41.46, BEER- IN GENERAL 
 
ADOPT REPEAL FO RULE §41.55, MALT BEVERAGES FOR EXPORT 
 
Assistant General Counsel Wilson stated that agenda items 13-17 are being repealed 
as part of the consolidation of the tax reporting requirements project. He added that 
the information that is required to be reported will now be on a form. Assistant General 
Counsel Wilson stated that Thomas Graham, Director of Tax and Label Approval, has 
had extensive discussions with industry members to develop the forms. He added that 
these changes should expedite the process and make it easier for both the agency 
and the industry.   
 
Presiding Officer Cuevas asked Director Graham for any additional comments.  
 
Director Graham came forward to address the commission. He stated that he 
appreciates all of the support he has received from the other divisions to make this 
project a success. 
 
Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved to 
Approve Items 13-17 as recommended by staff. Commissioner Steen seconded 
the motion and the motion passes. 
 
Agenda items grouped together for discussion 
 
Presiding Officer Cuevas read agenda items 18-23 for the Commissioners 
consideration. 
 
ADOPT AMENDMENTS TO RULE §33.9, FEES FOR ONLINE TRANSACTIONS 
 
Assistant General Counsel Wilson stated that the amendments to Rule §33.9 will 
reflect that the amount of the fees charged for using the Texas.Gov portal are set by 
the Texas Department of Information Resources. 
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ADOPT AMENDMENTS TO RULE §41.32, MONTHLY REPORT OF DISTILLED 
SPIRITS, WINES, ALE AND MALT LIQUOR, AND BEER 
 
ADOPT AMENDMENTS TO RULE §41.35, BOTTLING RECORD 
 
ADOPT AMENDMENTS TO RULE §41.41, NONRESIDENT SELLER’S REPORT 
 
ADOPT AMENDMENTS TO RULE §41.45, FAILURE TO MAKE REPORTS AND 
RECORDS 
 
ADOPT AMENDMENTS TO RULE §41.53, REQUIRED RECORDS FOR 
BREWPUBS 
 
Assistant General Counsel Wilson stated that items 19-23 are various tax reporting 
rules and forms that are part of Director Graham’s consolidation project.  
 
Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved to 
Approve Items 18-23 as recommended by staff. Commissioner Steen seconded 
the motion and the motion passes. 
 
Agenda items grouped together for discussion 
 
Presiding Officer Cuevas read agenda items 24 and 25 for the Commissioners 
consideration. 
 
ADOPT NEW RULE §41.46, NONRESIDENT MANUFACTURER’S REPORT 
 
ADOPT NEW RULE §41.55, MALT BEVERAGES FOR EXPORT 
 
Assistant General Counsel Wilson stated that these new rules are also part of Director 
Graham’s tax reporting consolidation project.  
 
Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved to 
Approve Items 24 and 25 as recommended by staff. Commissioner Steen 
seconded the motion and the motion passes. 
 
APPROVE PUBLICATION OF NOTICE OF PROPOSED REVIEW OF RULE §33.41, 
FINANCIAL INTEREST 
 
Assistant General Counsel Wilson stated that Rule §33.41 was the result of a petition 
for rulemaking during the 1990s. He added that the need for this rule has not 
changed. Assistant General Counsel Wilson stated that the recommendation is to 
publish it in the Texas Register to receive comments on possible changes. If no 
comments are received during the publication period the rule will be readopted without 
changes.  
 
Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved 
publication of item 26 for a 30-day comment period in the Texas Register, as 
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recommended by staff. Commissioner Steen seconded the motion and the 
motion passes. 
 
APPROVE PUBLICATION OF PROPOSED AMENDMENTS TO RULE §33.5, FOOD 
AND BEVERAGE CERTIFICATE 
 
Assistant General Counsel Wilson stated that a stakeholders meeting was held and 
comments were received on Rule §33.5, Food and Beverage Certificate. He added 
that version being presented at today’s meeting reflects those changes. Assistant 
General Counsel Wilson stated that a Public Hearing on this rule is scheduled for 
October 20, 2016. He added that the issue that received the most attention at the 
stakeholders meeting was whether or not the license holder must be the person who 
provides food service as the primary business at the premises in order to qualify for a 
Food and Beverage Certificate. As a result of the comments, it was decided that the 
primary business at the location does have to be food service, but the food service 
does not have to be provided by the permit holder. Assistant General Counsel Wilson 
stated that as part of the application process, the license holder does have to identify 
all businesses that have a location at the premises. He added that another provision 
has been added to make clear that, for auditing purposes, the agency will be looking 
to the license holder to provide the information needed to determine if the license 
holder qualifies for a Food and Beverage Certificate.  
 
Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved 
publication of item 27 for a 30-day comment period in the Texas Register, as 
recommended by staff. Commissioner Steen seconded the motion and the 
motion passes. 
 
Agenda items grouped together for discussion 
 
Presiding Officer Cuevas read agenda items 28 and 29 for the Commissioners 
consideration. 
 
APPROVE PUBLICATION OF PROPOSED REPEAL OF RULE §33.11, 
APPLICATION AND ISSUANCE  
 
APPROVE PUBLICATON OF NEW RULE §33.11, APPLICATION AND ISSUANCE 
OF TEMPORARY LICENSES AND PERMITS 
 
Assistant General Counsel Wilson stated that Rule §33.11 was also the subject of a 
stakeholders meeting. He added that there were changes made to the draft rule to 
reflect the discussion. Assistant General Counsel Wilson stated that the language 
changes in the new rule reflect that these applications should be filed with ten days in 
advance of the date of the event. He added that the rule also makes clear that if an 
applicant fails to apply ten days in advance they run the risk of not obtaining the 
permit in time for their event. 
 
Presiding Officer Cuevas quizzed Assistant General Counsel Wilson if the wording in 
the rule should be “may” or “shall” as opposed to “should.” 
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Assistant General Counsel Wilson responded that in the original draft of the new rule 
included the word “shall”. He added that after discussion, it was decided that the more 
appropriate word would be “should” as the rule already states that there is the risk of 
not obtaining the permit in time for the event if the ten day advance notice is not given.  
 
Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved 
publication of items 28 and 29 for a 30-day comment period in the Texas 
Register, as recommended by staff. Commissioner Steen seconded the motion 
and the motion passes. 
 
Agenda items grouped together for discussion 
 
Presiding Officer Cuevas read agenda items 30 and 31 for the Commissioners 
consideration. 
 
APPROVE PUBLICATION OF PROPOSED REPEAL OF RULE §33.12, USE OF 
CATERER’S PERMITS  
 
APPROVE PUBLICATION OF NEW RULE §33.12, USE OF CATERER’S PERMITS 
AND REQUEST FOR CATERER CERTIFICATE 
 
Assistant General Counsel Wilson stated that changes to Rule §33.12 are the result of 
input received at the stakeholders meeting. He added that one significant change in 
the language of this new rule regarding the filing of caterer’s permit applications within 
ten days of the event date. The wording of this rule has also been changed from 
“shall” to “should.” Assistant General Counsel Wilson stated that the discussion draft 
of this rule proposed to impose a fee of one hundred dollars after the first ten 
Caterer’s Permits were pulled, but in the version presented today, that proposal has 
been removed. 
 
Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved 
publication of items 30 and 31 for a 30-day comment period in the Texas 
Register, as recommended by staff. Commissioner Steen seconded the motion 
and the motion passes. 
 
Agenda items grouped together for discussion 
 
Presiding Officer Cuevas read agenda items 32 and 33 for the Commissioners 
consideration. 
 
APPROVE PUBLICATION OF PROPOSED AMENDMENTS TO RULE §45.121, 
CREDIT RESTRICTIONS AND DELINQUENT LIST FOR LIQUOR 
 
APPROVE PUBLICATION OF PROPOSED AMENDMENTS TO RULE §45.131, 
PAYMENT REGULATIONS FOR CERTAIN MALT BEVERAGES 
 
Assistant General Counsel Wilson stated that was a lot of discussion on these rules at 
the stakeholders meeting. He added that there has also been a lot of discussion 
regarding credit law and cash law during previous commission meetings. Assistant 
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General Counsel Wilson stated that the minor changes being presented at today’s 
meeting would specify everyone’s place on the cash and credit law scale. He added 
that historically, there has been some confusion with who follows cash law rules and 
who follows credit law rules. Assistant General Counsel Wilson stated the holders of 
local distributors permits are subject to statute and the rule is consistent with the 
statutory provisions. 
 
Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved 
publication of items 32 and 33 for a 30-day comment period in the Texas 
Register, as recommended by staff. Commissioner Steen seconded the motion 
and the motion passes. 
 
PUBLIC COMMENTS 
 
Presiding Officer Cuevas opened the floor for additional comments before the 
Commission.  No one came forward to address the Commission. 
 
Presiding Officer Cuevas called upon Internal Auditor Monday Rufus to present the 
next two agenda items. 
 
INTERNAL AUDITOR UPDATE – FOLLOW-UPON PRIOR INTERNAL AUDIT 
RECOMENDATONS (BUSINESS CONTINUITY; IDENTIFICATION 
STAMPS/PRIVATE CLUB CARDS; INFORMATON TECHNOLOGY AND SYSTEM 
DEVELOPMENT; PERSONNEL PROCESS) 
 
Mr. Monday Rufus stated that he had reviewed the status of the internal audit 
recommendations related to this audit as of August 31, 2016. He then referenced 
page seven of the audit report which shows prior findings, current status and auditor’s 
remarks.  
 
Commissioner Weinberg advised that the audit committee had met the previous week 
with the internal auditor and his assistant and went over all of the recommendations. 
He added that all of the staff are in agreement with the recommendations. 
Commissioner Weinberg stated that this audit is a review of a previous audit to 
determine if the recommendations had been completed. He added the agency is in 
the process of either completing or planning a completion date for these 
recommendations. Commissioner Weinberg commented that it was an excellent audit 
and the agency does a good job of accepting the recommendations of the auditor.  
 
Presiding Officer Cuevas thanked Commissioner Weinberg for his work with the audit 
committee. 
 
 INTERNAL AUDIT OF INFORMATION SYSTEMS – SECURITY 
 
Internal Auditor Monday Rufus stated that an internal audit of the Information 
Systems-Security was conducted as of August 22, 2016. Mr. Rufus gave a summary 
of the internal audit results.  
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Mr. Rufus stated that agency management is ultimately responsible for the agency’s 
security measures. Although the Information Security office manages the day to day 
operations of the network and network equipment, the TABC has maintained an 
agency-wide information security program to ensure that policies and procedures are 
followed. He added that there is a procedure in place that prompts accounts removal 
when an employee is transferred to another division or is terminated. The TABC has a 
process in place for addition, change, or deletion of network access and limiting 
access to the computer room. Mr. Rufus stated that there is a control that ensures 
transmissions over networks and remote access are protected through the use of VPN 
and /or password protection. He added that additionally, there is periodic review of 
security violations and reporting to the Texas Department of Information Resources. 
Mr. Rufus advised that TABC can enhance controls over information security by 
ensuring compliance with the information security standards and designing and 
implementing periodic review of user access to the agency’s systems.   
 
Commissioner Weinberg commented that he is pleased with this audit. Commissioner 
Weinberg stated that cybersecurity has become an unbelievably important area for 
every business. He added that the agency is doing the best it can.  Commissioner 
Weinberg added that there are some outside things beyond the control of the 
agency’s cybersecurity measures.  
 
Presiding Officer Cuevas quizzed Information Resources Director Jay Webster how 
often attacks occur on the security system. Director Webster responded that these 
attacks occur every day. 
 
Commissioner Weinberg commented that the Continuity of Operations Plan (COOP) 
has been in place for a year and the agency has not performed any tabletop exercises 
to test the plan. He added that he believes that the agency has a great plan, but it 
needs to be tested. 
 
Presiding Officer Cuevas called for Executive Chief of Field Operations Robert Saenz 
to come forward to provide a briefing on the new TABC mobile app. 
 
Executive Chief Saenz stated that the new TABC mobile app, TABC: Mobile, provides 
a place for customers to submit complaints against licensed locations. He added that 
prior to this app; complaints would have to be made through the complaints website.  
Executive Chief Saenz stated that previously, complaints would sit dormant in the 
complaints inbox until the lieutenants sifted through possibly one hundred complaints 
to find the ones that pertained to their region. He added that once the lieutenants 
found their region’s three or four complaints they would extract them and open a 
complaint card into the Agency Reporting and Tracking System (ARTS.) Executive 
Chief Saenz stated that the new app sources the complaints to the appropriate region. 
He added that this app gives the agency one electronic repository for all complaint 
information.  
 
Commissioner Steen inquired how the app identifies the correct location if the 
customer ops out of using the location services on their phone to remain anonymous. 
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Executive Chief Saenz responded that the complaint will still be filed on the correct 
location. He added that the customer will enter the name of the location they are 
complaining about into the app.  
 
NEXT MEETING DATE  
 
Presiding Officer Cuevas opened a discussion on the TABC Commission meeting 
date for November. Due to the Thanksgiving holiday on November the 24th, it was 
decided that the Commission meeting will be held on Thursday, November 17, 2016.  
 
Presiding Officer Cuevas called for a motion. Commissioner Weinberg moved to 
approve the date change for the November TABC Commission meeting. 
Commissioner Steen seconded the motion and the motion passes. 
 
Presiding Officer Cuevas announced the next meeting date will be held on Thursday, 
November 17, 2016.  
 
ADJOURNMENT  
 
Presiding Officer Cuevas called for a motion to adjourn.  Commissioner Weinberg 
made a motion. Commissioner Steen seconded. The motion was made and 
seconded.  The motion passes.  Presiding Officer Cuevas announced that the 
meeting was adjourned at 2:01 p.m. 
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September 20, 2016 Commission Meeting 
Agenda Item 12:  Re-Adopt, Without Change, Rule §33.10, Citizenship and Status 

 
The Texas Alcoholic Beverage Commission readopts without change 16 Texas Administrative 
Code §33.10, Citizenship and Status. 

The proposed rule review was published in the August 5, 2016, issue of the Texas Register (41 
TexReg 5803).  No comments were received. 

The rule review was conducted pursuant to Government Code §2001.039.  The agency finds that 
the reasons for adopting the rule continue to exist.  The rule is not obsolete, reflects current legal 
and policy considerations, and reflects current procedures of the Commission. 
 

Text of rule being re-adopted: 

§33.10 Citizenship and Status 
 
(a) An individual who applies for a license or permit shall, at the time of filing the 
application, be a United States citizen or legally authorized to work in the United States.   
The commission will not issue a permit or license to a person that will cause the person to be in 
violation of the person's immigration status and/or result in them being illegally in the United 
States. 
 
(b) No permit shall be issued to a corporation, partnership, firm, association, or other legal 
entity, other than an individual, unless the entity is formed by filing a certificate of formation or 
registered to transact business in this state.  This requirement does not apply to: 
  (1)  An entity holding a brewer’s permit, and other licenses and permits as are 
necessary to the operation of the brewer’s permit, 

(2)  A holder of an agent’s, industrial or carrier’s permit, or 
(3)  A foreign corporation that was engaged in the legal alcoholic beverages business 

in this State under charter or permit prior to August 24, 1935.  
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September 20, 2016 Commission Meeting 
Agenda Item 13: Adopt Repeal of Rule §41.33, Receiving Record of Distilled Spirits and Wine 

The Texas Alcoholic Beverage Commission adopts the repeal of §41.33, relating to Receiving Record of 
Distilled Spirits and Wine, without changes to the proposed repeal as published in the August 12, 2016, 
issue of the Texas Register (41 TexReg 5867).  No comments were received. 

Section 41.33 addresses the requirement that holders of rectifier's, wholesaler's, general and local Class B 
wholesaler's, Class A and B winery, and wine bottler's permits must make a monthly report (receiving 
record of distilled spirits and wines) to the commission.  The rule sets forth the information required in 
the report and requires that entries must be made on the report within 24 hours after the day any such 
distilled spirits and wines are received or become the property of the permittee at any point within the 
State of Texas. 

The commission has reviewed the section pursuant to Government Code §2001.039 and has determined 
that the need for a rule addressing this reporting requirement continues to exist but that it is more 
appropriately addressed elsewhere.  Therefore, the commission repeals the text of this section.  The 
reporting requirement is now reflected in an amended version of §41.32, relating to Monthly Report of 
Distilled Spirits, Wines, Ale and Malt Liquor, and Beer. The commission is amending §41.32 in a 
separate and simultaneous rulemaking. 

The repeal is adopted pursuant to Alcoholic Beverage Code §5.31, which grants authority to prescribe 
rules necessary to carry out the provisions of the Code. 

The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise of the 
agency's legal authority. 

TEXT OF RULE BEING REPEALED: 

§41.33 Receiving Record of Distilled Spirits and Wines 
 
(a) Each holder of a rectifier's, wholesaler's, general and local Class B wholesaler's, Class A and B 
winery, or wine bottler's permit shall make a monthly report (receiving record of distilled spirits and 
wines) to the commission on forms prescribed by the administrator. 
 
(b) The report shall be made and filed by the permittee with the commission at its offices in Austin, 
Texas, on or before the 15th day of the month following the calendar month for which the report is made 
and shall show: 
 (1) distilled spirits and wines produced and received by the permittee during the month; 
 (2) the dates received; 
 (3) from whom received; 
 (4) point of origin of each shipment; 
 (5) invoice dates and invoice numbers of each shipment; 
 (6) total number of cases in each shipment; 
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 (7) the amount of wine gallons received for distilled spirits, wine not over 14% alcohol by 
volume, wine 14-24% alcohol by volume and wine sparkling; and 
 (8) the name of the carrier making delivery, freight bill number and car initials and number 
of each shipment received. 
 
(c) Entries shall be made on this report within 24 hours after the day any such distilled spirits and 
wines are received or become the property of the permittee at any point within the State of Texas. 
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September 20, 2016 Commission Meeting 
Agenda Item 14: Adopt Repeal of Rule §41.34, Distilled Spirits Reports of Miniatures 

The Texas Alcoholic Beverage Commission adopts the repeal of §41.34, relating to Distilled Spirits 
Reports of Miniatures, without changes to the proposed repeal as published in the August 12, 2016, issue 
of the Texas Register (41 TexReg 5867).  No comments were received. 

Section 41.34 addresses the requirement that holders of distiller's, rectifier's or wholesaler's permits must 
make a monthly report (distilled spirits report of miniatures) to the commission.  The rule sets forth the 
information required in the report. 

The commission has reviewed the section pursuant to Government Code §2001.039 and has determined 
that the need for a rule addressing this reporting requirement continues to exist but that it is more 
appropriately addressed elsewhere.  Therefore, the commission repeals the text of this section.  The 
reporting requirement is now reflected in an amended version of §41.32, relating to Monthly Report of 
Distilled Spirits, Wines, Ale and Malt Liquor, and Beer. The commission is amending §41.32 in a 
separate and simultaneous rulemaking. 

The repeal is adopted pursuant to Alcoholic Beverage Code §5.31, which grants authority to prescribe 
rules necessary to carry out the provisions of the Code. 

The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise of the 
agency's legal authority. 

TEXT OF RULE BEING REPEALED: 

§41.34 Distilled Spirits Report of Miniatures 
 
 (a) Each holder of a distiller's, rectifier's or wholesaler's permit shall make a monthly report (distilled 
spirits report of miniatures) to the commission on forms prescribed by the administrator. 
  
(b) The report shall be made and filed by the permittee with the commission at its offices at Austin, 
Texas, on or before the 15th day of the month following the calendar month for which the report is made 
and shall show the following:  
 (1)  month for which the report is made, trade name and address of permittee, and permit 
number;  
 (2)  number of miniatures in inventory, beginning of month;  
 (3)  receipts of miniatures showing invoice number, total cases, number of miniatures, and 
total of miniatures received; 
 (4)  exemptions for end of month inventory, sales to Texas wholesaler, exports out-of-state, 
common carrier claims and breakage, and other allowable exemptions; and  
 (5)  number of miniatures subject to tax and the taxes due.  
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September 20, 2016 Commission Meeting 
Agenda Item 15:  Adopt Repeal of Rule §41.36, Monthly Report of Ale and Malt Liquor 

The Texas Alcoholic Beverage Commission adopts the repeal of §41.36, relating to Monthly Report of 
Ale and Malt Liquor, without changes to the proposed repeal as published in the August 12, 2016, issue 
of the Texas Register (41 TexReg 5869).  No comments were received. 

Section 41.36 addresses the requirement that holders of brewer's, wholesaler's, general Class B 
wholesaler's or local Class B wholesaler's permits must make a monthly report (monthly report 
of ale and malt liquor manufactured, imported, purchased, and disposed of) to the commission.  
The rule sets forth the information required in the report. 

The commission has reviewed the section pursuant to Government Code §2001.039 and has determined 
that the need for a rule addressing this reporting requirement continues to exist but that it is more 
appropriately addressed elsewhere.  Therefore, the commission repeals the text of this section.  The 
reporting requirement is now reflected in an amended version of §41.32, relating to Monthly Report of 
Distilled Spirits, Wines, Ale and Malt Liquor, and Beer. The commission is amending §41.32 in a 
separate and simultaneous rulemaking. 

The repeal is adopted pursuant to Alcoholic Beverage Code §5.31, which grants authority to prescribe 
rules necessary to carry out the provisions of the Code. 

The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise of the 
agency's legal authority. 

TEXT OF RULE BEING REPEALED: 

§41.36 Monthly Report of Ale and Malt Liquor 
 
(a) Each holder of a brewer's, wholesaler's, general Class B wholesaler's or local Class B 
wholesaler's permit shall make a monthly report (monthly report of ale and malt liquor 
manufactured, imported, purchased, and disposed of) to the commission on forms prescribed by 
the administrator. 
 
(b) The report shall be made and filed by the permittee with the commission at its offices at 
Austin, Texas, on or before the 15th day of the month following the calendar month for which 
the report is made and shall show: 
 (1) the month for which the report is filed; 
 (2) the class of permit and permit number; 
 (3) the county in which the permit is issued; 
 (4) the name of the permittee and his address; 
 (5) the mailing address of the permittee; 
 (6) by brands, the quantity and units of ale and malt liquor sold that are manufactured 
in Texas; 
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 (7) amounts of ale and malt liquor imported from nonresident brewers and 
nonresident sellers during the month, showing invoice dates, invoice numbers, names and 
addresses of sellers, quantities by units, names of delivering carriers, freight bill numbers and car 
initials and numbers; 
 (8) sales aboard ships, showing quantities by units and to whom sold; 
 (9) sales shipped out-of-state, showing quantities by units and to whom sold; 
 (10) only with proper verification, tax exemptions of common carrier claims showing 
quantities by units; 
  (11) consumption of tax due on taxable units; 
  (12) purchases of ale and malt liquor from Texas brewers and wholesalers showing 
invoice dates, names and addresses of shippers, brands, and quantities by units; and 
 (13) inventories at end of month. 
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September 20, 2016 Commission Meeting 
Agenda Item 16:  Adopt Repeal of Rule §41.46, Beer – In General 

The Texas Alcoholic Beverage Commission adopts the repeal of §41.46, relating to Beer – In General, 
without changes to the proposed repeal as published in the August 12, 2016, issue of the Texas Register 
(41 TexReg 5871).  No comments were received. 

Section 41.46 addresses:  payments of tax on beer by manufacturers, distributors and importers; 
distributor's monthly reports; manufacturer's monthly reports; nonresident manufacturer's monthly 
reports; carrier's monthly reports; and tax refund claims. 

The commission has reviewed the section pursuant to Government Code §2001.039 and has determined 
that the need for a rule addressing these reporting requirement continues to exist but that they are more 
appropriately addressed elsewhere.  Therefore, the commission repeals the text of this section.  Some of 
the reporting requirement are now reflected in an amended version of §41.32, relating to Monthly Report 
of Distilled Spirits, Wines, Ale and Malt Liquor, and Beer. The commission is amending §41.32 in a 
separate and simultaneous rulemaking.  The reporting requirements for nonresident manufacturers are 
now addressed in a new version of §41.46, relating to Nonresident Manufacturer's Report, that the 
commission is adopting in a separate and simultaneous rulemaking proceeding. 

The repeal is adopted pursuant to Alcoholic Beverage Code §5.31, which grants authority to prescribe 
rules necessary to carry out the provisions of the Code. 

The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise of the 
agency's legal authority. 

TEXT OF RULE BEING REPEALED: 

§41.46 Beer--In General 
 
(a) Tax. Holders of distributor's and importer's licenses must pay the tax on beer imported by them 
not later than the 15th day of the month following the month in which the importation of beer was made. 
Holders of manufacturer's licenses must pay the tax assessed on beer sold by them not later than the 15th 
day of the month following the month in which sales are made. Remittance of the tax due on beer, less 
2.0% of the amount due when submitted within the required time, shall accompany the manufacturer's 
and distributor's reports hereinafter provided for and shall be made by cashier's check, certified check or 
United States postal money order payable to the state treasurer of Texas.  
 
(b) Distributor's monthly report.  
 (1) Each holder of a general distributor's license, branch distributor's license, or local 
distributor's license shall make a monthly report (Distributor's Monthly Report) to the commission on 
forms prescribed by the administrator.  
 (2) The holder of more than one license, or the holder of a general distributor's license and a 
branch license, shall make a separate report of the business conducted under each license so held.  
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 (3) The report shall be made and filed by the licensee with the commission at its offices at 
Austin, Texas, on or before the 15th day of the month following the calendar month for which the report 
is made and shall show:  
  (A) the number of the license under which the business is conducted, the class of 
license and the county for which issued, and importer's license number, if any;  
  (B) the name of the distributor and his address;  
  (C) the brands of beer sold and the counties in which sales are made;  
  (D) the amount of beer purchased from Texas manufacturers or distributors during 
the month, showing invoice dates and names and addresses of sellers and the quantity by units, such as 
barrels, half-barrels, cases and cartons;  
  (E) the amount of beer purchased from out of state during the month, showing 
invoice dates and names and addresses of sellers, and the quantity by units;  
  (F) total sales into military installations during the month, showing invoice dates and 
names and addresses of purchasers;  
  (G) total sales outside Texas during the month, showing invoice dates and names and 
addresses of purchasers;  
  (H) total beer destroyed by railroads and common carrier truck lines when allowance 
for tax is claimed;  
  (I) computation showing total taxable beer and amount of tax due; and  
  (J) inventories at the end of the month.  
 
(c) Manufacturer's report.  
 (1) Each holder of a manufacturer's license, shall make a monthly report (Manufacturer's 
Report) to the commission on forms prescribed by the administrator.  
 (2) The report shall be made and filed by licensee with the commission at its offices at 
Austin, Texas, on or before the 15th day of the month following the calendar month for which the report 
is made and shall show:  
  (A) the month for which the report is made, the license number and the name and 
address of the manufacturer;  
  (B) the brands of beer sold;  
  (C) total sales during month direct to military establishments;  
  (D) total sales to purchasers located outside of Texas;  
  (E) total sales of taxable beer; and  
  (F) computation of total taxes due on taxable sales.  
 
(d) Monthly report of nonresident manufacturer.  
 (1) Each holder of a nonresident manufacturer's license shall make a monthly report 
(Monthly Report of Nonresident Manufacturer)  to the commission on forms prescribed by the 
administrator.  
 (2) The report shall be made and filed by each nonresident manufacturer with the 
commission at its offices at Austin, Texas, on or before the 15th day of the month following the calendar 
month for which the report is made and shall show:  
  (A) the month for which the report is made;  
  (B) name and address of the licensee;  
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  (C) license number;  
  (D) total barrels of beer shipped into Texas for the month; and  
  (E) names and addresses of consignees along with the invoice dates, brands of beer 
shipped, and quantity by units of beer shipped such as barrels, half-barrels, cases and cartons.  
 
(e) Carrier's report.  
 (1) Each holder of an importer's carrier's license shall make a monthly report (Carrier's 
Report) to the commission on forms prescribed by the administrator.  
 (2) The report shall be filed with the commission at its offices at Austin, Texas, on or before 
the 15th of the month following the calendar month for which the report is made, of all beer transported 
by them from origins outside this state to authorized license holders within this state. The report shall 
show:  
  (A) date of shipment;  
  (B) consignor;  
  (C) point of origin;  
  (D) consignee;  
  (E) destination;  
  (F) freight bill number;  
  (G) number of packages;  
  (H) car number and initials; and  
  (I) date of delivery.  
 (3) If no interstate shipments are transported into this state, a blank report shall be filed 
stating such fact.  
 
(f) Refund claims.  
 (1) If any manufacturer or distributor shipped out of this state for consumption outside this 
state, or sold aboard ships for ships' supplies or shipped into any installation of the national military 
establishment, wherein the State of Texas has ceded police jurisdiction, for consumption by military 
personnel within such installation, any beer on which the state tax has been paid, such manufacturer or 
distributor may file claim for refund of the tax.  
 (2) Claim forms shall be furnished by the commission and claims must be executed under 
oath and be supported by copies of invoices on each shipment for which tax refund is claimed, together 
with a signed copy of the bill of lading from the carrier handling such shipment, if any.  
 (3) All such claims shall be filed by the shipper not later than 90 days after the date of 
shipment and no claim will be recognized by the commission if not filed within the 90-day period.  
 
(g) Importer's report. In view of the provision of law requiring that the applicant be the holder of a 
distributor's or a manufacturer's license before he is eligible to obtain an importer's license, the tax 
liability fixed by law upon the importer shall be reported in such importer's report as a licensed distributor 
or manufacturer, and remittance of amounts due shall accompany the report.  
 
(h) Oaths. Each report required by this section shall be signed and sworn to by the permittee or 
licensee or his duly authorized representative before a notary public, or other officer authorized to 
administer oaths.  
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(i) Copies. An exact copy of each report required by this section shall be retained in the files of the 
permittee or licensee and shall be kept by said permittee or licensee for a period of at least two years, 
subject to inspection of the commission or its authorized representative at all reasonable office hours.  

(j) Violations. It shall be a violation of this section to fail or refuse to make any record or report 
herein required, or for any person to make or cause to be made any false or incorrect entry or entries on 
any record or report herein provided for. It shall further be in violation of this section to fail to make any 
entry or entries on any record or report provided by this section at the time or in the place or manner 
herein required. 
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September 20, 2016 Commission Meeting 
Agenda Item 17: Adopt Repeal of Rule §41.55, Malt Beverages for Export 

The Texas Alcoholic Beverage Commission adopts the repeal of §41.55, relating to Malt Beverages for 
Export, without changes to the proposed repeal as published in the August 12, 2016, issue of the Texas 
Register (41 TexReg 5874).  No comments were received. 

Section 41.55  addresses malt beverages that are illegal for sale in this state because of alcohol content, 
container size, package or label,  The rule requires that distributors and wholesalers who intend to receive, 
store, transport or deliver such beverages for export to another state must register with the commission 
prior to such activities taking place.  The rule also requires separate invoicing, storage and reporting of 
such beverages. 

The commission has reviewed the section pursuant to Government Code §2001.039 and has determined 
that the need for a rule addressing malt beverages for export continues to exist.  However, given the 
extent of required revisions, the commission repeals the text of this section and is replacing it with new 
text in a new §41.55, with the same title, that is being adopted by the commission in a separate and 
simultaneous rulemaking proceeding.  

The repeal is adopted pursuant to Alcoholic Beverage Code §5.31, which grants authority to prescribe 
rules necessary to carry out the provisions of the Code. 

The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise of the 
agency's legal authority. 

TEXT OF RULE BEING REPEALED: 

§41.55 Malt Beverages for Export 
 
(a) This rule applies to §§19.05, 20.03, 21.03, 64.09, 65.08 and 66.11 of the Alcoholic Beverage 
Code. 
 
(b) Each holder of a general distributor’s license, branch distributor’s license, local distributor’s 
license, wholesaler’s permit, general Class B wholesaler’s permit, and local Class B wholesaler’s permit 
with the intent to receive, store, transport, and deliver malt beverages, that are otherwise illegal to sell in 
this state because of alcohol content, container size, package or label, for export to another state, shall 
register with the commission prior to any transactions taking place.  
 
(c) The registration shall be on forms as prescribed by the administrator and shall include an 
assignment of territory for the distribution and sale of the malt beverages from the manufacturer of the 
brand(s). 
 
(d) A separate invoice, from malt beverages approved in Texas, is required for each transaction 
covering malt beverages purchased or sold as described in this section. 
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(e) Malt beverages for export that are otherwise illegal to sell in this state because of alcohol content, 
containers, packages or labels, shall be stored and segregated from other licensed products. 

(f) Each transaction relating to malt beverages for export shall be reported separately on the monthly 
Distributors Report or Wholesalers Ale & Malt Liquor Report. 
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September 20, 2016 Commission Meeting 
Agenda Item 18: Adopt Amendments to Rule §33.9, Fees for On-Line Transaction 

The Texas Alcoholic Beverage Commission adopts amendments to §33.9, relating to Fees for On-Line 
Transaction, without changes to the proposed text as published in the August  12, 2016, issue of the Texas 
Register (41 TexReg 5865).  No comments were received. 

Section 33.9 sets the fees that the commission charges for online transactions. The rule was amended 
effective April 17, 2016, to reflect the fees required at that time to process online transactions utilizing the 
Texas.Gov portal.  Since that time, the commission has been informed that the fees for utilizing 
Texas.Gov portal are being changed by the Texas Department of Information Resources.  The 
commission wants to encourage the use of online resources for filings. The commission also recognizes 
that the fees associated with the use of these resources are subject to change.   

Therefore, the commission amends the section to delete the specific amount of the charges and instead to 
simply reflect that the amount of the fees charged for using the Texas.Gov portal are set by the Texas 
Department of Information Resources. 

The amendments are adopted pursuant to Alcoholic Beverage Code §5.31, which grants authority to 
prescribe rules necessary to carry out the provisions of the Code, and §5.55, which grants authority to 
charge reasonable service fees for the use of electronic or internet service to apply for licenses, permits or 
certificates. 

The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise of the 
agency's legal authority. 

Text of rule as amended: 

§33.9  Fees for Online Transaction. 

(a) This rule relates to §5.55 of the Alcoholic Beverage Code. 
 
(b) The commission will charge fees for online transactions in the amount authorized by the Texas 
Department of Information Resources for processing online transactions utilizing the Texas.Gov portal. 
 
Text of rule showing changes made by amendments: 

§33.9  Fees for Online [On-Line] Transaction. 

(a) This rule relates to §5.55 of the Alcoholic Beverage Code. 
 
(b) The commission will charge fees for online transactions in the amount authorized by the Texas 
Department of Information Resources for processing online transactions utilizing the Texas.Gov portal. 
[A service fee of $0.25 shall be assessed for each on-line transaction paid by credit card.   
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(c) An additional fee of 2.75% of the total transaction amount shall be assessed for transactions paid 
by credit card.  
 
(d) A service fee of one dollar ($1.00) shall be assessed for transactions paid by ACH or electronic 
check.] 
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September 20, 2016 Commission Meeting 
Agenda Item 19: Adopt Amendments to Rule §41.32, Monthly Report of Distilled Spirits, Wines, 
Ale and Malt Liquor, and Beer  
 
The Texas Alcoholic Beverage Commission adopts amendments to§41.32, Monthly Report of Distilled 
Spirits, Wines, Ale and Malt Liquor, and Beer, without changes to the proposed text as published in the 
August  12, 2016, issue of the Texas Register (41 TexReg 5866).  No comments were received. 

Section 41.32 addresses the requirement that holders of distiller's, rectifier's, wholesaler's, general and 
local Class B wholesaler's, Class A and B winery, or wine bottler's permits must make a monthly report 
(monthly report of distilled spirits and wines received and disposed of)  to the commission.  The rule sets 
forth the information required in the report. 

The commission reviewed the section pursuant to Government Code §2001.039 and  determined that the 
need for a rule addressing this reporting requirement continues to exist but that some changes to the rule 
are appropriate.   

In separate rulemaking proceedings ongoing simultaneously with the amendment of this section, the 
commission is repealing other rules addressing reporting requirements for other types of license and 
permit holders.  Subsection (a) is amended to include those license and permit holders under this rule. 

Subsection (a) is also amended to authorize the executive director (or the executive director's designee) to 
approve the use of other forms to make the required reports, in addition to the forms prescribed by the 
commission. 

Subsection (b) is amended to delete the specific information to be provided in the monthly report of 
distilled spirits and wines received and disposed of.  This allows the commission to make necessary 
changes to the forms without having to amend the rule each time a change is required.  The forms are 
developed and changed after consultation with affected industry members and other commission 
stakeholders.   

Removing the specific list of information required to be on the forms also allows the consolidation of 
reporting requirements in §41.32, in conjunction with the repeal of §§41.33, 41.34 and 41.36 that the 
commission is adopting in separate but simultaneous rulemaking proceedings. 

New subsection (c) describes invoice requirements and clarifies that the commission may require that 
invoices be submitted to support entries in the monthly reports. 

New subsection (d) clarifies that the required monthly reports must be filed each month even if no sales or 
shipments have been made.   

The amendments are adopted pursuant to Alcoholic Beverage Code §5.31, which grants authority to 
prescribe rules necessary to carry out the provisions of the Code. 
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The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise of the 
agency's legal authority. 

Text of rule as amended: 

§41.32  Monthly Report of Distilled Spirits, Wines, Ale and Malt Liquor, and Beer. 
 
(a) Each holder of a distiller's and rectifier's permit, any class of wholesaler's permit, a  winery 
permit, a  wine bottler's permit, a brewer's permit, a manufacturer's license, or any class of distributor's 
license shall make a monthly report  to the commission on forms prescribed or approved by the executive 
director or the executive director's designee. 
 
(b) The report shall be electronically submitted or postmarked  by the license or permit holder  with 
the commission at its offices at Austin, Texas, on or before the 15th day of the month following the 
calendar month for which the report is made. 
 
(c)  Upon request by an authorized representative of the commission, invoices shall be submitted to 
support each entry in the report. A legible copy of each invoice must show: 
 (1) invoice number and invoice date; 
 (2) trade name and address of permitted/licensed manufacturer and/or brewer for malt 
beverages 
 (3) trade name and address of permitted non-resident seller, distiller or winery for wine and 
distilled spirits 
 (4) trade name and shipping address of customer; 
 (5) brand name, type, number and size of containers, total cases, unit or line-item extension 
price, and total selling price; 
 (6) origin of shipment and shipping date; and 
 (7) total gallons by taxable class of alcohol invoiced. 
 
(d)  The monthly report required by this section must be filed each month even if no sales or shipments 
have been made. 
 

Text of rule showing changes made by amendments: 

§41.32  Monthly Report of Distilled Spirits, [and] Wines, Ale and Malt Liquor, and Beer. 
 
(a) Each holder of a distiller's[,] and rectifier's permit, any class of wholesaler's permit, a [general 
and local class B wholesaler's, class A and B] winery permit, a [or] wine bottler's permit, a brewer's 
permit, a manufacturer's license, or any class of distributor's license shall make a monthly report 
[(Monthly Report of Distilled Spirits and Wines Received and Disposed Of)] to the commission on forms 
prescribed or approved by the executive director or the executive director's designee [administrator]. 
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(b) The report shall be electronically submitted or postmarked [made and filed] by the license or 
permit holder [permittee] with the commission at its offices at Austin, Texas, on or before the 15th day of 
the month following the calendar month for which the report is made. [and shall show the following: 
 (1) Month for which the report is made, permit number, class of permit, trade name and 
address of permittee. 
 (2) Wine gallons of distilled spirits, wine not over 14% alcohol by volume, wine 14-24% 
alcohol by volume, and wine sparkling along with the invoice dates, names and addresses of the 
consignees, invoice numbers and total cases for sales to Texas wholesalers, exports out-of-state, and sales 
to ships for ship's supplies. 
 (3) Wine gallons of distilled spirits, wine not over 14% alcohol by volume, wine 14-24% 
alcohol by volume, and wine sparkling along with the receiving dates, shippers' names and addresses, 
invoice numbers and total cases when distilled spirits and wines are destroyed by railroads and common 
carrier truck lines and when an exemption for the tax is claimed. 
 (4) Wine gallons of wine not over 14% alcohol by volume, wine 14-24% alcohol by volume, 
and wine sparkling along with the invoice dates, consignees' names and addresses, invoice numbers and 
total cases for exemptions for the tax for sales of wines to religious organizations for sacramental pur-
poses. 
 (5) The total wine gallons of distilled spirits, wine not over 14% alcohol by volume, wine 14-
24% alcohol by volume and wine sparkling that are during the month: 
  (A) owed in this state by, in the possession in this state of, the permittee on the first 
and last day; 
  (B) received; 
  (C) disposed of in a transaction exempt from tax; 
  (D) returned under authorization of the administrator; and 
  (E) subject to tax.] 
 
(c)  Upon request by an authorized representative of the commission, invoices shall be submitted to 
support each entry in the report. A legible copy of each invoice must show: 
 (1) invoice number and invoice date; 
 (2) trade name and address of permitted/licensed manufacturer and/or brewer for malt 
beverages 
 (3) trade name and address of permitted non-resident seller, distiller or winery for wine and 
distilled spirits 
 (34) trade name and shipping address of customer; 
 (45) brand name, type, number and size of containers, total cases, unit or line-item extension 
price, and total selling price; 
 (56) origin of shipment and shipping date; and 
 (76) total gallons by taxable class of alcohol invoiced. 
 
(d)  The monthly report required by this section must be filed each month even if no sales or shipments 
have been made.  
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September 20, 2016 Commission Meeting 
Agenda Item 20: Adopt Amendments to Rule §41.35, Bottling Record  
 
The Texas Alcoholic Beverage Commission adopts amendments to§41.35, Bottling Record, without 
changes to the proposed text as published in the August 12, 2016, issue of the Texas Register (41 TexReg 
5868).  No comments were received. 

The previous version of §41.35 required the holders of rectifier's, Class A and Class B winery or 
wine bottler's permits, or any person engaged in the bottling of wine, to make a monthly report 
(daily bottling report) to the commission.  The commission reviewed the section pursuant to 
Government Code §2001.039 and determined that the need for a rule addressing the information 
in this report continues to exist but that changes to the rule were appropriate.   

The commission amends subsection (a) of §41.35 to include holders of distiller's and rectifier's 
permits, winery permits, wine bottler's permits, brewer's permits, manufacturing licenses, or 
brewpub licenses under this rule. 

The commission further amends subsection (a) to eliminate the requirement that the required 
information be submitted in a monthly report and to instead require that the information be 
maintained as a record to be made available to the commission upon request. 

Subsection (b) is amended to specify the information to be recorded and to change the units to be 
recorded to reflect that other producers in addition to wineries would now be subject to the 
recordkeeping requirements.  

The physical inventory requirements in previous subsections (c) and (e) are deleted. 

Previous subsection (d) required entries to be made on the report within 48 hours after the day 
wine is received or bottled.  In new subsection (c), the commission allows entries to be made on 
the record up to three days after beer or liquor is received or bottled.  This allows more flexibility 
but still requires that entries be made close to the time recordable events occur in the interest of 
accuracy and so that they will not be lost to memory. 

New subsection (d) continues the requirements regarding wine manufactured and labelled for 
individuals that were in the previous version of the rule.   

The amendments are adopted pursuant to Alcoholic Beverage Code §5.31, which grants authority to 
prescribe rules necessary to carry out the provisions of the Code. 

The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise of the 
agency's legal authority. 
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Text of rule as amended: 

§41.35  Bottling Record 
 
(a) Each holder of a distiller's and rectifier's permit, winery permit, wine bottler's permit, 
brewer's permit, manufacturing license, or brewpub license shall make a record to be retained by 
the license or permit holder and made available to a representative of the commission upon 
request. 
 
(b) The record shall show: 
 (1) a full and complete report of all liquor or beer manufactured, received and bottled; 
 (2) the date of each day's operation; 
 (3) for each day's operation, the opening inventory in bulk gallons; 
 (4) receipts in bulk gallons; 
 (5) bulk gallons used in bottling; 
 (6) closing inventory in bulk gallons; 
 (7) total cases bottled, stating number and size of units; 
 (8) total gallons bottled; and 
 (9) total taxable gallons bottled of beer or class of liquor. 
 
 (c) Entries shall be made on this record no later than three days after beer or liquor is 
received or bottled. 
 
 (d) Each winery shall maintain a record of the wine manufactured and labeled for 
individuals.  This record shall include date of manufacture, adult's name, sample label and total 
gallons manufactured for each adult.  Each record shall be made available to a representative of 
the commission upon request. 
 
Text of rule showing changes made by amendments: 

§41.35  [Daily] Bottling Record [Report]. 
 
(a) Each holder of a distiller's and rectifier's permit, [class A and class B] winery permit, [or] 
wine bottler's permit, brewer's permit, manufacturing license, or brewpub license [or any person 
engaged in the bottling of wine, in addition to all other reports required,] shall make a record to 
be retained by the license or permit holder and made available to a representative of the 
commission upon request [monthly report (Daily Bottling Report) to the commission on forms 
prescribed by the administrator]. 
 
(b) The record [report] shall [be made and filed by the permittee with the commission at its 
offices at Austin, Texas, on or before the 15th day of the month following the calendar month for 
which the report is made and shall] show: 
 (1) a full and complete report of all liquor or beer manufactured, [wines] received and 
bottled [during the month for which the report is made]; 
 (2) the date of each day's operation; 
 (3) for each day's operation, the opening inventory in bulk [wine] gallons; 
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 (4) receipts in bulk [wine] gallons; 
 (5) bulk [wine] gallons used in bottling; 
 (6) closing inventory in bulk [wine] gallons; 
 (7) total cases bottled, stating number and size of units[, that is, tenths, pints, etc.]; 
 (8) total [wine] gallons bottled; and 
 (9) total taxable gallons bottled of beer or class of liquor. [; and 
 (10) the same information reported separately on wines in each tax classification 
 
(c) On the closing day of the month for which the report is made, an actual physical 
inventory shall be made of all bulk wine and the results posted on the designated form below the 
figure shown on the closing day of the month.] 
 
(c) [(d)] Entries shall be made on this record no later than three days after beer or liquor is 
[report within 48 hours after the date that any such wines are] received or bottled. 
 
[(e) Every person holding a wine bottler's permit must submit a sworn inventory of all empty 
glass on hand at the end of the month and also an affidavit showing the quantity and sizes of all 
empty glasses received during that month.  These must accompany other reports required to be 
sent to the commission not later than the 15th of the month following.] 
 
(d) [(f)] Each winery shall maintain a record of the wine manufactured and labeled for 
individuals.  This record shall include date of manufacture, adult's name, sample label, and total 
gallons manufactured for each adult.  Each record shall be made available to a representative of 
the commission upon request. 
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September 20, 2016 Commission Meeting 

Agenda Item 21: Adopt Amendments to Rule §41.41, Nonresident Seller's Report 

 

The Texas Alcoholic Beverage Commission adopts amendments to §41.41, relating to Nonresident 

Seller's Report, without changes to the proposed text as published in the August 12, 2016, issue of the 

Texas Register (41 TexReg 5870).  No comments were received. 

Section 41.41 addresses the requirement that holders of nonresident seller's permits must make a monthly 

report to the commission.  The commission reviewed the section pursuant to Government Code 

§2001.039 and determined that the need for a rule addressing this reporting requirement continues to exist 

but that some changes to the rule are appropriate.   

The commission amends subsection (a) to authorize the executive director (or the executive director's 

designee) to approve the use of other forms to make the required reports, as alternatives to the prescribed 

form. 

The previous version of subsection (b) specifies the information to be provided in the monthly report.  

The commission amends subsection (b) to delete the specific information requirements.  This allows the 

commission to make necessary changes to the forms without having to amend the rule each time a change 

is required.  The forms are developed and changed after consultation with affected industry members and 

other commission stakeholders.   

New subsection (c) describes invoice requirements and clarifies that the commission may require that 

invoices be submitted to support entries in the monthly reports. 

New subsection (d) continues the requirement that the required monthly reports must be filed each month 

even if no sales or shipments have been made.   

The amendments are adopted pursuant to Alcoholic Beverage Code §5.31, which grants authority to 

prescribe rules necessary to carry out the provisions of the Code. 

The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise of the 

agency's legal authority. 

 

Text of rule as amended: 
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§41.41 Nonresident Seller's Report. 

 

(a) Each holder of a nonresident seller's permit shall make a monthly report to the commission on 

forms prescribed or approved by the executive director or the executive director's designee. 

 

(b) The report shall be electronically submitted or postmarked by the permit holder to the commis-

sion at its offices in Austin, Texas on or before the 15th day of the month following the calendar month 

for which the report is made. 

 

(c) Upon request by an authorized representative of the commission, invoices shall be submitted to 

support each entry in the report. A legible copy of each invoice must show: 

 (1) invoice number and invoice date; 

 (2) trade name and address of seller; 

 (3) trade name and shipping address of customer; 

 (4) brand name, type, number and size of containers, total cases, unit or line item extension 

price and total selling price; 

 (5) origin of shipment and shipping date; and 

 (6) total by taxable class gallons of each class of liquor. 

 

(d) As long as a nonresident seller's permit remains active, the monthly report required by this 

section must be filed each month even if no sales or shipments have been made. 

 

Text of rule showing changes made by amendments: 

§41.41 Nonresident Seller's Report. 

 

(a) Each holder of a nonresident seller's permit shall make a monthly report [(Nonresident Seller's 

Report)] to the commission on forms prescribed or approved by the executive director or the executive 

director's designee [administrator]. 

 

(b) The report shall be electronically submitted or postmarked [made and forwarded] by the permit 

holder [permittee] to the commission at its offices in Austin, Texas on or before [, postmarked not later 

than] the 15th day of the month following the calendar month for which the report is made. [submitted.  

The report shall show: 
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 (1) the month of the report; 

 (2) invoice date and shipping date; 

 (3) invoice number; 

 (4) the person and address to whom sold and shipped; 

 (5) the brand, type, number of containers and size of containers in each case shipped; 

 (6) total cases; 

 (7) selling price of each item and total selling price; 

 (8) origin of shipment; and 

 (9) total wine gallons of each class of liquors shipped on each invoice.] 

 

(c) Upon request by an authorized representative of the commission, invoices shall be submitted to 

support each entry in the report. A legible copy of each invoice  must show: 

 (1) invoice number and invoice date; 

 (2) trade name and address of seller; 

 (3) trade name and shipping address of customer; 

 (4) brand name, type, number and size of containers, total cases, unit or line item extension 

price and total selling price; 

 (5) origin of shipment and shipping date; and 

 (6) total by taxable class gallons of each class of liquor. 

 

(d) [(c)] As long as a nonresident seller's permit remains active, the monthly report required by this 

section [herein] must be filed each month even if [though] no sales or shipments have been made. 
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September 20, 2016 Commission Meeting 
Agenda Item 22: Adopt Amendments to Rule §41.45, Failure to make Reports and Records   
 
The Texas Alcoholic Beverage Commission adopts amendments to §41.45, Failure to make Reports and 
Records, without changes to the proposed text as published in the August 12, 2016, issue of the Texas 
Register (41 TexReg 5871).  No comments were received. 

Previously, Section 41.45 provided that it was a violation of the commission's rules to: fail to make any 
required report or record; fail to make an entry in a required report or record at the required time or in the 
required place or manner; or make a false entry in a required report or record. The commission reviewed 
the section pursuant to Government Code §2001.039 and determined that the need for the rule continues 
to exist but that some changes to the rule were appropriate.   

The commission recently adopted changes to §41.25(e) of its rules that provide that making a false entry 
in a required report or record is a violation.  Therefore, the commission amends §41.45 to omit the 
reference to making false entries and to clarify the reports and records to which this section applies.  The 
title is changed to be more descriptive of the rule text.   

The amendments are adopted pursuant to Alcoholic Beverage Code §5.31, which grants authority to 
prescribe rules necessary to carry out the provisions of the Code. 

The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise of the 
agency's legal authority. 

Text of rule as amended: 
§41.45  Failure to make Reports and Records   
 
Failing to make any record or report required by this subchapter, or failing to make any entry or entries on 
any record or report required by this subchapter at the time or in the place or manner required, is a 
violation of this section. 
 
Text of rule showing changes made by amendments: 

§41.45  Failure to make Reports and Records Violation.  
 
[It shall be a violation of this section to fail or refuse to make any record or report herein required, or for 
any person to make or cause to be made any false or incorrect entry or entries on any record or report 
herein provided for.  It shall further be in violation of this section to fail to make any entry or entries on 
any record provided by this section at the time or in the place or manner herein required.]  Failing to make 
any record or report required by this subchapter, or failing to make any entry or entries on any record or 
report required by this subchapter at the time or in the place or manner required, is a violation of this 
section.  
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September 20, 2016 Commission Meeting 
Agenda Item 23: Adopt Amendments to Rule §41.53, Required Records for Brewpubs  
 
The Texas Alcoholic Beverage Commission adopts amendments to §41.53, Required Records for 
Brewpubs, without changes to the proposed text as published in the August 12, 2016, issue of the Texas 
Register (41 TexReg 5872).  No comments were received. 

Section 41.53 addresses the requirement that holders of brewpub licenses must make a monthly 
report to the commission.  The commission reviewed the section pursuant to Government Code 
§2001.039 and determined that the need for a rule addressing this reporting requirement 
continues to exist but that some changes to the rule were appropriate.   

The commission amends subsection (a) to authorize the executive director (or the executive 
director's designee) to approve the use of other forms to make the required reports, as alternatives 
to the prescribed form. 

The commission amends subsection (b) to delete specific information requirements.  This allows 
the commission to make necessary changes to the forms without having to amend the rule each 
time a change is required.  The forms are developed and changed after consultation with affected 
industry members and other commission stakeholders.   

Previous subsection (c), which described the payment of taxes by holders of brewpub licenses, is 
deleted.  New subsection (c) describes invoice requirements and clarifies that the commission 
may require that invoices be submitted to support entries in the monthly reports. 

The commission adds new subsection (d), which requires that the monthly reports must be filed 
each month even if no sales or shipments have been made.   

The amendments are adopted pursuant to Alcoholic Beverage Code §5.31, which grants authority to 
prescribe rules necessary to carry out the provisions of the Code. 

The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise of the 
agency's legal authority. 

Text of rule as amended: 

§41.53  Required Records for Brewpubs. 
 
(a) Each holder of a brewpub license shall make a monthly report to the commission on 
forms prescribed or approved by the executive director or the executive director's designee. 
 
(b) The report shall be electronically submitted or postmarked by the license holder with the 
commission at its offices at Austin, on or before the 15th day of the month following the 
calendar month for which the report is made. 
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(c) Upon request by an authorized representative of the commission, invoices shall be 
submitted to support each entry in the report. A legible copy of each invoice must show: 
 (1) invoice number and invoice date; 
 (2) trade name, and address of brewpub; 
 (3) trade name and shipping address of customer; 
 (4) brand name, type, number and size of containers, total cases, unit and or line-item 
extension price, and total selling price; 
 (5) origin of shipment and shipping date; and 
 (6) total gallons by taxable class of malt beverage invoiced. 
 
 (d) As long as a brewpub license remains active, the monthly report required by this section 
must be filed each month even if no sales or shipments have been made. 
 

Text of rule showing changes made by amendments: 

§41.53  Required Records for Brewpubs. 
 
(a) Each holder of a brewpub license shall make a monthly report [(monthly report of beer, 
ale, and malt liquor manufactured, brewed, and disposed of)] to the commission on forms 
prescribed or approved by the executive director or the executive director's designee 
[administrator]. 
 
(b) The report shall be electronically submitted or postmarked [made and filed] by the 
license holder [licensee] with the commission at its offices at Austin, on or before the 15th day of 
the month following the calendar month for which the report is made. [and shall show: 
 (1) the month for which the report is made, the license number and the name and 
address of the brewpub; 
 (2) a full and correct record of each type of malt beverage produced during the month 
for which the report is made;  
 (3) the date of each day's operation; 
 (4) for each day's operation, the opening inventory in bulk gallons for each type of 
malt beverage; 
 (5) for each day's operation, the closing inventory in bulk gallons for each type of 
malt beverage; 
 (6) for each day's operation, the total gallons produced for each type of malt 
beverage; 
 (7) for each day's operation, the total gallons of each type of malt beverage sold, 
offered without charge, or consumed; and 
 (8) end of month totals, by type of malt beverage, of: 
  (A) bulk gallons in closing inventory; 
  (B) gallons produced; 
  (C) produced gallons in closing inventory; and 
  (D) gallons sold, offered without charge, or consumed.] 



Page 3 of 3 
 

(c) Upon request by an authorized representative of the commission, invoices shall be 
submitted to support each entry in the report. A legible copy of each invoice must show: 
 (1) invoice number and invoice date; 
 (2) trade name, and address of brewpub; 
 (3) trade name and shipping address of customer; 
 (4) brand name, type, number and size of containers, total cases, unit and or line-item 
extension price, and total selling price; 
 (5) origin of shipment and shipping date; and 
 (6) total gallons by taxable class of malt beverage invoiced. 
 
[(c) Holders of brewpub licenses must pay the tax on the total combined gallons of beer, ale, 
and malt liquor not later than the 15th day of the month following the month the malt beverages 
were sold, offered without charge, or consumed.  A remittance, less 2.0% of the amount due 
when submitted within the required time, shall accompany the monthly report hereinbefore 
provided and shall be payable to the State Treasurer of Texas.] 
 
(d) As long as a brewpub license remains active, the monthly report required by this section 
must be filed each month even if no sales or shipments have been made. 
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September 20, 2016 Commission Meeting 
Agenda Item 24: Adopt New Rule §41.46, Nonresident Manufacturer's Report 

The Texas Alcoholic Beverage Commission adopts new §41.46, relating to Nonresident Manufacturer's 
Report, without changes to the proposed text as published in the August 12, 2016, issue of the Texas 
Register (41 TexReg 5872).  No comments were received. 

New §41.46, relating to Nonresident Manufacturer's Report, continues but modifies the requirement in 
previous §41.46, relating to Beer – In General, that holders of nonresident manufacturer's permits must 
make a monthly report to the commission.  In a separate and simultaneous rulemaking proceeding, the 
commission is repealing §41.46, relating to Beer – In General. 

Subsection (a) of the new rule requires a report to be filed by holders of nonresident manufacturer's 
licenses on forms prescribed or approved by the executive director or the executive director's designee. 

Subsection (b) requires the report to be electronically submitted or postmarked on or before the 15th day 
of the month following the calendar month for which the report is made.  The report is to be filed with the 
commission at its Austin headquarters office. 

Subsection (c) describes invoice requirements and provides that the commission may require invoices be 
submitted to support entries in the monthly reports.  

Subsection (d) requires that the reports must be filed each month, even if no sales or shipments have been 
made. 

The new rule is being adopted pursuant to Alcoholic Beverage Code §5.31, which grants authority to 
prescribe rules necessary to carry out the provisions of the Code. 

The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise of the 
agency's legal authority. 

Text of new rule being adopted: 

§41.46.  Nonresident Manufacturer’s Report. 
   
(a) Each holder of a nonresident manufacturer’s license shall make a monthly report to the 
commission on forms prescribed or approved by the executive director or the executive director’s 
designee. 
 
(b) The report shall be electronically submitted or postmarked by the license holder with the 
commission at its offices in Austin, Texas, on or before the 15th day of the month following the calendar 
month for which the report is made.  
 
(c) Upon request by an authorized representative of the commission, invoices shall be submitted to 
support each entry in the report. A legible copy of each invoice must show: 
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 (1) invoice number and invoice date; 
 (2) trade name, and address of manufacturer; 
 (3) trade name and shipping address of customer; 
 (4) brand name, type, number and size of containers, total cases, unit or line-item extension 
price and total selling price; 
 (5) origin of shipment and shipping date; and 
 (6) total gallons of beer invoiced. 
 
(d) As long as a nonresident manufacturer’s license remains active, the monthly report required by 
this section must be filed each month even if no sales or shipments have been made. 
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September 20, 2016 Commission Meeting 
Agenda Item 25: Adopt New Rule §41.55, Malt Beverages for Export 

The Texas Alcoholic Beverage Commission adopts new §41.55, relating to Malt Beverages for Export, 
without changes to the proposed text as published in the August 12, 2016, issue of the Texas Register (41 
TexReg 5874).  No comments were received. 

New §41.55 addresses the obligations of distributors and wholesalers who are dealing with malt 
beverages that are not legal for sale to a Texas retailer because of alcohol content, container size, 
package or label.  Subsection (b) provides that distributors and wholesalers who wish to receive, 
store, transport, or deliver such beverages for export to another state must store and invoice them 
separately, and maintain the invoices for four years. 

In a separate and simultaneous rulemaking proceeding the commission is repeaing the previous 
version of §41.55, which also required such distributors and wholesalers to register with the 
commission before engaging in the described activities. 

The new rule is being adopted pursuant to Alcoholic Beverage Code §5.31, which grants authority to 
prescribe rules necessary to carry out the provisions of the Code. 

The agency certifies that legal counsel has reviewed the adoption and found it to be a valid exercise of the 
agency's legal authority. 

Text of new rule being adopted: 

§41.55.  Malt Beverages for Export. 
 
(a) This rule relates to Alcoholic Beverage Code §§19.05, 20.03, 21.03, 64.09, 65.08 and 
66.11. 
 
(b)        The holder of any class of  distributor’s license or wholesaler’s permit with the intent to 
receive, store, transport, and deliver for export to another state malt beverages that are otherwise 
illegal to sell to a Texas retailer because of alcohol content, container size, package or label shall: 
 (1) store and segregate the products separately from products that are legal to sell to a 
Texas retailer; 
 (2)       prepare a separate invoice for each transaction, which shall be different from the 
invoice used for malt beverages that are legal to sell to a Texas retailer; and 
 (3)       maintain each invoice for four years and make them available upon request by an 
authorized representative of the commission. 
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September 20, 2016 Commission Meeting 
Agenda Item 26:  Approve Publication of Notice of Proposed Review of Rule §33.41, 
Financial Interest 

 
The Texas Alcoholic Beverage Commission proposes to review 16 Texas Administrative Code 
§33.41, Financial Interest, in accordance with Texas Government Code §2001.039.  An 
assessment will be made by the Commission as to whether the reasons for adopting the rule 
continue to exist.  The review will examine whether the rule is obsolete, whether the rule reflects 
current legal and policy considerations, and whether the rule reflects current procedures of the 
Commission. 

Comments on the review may be submitted in writing to Martin Wilson, Assistant General 
Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 78711-3127, 
by facsimile transmission to (512) 206-3280, or by email to rules@tabc.texas.gov.  Comments 
will be accepted for 30 days following publication of this notice in the Texas Register.  
 
The staff of the commission will hold a public hearing to receive oral comments on the review 
on Thursday, October 20, 2016, at 1:30 p.m. in the commission meeting room at the 
commission’s headquarters, which is located at 5806 Mesa Drive in Austin, Texas. 
 

Text of rule to be reviewed: 

§33.41 Financial Interest 
 
For the purposes of Alcoholic Beverage Code, §102.06, "a person who has a financial interest in 
a package store permit or wine only package store permit" shall mean one who holds an 
ownership interest in the business, or assets thereof, of a package store or wine only package 
store permittee.  This rule shall not be construed as authorizing any unfair trade practice or 
discrimination in violation of the tied-house provisions of the Alcoholic Beverage Code. 
 

Note: Original Rule Effective: August 26, 1996 
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September 20, 2016 Commission Meeting 
Agenda Item 27: Approve Publication of Proposed Amendments to Rule §33.5, Food and 
Beverage Certificate 

The Texas Alcoholic Beverage Commission proposes amendments to §33.5, relating to Food and 
Beverage Certificate. 

Section 33.5 addresses requirements relating to qualifications for applying for and maintaining 
food and beverage certificates under Alcoholic Beverage Code §§25.13, 28.18, 32.23 and 69.16. 

The commission has reviewed the section pursuant to Government Code §2001.039 and has 
determined that the need for a rule addressing food and beverage certificates continues to exist 
but that changes to the rule are appropriate. 

Proposed new subsection (a) sets forth the Alcoholic Beverage Code sections to which the rule 
relates.  Subsequent subsections are renumbered.   

Various non-substantive grammatical changes are made throughout the section. 

Proposed new subsection (d) would authorize the use of a company check for payment of the 
biennial certificate fee, in addition to the forms of payment allowed under the current rule. 

Proposed new subsection (e) contains definitions, including definitions of "premise" and 
"location" that clarify that for the purposes of this section the terms are used interchangeably to 
refer to the licensed premises. 

Proposed new subsection (f) addresses the qualifications for a food and beverage certificate. 

Proposed new subsection (g) addresses the hours of operation for the sale and service of food and 
alcoholic beverages. 

Proposed new subsection (h) authorizes the executive director or the executive director's 
designee to approve an application if the applicant provides evidence that shows substantial 
compliance with certain provisions of the rule. 

Proposed new subsection (j) addresses information that must be provided by an applicant for an 
original food and beverage certificate. 

Proposed new subsection (n) addresses recordkeeping requirements applicable to holders of wine 
and beer retailer's permits and retail dealer's on-premise licenses. 
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Proposed new subsection (q) provides that in determining the primary business of holders of 
retail dealer's on-premise licenses and wine and beer retailer's permits for the purposes of 
proposed new subsection (f)(3), the receipts of all business entities sharing the premise (as 
identified in the original or a supplemental application) will be considered, and that, for audit purposes, 
the food and beverage certificate holder must provide financial and accounting records related to food and 
alcohol sales of all business entities sharing the licensed premise.  

Martin Wilson, Assistant General Counsel, has determined that for each year of the first five 
years that the proposed amendments will be in effect, there will be no fiscal impact on local 
government attributable to the amendments.  There should be no fiscal impact on state 
government. 

The proposed amendments will have no fiscal or regulatory impact on micro-businesses and 
small businesses or persons regulated by the commission. There is no anticipated negative 
impact on local employment.  

Mr. Wilson has determined that for each year of the first five years that the proposed 
amendments will be in effect, the public will benefit because qualifications for food and 
beverage certificate applicants and holders are clarified.    

Comments on the proposed amendments may be submitted in writing to Martin Wilson, 
Assistant General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, 
Texas 78711-3127, or by facsimile transmission to (512) 206-3280, or by email 
to rules@tabc.texas.gov.  Comments will be accepted for 30 days following publication in the 
Texas Register.  
 
The staff of the commission will hold a public hearing to receive oral comments on the proposed 
amendments on Thursday, October 20, 2016 at 1:30 p.m. in the commission meeting room at the 
commission’s headquarters, which is located at 5806 Mesa Drive in Austin, Texas. 

The proposed amendments are authorized by Alcoholic Beverage Code §5.31, which grants 
authority to prescribe rules necessary to carry out the provisions of the Code. 

The proposed amendments affect Alcoholic Beverage Code §§5.31, 25.13, 28.18, 32.23 and 69.16, 
and Government Code §2001.039. 
 

Text of rule showing proposed amendments: 

§33.5  Food and Beverage Certificate 
 
(a)  This rule relates to sections 25.13, 28.18, 32.23 and 69.16 of the Texas Alcoholic Beverage Code. 
  

mailto:rules@tabc.texas.gov
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(b) [(a)]  Each applicant for an original or renewal food and beverage certificate shall include all 
information required by the commission to insure compliance with all applicable statutes and rules and 
regulations of the agency. 
 
(c) [(b)]  Application for the certificate shall be upon forms prescribed [provided] by the 
commission [agency]. 
 
(d) [(c)]  The biennial [annual] certificate fee for each location is $200.00 [$100] and must be 
submitted in the form of a cashier's check, [or] U.S. postal money order, or company check made payable 
to the Texas Alcoholic Beverage Commission.  The original certificate will expire upon expiration of the 
primary permit or license.  No prorated certificate fees will be given and no refunds made for issuance of 
the food and beverage certificate for less than two years [one year]. 
 
(e) [(d)]  The following words and terms, when used in this section [chapter], shall have the 
following meaning unless the context clearly indicates otherwise: 
 (1)  Food service -- cooking [Cooking] or assembling of food on the premise primarily for  
on-premise consumption.  Commercially pre-packaged items purchased off-premise which require no 
cooking or assembly [and which may be purchased off-premise] do not constitute food service under this 
section. [;] 
 (2)  Entrée [Entree] -- main [Main] dish or course of a meal.  
 (3)  Multiple entrées [entrees] -- at least [No fewer than] eight different entrées [entrees] per 
meal period must be available to customers.  
 (4)  Food service facilities—a [A] portion of the licensed premises where food is stored and 
prepared primarily for on-premise consumption.  
 (5) Premise – the licensed premise. 
 (6) Location – the licensed premise. 
 
[(e)  An applicant is not qualified for a food and beverage certificate unless the following conditions, 
in addition to other requirements, are satisfied: 
 (1)  with respect to retail dealer's on-premise licenses and wine and beer retailer's permits, the 
applicant's primary business on the premises is food service and with respect to mixed beverage permits 
and private club registration permits, the applicant maintains food service on the premise;  
 (2)  multiple entrees are available to customers; 
 (3)  food service facilities are maintained on the premises;  
 (4)  the hours of operation for sale and service of food and alcoholic beverages are the same 
except that food may be sold or served before or after the legal hours for sale of alcoholic beverages; and 
 (5)  subject to the approval of the commission, an applicant may present evidence to the 
commission which demonstrates substantial compliance with subsection (e)(2) and (4) and that full 
compliance is limited by the nature of the business operation.  Approval by the commission may be 
granted when the commission is satisfied that the operation is a food service establishment.] 
 
(f) An applicant is qualified for a food and beverage certificate if the following conditions, in 
addition to other requirements, are satisfied: 
 (1)  multiple entrées  are available to customers; 
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 (2)  food service facilities are maintained on the premises;  
(3)  with respect to retail dealer's on-premise licenses and wine and beer retailer's permits, the 

primary business on the premises is food service, as determined in accordance with subsection (q); and  
(4) with respect to mixed beverage permits and private club registration permits, the 

applicant maintains food service on the premise.  
 
(g) The hours of operation for sale and service of food and of alcoholic beverages are the same 
except that food may be sold or served before or after the legal hours for sale of alcoholic beverages. 
 
(h) An applicant may present evidence to the executive director or the executive director's designee 
which demonstrates substantial compliance with subsections (f)(1)and (g).  Approval may be granted 
when the executive director or the executive director's designee is satisfied that the operation is a food 
service establishment. 
 
(i) [(f)]  If the applicant is a hotel that maintains separate area restaurants, lounges or bars, food 
service facilities must exist for each of the licensed premises. 
 
(j)  (g)  An applicant for an original [originally issued] food and beverage certificate 
[shall submit a sworn statement attesting that food service is maintained on the premises and for holders 
of wine and beer retailer's permits and retail dealer's on-premise licenses, food service is the primary 
business on the premises.  The applicant] shall furnish the following, as well as any other information 
requested [as may be deemed reasonably necessary] by the commission to ensure compliance: 
  (1) the menu or, if no menu is available, a listing of the food and beverage items; 
  (2) hours of operation of food service and hours of operation for sale or service of 
alcoholic beverages; 
  (3) sales data or, if not available, a projection of sales.  The projection or data should 
include sufficient breakdown of revenues of food, alcoholic beverages and other major sales categories at 
the location; 
  (4) listing of equipment used in the preparation and service of food [versus the 
equipment used in preparation and service of alcoholic beverages]; and 
  (5) copies of floor plans of the licensed premises indicating areas devoted primarily 
to the preparation and service of food [and those devoted primarily to the preparation and service of 
alcoholic beverages].  
 
(k)  (h)  Applicants for renewal of food and beverage certificates whose primary permits are a 
wine and beer retailer's permit or a retail dealer's on-premise license shall submit sales [information] data 
described in subsection (o). [and] The commission may request additional [other] information or 
documentation [documents required by the commission] to indicate the business at the licensed location is 
a food service establishment with food service facilities for the preparation and service of multiple entrées 
[entrees]. 
 
(l)  [(i)] The commission may review the operation at the licensed premises to determine the applicant or 
holder of the food and beverage certificate has or is maintaining food service with food service facilities 
for the preparation and service of multiple entrées [entrees].  In doing so the commission may review such 
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items as required in the original or renewal application as well as [and] advertising, promotional items, 
changes in operations or hours, changes in floor plans, prominence of food items on the menu as 
compared to alcoholic beverages, name of business, number of transactions with food components, copies 
of city or county permits or certificates relating to type of business operation, and any other item deemed 
necessary or applicable. 
 
(m)  [(j)] Failure to provide [submit] documentation requested or accurately maintain required 
records is prima facie evidence of non-compliance. 
 
(k) The certificate shall be posted in a conspicuous place adjacent to the primary permit or license at 
all times on the licensed premises. 
 
(n)  [(l)] In verifying that the certificate holder is maintaining food service as the primary business 
on the premises, the commission may examine all books, papers, records, documents, supplies and 
equipment of the certificate holder. 
 
(o)  [(m)] The following recordkeeping [Recordkeeping] requirements apply to [for] certificate 
holders who hold a [of] wine and beer retailer's permit [permits], including railway cars and excursion 
boats, or a [and] retail dealer's on-premise license [licenses]: 
 (1) [each holder of a food and beverage certificate whose primary permit or license is a wine 
and beer retailer's permit, including those issued for railway cars and excursion boats, or a retail dealer's 
on-premise license shall maintain] records must be maintained to reflect separate totals for alcoholic 
beverage sales, food sales and other major sales categories at the location; [.]   

(2) purchase [Purchase] invoices must be maintained to reflect the total purchases of 
alcoholic beverages, food and other major purchase categories at the location; 
 (3) [(2]  complimentary alcoholic beverages must [shall] be recorded and included in the 
total alcoholic beverage sales as if they were sold [it was a normal sale] and clearly marked as being 
complimentary; and 
 (4) [(3)] all records must [are required to] be maintained for four years and made available to 
authorized representatives of the commission upon reasonable request [; and 
 [(4)] in examining the alcoholic beverage sales, the commission may compute and determine 
the percentage of alcoholic beverage sales upon the basis of information filed with the commission or 
held by the certificate holder, but if such information is insufficient, the computation and determination of 
the percentage of sales may be based upon any records or information which is available].  
 
(p) [(n)] In considering alcoholic beverage sales for holders of mixed beverage permits, private club 
registration permits, private club exemption certificate permits, and private club beer and wine permits, 
the dollar value of complimentary drinks shall be added to total sales or service of alcoholic beverages in 
determining the percentage of alcoholic beverage sales or service on the licensed premises.  
 
(q) In determining the primary business of retail dealer's on-premise licenses and wine and beer 
retailer's permits under subsection (f)(3), the receipts of all business entities sharing the premise (as 
identified in the original or a supplemental application) will be considered.  For audit purposes, it shall be 
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the responsibility of the food and beverage certificate holder to provide financial and accounting records 
related to food and alcohol sales of all business entities sharing the licensed premise. 
 
 
 
Text of Rule if proposed amendments are later adopted : 

§33.5  Food and Beverage Certificate 
 
(a)  This rule relates to sections 25.13, 28.18, 32.23 and 69.16 of the Texas Alcoholic Beverage Code. 
  
(b) Each applicant for an original or renewal food and beverage certificate shall include all 
information required by the commission to insure compliance with all applicable statutes and rules and 
regulations of the agency. 
 
(c)  Application for the certificate shall be upon forms prescribed  by the commission. 
 
(d)  The biennial certificate fee for each location is $200.00 and must be submitted in the form of a 
cashier's check, U.S. postal money order, or company check made payable to the Texas Alcoholic 
Beverage Commission.  The original certificate will expire upon expiration of the primary permit or 
license.  No prorated certificate fees will be given and no refunds made for issuance of the food and 
beverage certificate for less than two years. 
 
(e)  The following words and terms, when used in this section, shall have the following meaning 
unless the context clearly indicates otherwise: 
 (1)  Food service -- cooking or assembling of food on the premise primarily for  on-premise 
consumption.  Commercially pre-packaged items purchased off-premise which require no cooking or 
assembly do not constitute food service under this section.  
 (2)  Entrée -- main dish or course of a meal.  
 (3)  Multiple entrées -- at least eight different entrées per meal period must be available to 
customers.  
 (4)  Food service facilities -- a portion of the licensed premises where food is stored and 
prepared primarily for on-premise consumption.  
 (5) Premise – the licensed premise. 
 (6) Location – the licensed premise. 
 
(f) An applicant is qualified for a food and beverage certificate if the following conditions, in 
addition to other requirements, are satisfied: 
 (1)  multiple entrées  are available to customers; 
 (2)  food service facilities are maintained on the premises;  

(3)  with respect to retail dealer's on-premise licenses and wine and beer retailer's permits, the 
primary business on the premises is food service, as determined in accordance with subsection (q); and  

(4) with respect to mixed beverage permits and private club registration permits, the 
applicant maintains food service on the premise.  
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(g) The hours of operation for sale and service of food and of alcoholic beverages are the same 
except that food may be sold or served before or after the legal hours for sale of alcoholic beverages. 
 
(h) An applicant may present evidence to the executive director or the executive director's designee 
which demonstrates substantial compliance with subsections (f)(1)and (g).  Approval may be granted 
when the executive director or the executive director's designee is satisfied that the operation is a food 
service establishment. 
 
(i) If the applicant is a hotel that maintains separate area restaurants, lounges or bars, food service 
facilities must exist for each of the licensed premises. 
 
(j) An applicant for an original food and beverage certificate shall furnish the following, as well as 
any other information requested by the commission to ensure compliance: 
  (1) the menu or, if no menu is available, a listing of the food and beverage items; 
  (2) hours of operation of food service and hours of operation for sale or service of 
alcoholic beverages; 
  (3) sales data or, if not available, a projection of sales.  The projection or data should 
include sufficient breakdown of revenues of food, alcoholic beverages and other major sales categories at 
the location; 
  (4) listing of equipment used in the preparation and service of food; and 
  (5) copies of floor plans of the licensed premises indicating areas devoted primarily 
to the preparation and service of food.  
 
(k) Applicants for renewal of food and beverage certificates whose primary permits are a wine and 
beer retailer's permit or a retail dealer's on-premise license shall submit sales data described in subsection 
(o). The commission may request additional information or documentation to indicate the business at the 
licensed location is a food service establishment with food service facilities for the preparation and 
service of multiple entrées. 
 
(l) The commission may review the operation at the licensed premises to determine the applicant or 
holder of the food and beverage certificate has or is maintaining food service with food service facilities 
for the preparation and service of multiple entrées.  In doing so the commission may review such items as 
required in the original or renewal application as well as advertising, promotional items, changes in 
operations or hours, changes in floor plans, prominence of food items on the menu as compared to 
alcoholic beverages, name of business, number of transactions with food components, copies of city or 
county permits or certificates relating to type of business operation, and any other item deemed necessary 
or applicable. 
 
(m) Failure to provide documentation requested or accurately maintain required records is prima facie 
evidence of non-compliance. 
 
(n) In verifying that the certificate holder is maintaining food service as the primary business on the 
premises, the commission may examine all books, papers, records, documents, supplies and equipment of 
the certificate holder. 
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(o) The following recordkeeping requirements apply to certificate holders who hold a wine and beer 
retailer's permit, including railway cars and excursion boats, or a retail dealer's on-premise license: 
 (1) records must be maintained to reflect separate totals for alcoholic beverage sales, food 
sales and other major sales categories at the location;   

(2) purchase invoices must be maintained to reflect the total purchases of alcoholic 
beverages, food and other major purchase categories at the location; 
 (3) complimentary alcoholic beverages must be recorded and included in the total alcoholic 
beverage sales as if they were sold and clearly marked as being complimentary; and 
 (4) all records must be maintained for four years and made available to authorized 
representatives of the commission upon reasonable request.  
 
(p) In considering alcoholic beverage sales for holders of mixed beverage permits, private club 
registration permits, private club exemption certificate permits, and private club beer and wine permits, 
the dollar value of complimentary drinks shall be added to total sales or service of alcoholic beverages in 
determining the percentage of alcoholic beverage sales or service on the licensed premises.  
 

(q) In determining the primary business of retail dealer's on-premise licenses and wine and beer 
retailer's permits under subsection (f)(3), the receipts of all business entities sharing the premise (as 
identified in the original or a supplemental application) will be considered. For audit purposes, it shall be 
the responsibility of the food and beverage certificate holder to provide financial and accounting records 
related to food and alcohol sales of all business entities sharing the licensed premise. 
 
Text of current rule: 

§33.5 Food and Beverage Certificate 
 
(a)  Each applicant for an original or renewal food and beverage certificate shall include all 
information required by the commission to insure compliance with all applicable statutes and rules and 
regulations of the agency. 
 
(b)  Application for the certificate shall be upon forms provided by the agency. 
 
(c)  The annual certificate fee for each location is $100 and must be submitted in the form of a 
cashier's check or U.S. postal money order payable to the Texas Alcoholic Beverage Commission.  The 
original certificate will expire upon expiration of the primary permit or license.  No prorated certificate 
fees will be given and no refunds made for issuance of the food and beverage certificate for less than one 
year. 
 
(d)  The following words and terms, when used in this chapter, shall have the following meaning 
unless the context clearly indicates otherwise: 
 (1)  Food service--Cooking or assembling food on premise primarily for  on-premise 
consumption.  Commercially pre-packaged items which require no cooking or assembly and which may 
be purchased off-premise do not constitute food service under this section; 
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 (2)  Entree--Main dish of a meal.  
 (3)  Multiple entrees--No fewer than eight different entrees per meal period must be available 
to customers.  
 (4)  Food service facilities--A portion of the licensed premises where food is stored and 
prepared primarily for on-premise consumption.  
(e)  An applicant is not qualified for a food and beverage certificate unless the following conditions, 
in addition to other requirements, are satisfied: 
 (1)  with respect to retail dealer's on-premise licenses and wine and beer retailer's permits, the 
applicant's primary business on the premises is food service and with respect to mixed beverage permits 
and private club registration permits, the applicant maintains food service on the premise;  
 (2)  multiple entrees are available to customers; 
 (3)  food service facilities are maintained on the premises;  
 (4)  the hours of operation for sale and service of food and alcoholic beverages are the same 
except that food may be sold or served before or after the legal hours for sale of alcoholic beverages; and 
 (5)  subject to the approval of the commission, an applicant may present evidence to the 
commission which demonstrates substantial compliance with subsection (e)(2) and (4) and that full 
compliance is limited by the nature of the business operation.  Approval by the commission may be 
granted when the commission is satisfied that the operation is a food service establishment. 

(f) If the applicant is a hotel that maintains separate area restaurants, lounges or bars, food service 
facilities must exist for each of the licensed premises. 
 
(g) An applicant for an originally issued food and beverage certificate shall submit a sworn statement 
attesting that food service is maintained on the premises and for holders of wine and beer retailer's 
permits and retail dealer's on-premise licenses, food service is the primary business on the premises.  The 
applicant shall furnish the following, as well as any other information as may be deemed reasonably 
necessary by the commission: 
 (1) the menu or, if no menu is available, a listing of the food and beverage items; 
 (2) hours of operation of food service and hours of operation for sale or service of alcoholic 
beverages; 
 (3) sales data or, if not available, projection of sales.  The projection or data should include 
sufficient breakdown of revenues of food, alcoholic beverages and other major categories at the location; 
 (4) listing of equipment used in preparation and service of food versus the equipment used in 
preparation and service of alcoholic beverages; and 
 (5) copies of floor plans of the licensed premises indicating areas devoted primarily to the 
preparation and service of food and those devoted primarily to the preparation and service of alcoholic 
beverages.  
 
(h) Applicants for renewal of food and beverage certificates whose primary permits are a wine and 
beer retailer's permit or a retail dealer's on-premise license shall submit sales information and other 
information or documents required by the commission to indicate the business at the licensed location is a 
food service establishment with food service facilities for the preparation and service of multiple entrees. 
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(i) The commission may review the operation at the licensed premises to determine the applicant or 
holder of the food and beverage certificate has or is maintaining food service with food service facilities 
for the preparation and service of multiple entrees.  In doing so the commission may review such items as 
required in the original or renewal application and advertising, promotional items, changes in operations 
or hours, changes in floor plans, prominence of food items on menu as compared to alcoholic beverages, 
name of business, number of transactions with food components, copies of city or county permits or 
certificates relating to type of business operation and any other item deemed necessary or applicable. 
 
(j) Failure to submit documentation requested or accurately maintain required records is prima facie 
evidence of non-compliance. 
 
(k) The certificate shall be posted in a conspicuous place adjacent to the primary permit or license at 
all times on the licensed premises. 
 
(l) In verifying that the certificate holder is maintaining food service as the primary business on the 
premises, the commission may examine all books, papers, records, documents, supplies and equipment of 
the certificate holder. 
 
(m) Recordkeeping requirements for holders of wine and beer retailer's permits, including railway 
cars and excursion boats, and retail dealer's on-premise licenses: 
 (1) each holder of a food and beverage certificate whose primary permit or license is a wine 
and beer retailer's permit, including those issued for railway cars and excursion boats, or a retail dealer's 
on-premise license shall maintain records to reflect separate totals for alcoholic beverage sales, food sales 
and other major sales categories at the location.  Purchase invoices must be maintained to reflect the total 
purchases of alcoholic beverages, food and other major purchase categories; 
 (2) complimentary alcoholic beverages shall be recorded and included in the total alcoholic 
beverage sales as if it was a normal sale and clearly marked as being complimentary; 
 (3) all records are required to be maintained for four years and made available to authorized 
representatives of the commission upon reasonable request; and 
 (4) in examining the alcoholic beverage sales, the commission may compute and determine 
the percentage of alcoholic beverage sales upon the basis of information filed with the commission or 
held by the certificate holder, but if such information is insufficient, the computation and determination of 
the percentage of sales may be based upon any records or information which is available.  
 
(n) In considering alcoholic beverage sales for holders of mixed beverage permits, private club 
registration permits, private club exemption certificate permits and private club beer and wine permits, the 
dollar value of complimentary drinks shall be added to total sales of alcoholic beverages in determining 
the percentage of alcoholic beverage sales on the licensed premises. 
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September 20, 2016 Commission Meeting 
Agenda Item 28:  Approve Publication of Proposed Repeal of Rule §33.11, Application and 
Issuance 

The Texas Alcoholic Beverage Commission proposes the repeal of §33.11, relating to 
Application and Issuance. 

Section 33.11 addresses the application and issuance of temporary licenses and temporary wine 
and beer retail permits. 

The commission has reviewed the section pursuant to Government Code §2001.039 and has 
determined that the need for a rule addressing temporary licenses and temporary wine and beer 
retail permits continues to exist.  However, the commission believes it is appropriate, given the 
extent of required revisions, to repeal the text of this section and replace it with new text, rather 
than indicate changes to the current version by strikethroughs and underlining.  The subject will 
be addressed in a new §33.11, relating to Application and Issuance of Temporary Licenses and 
Permits, that is being proposed by the commission in a separate and simultaneous rulemaking 
proceeding.  

Martin Wilson, Assistant General Counsel, has determined that for each year of the first five 
years that the proposed repeal will be in effect, there will be no fiscal impact on state or local 
government. 

The proposed repeal will have no fiscal or regulatory impact on micro-businesses and small 
businesses or persons regulated by the commission. There is no anticipated negative impact on 
local employment.  

Mr. Wilson has determined that for each year of the first five years that the proposed repeal will 
be in effect, the public will benefit because the new version of the rule being proposed in a 
separate and simultaneous rulemaking will provide more guidance and be clearer than this 
version that is being repealed.     

Comments on the proposed repeal may be submitted in writing to Martin Wilson, Assistant 
General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 
78711-3127, by facsimile transmission to (512) 206-3280, or by email to rules@tabc.texas.gov.  
Comments will be accepted for 30 days following publication in the Texas Register.  

The staff of the commission will hold a public hearing to receive oral comments on the proposed 
repeal on Thursday, October 20, 2016 at 1:30 p.m. in the commission meeting room at the 
commission’s headquarters, which is located at 5806 Mesa Drive in Austin, Texas. 



Page 2 of 2 

 

The proposed repeal is authorized by Alcoholic Beverage Code §5.31, which grants authority to 
prescribe rules necessary to carry out the provisions of the Code. 

The proposed repeal affects §5.31 and Subchapter A of Chapter 27 of the Alcoholic Beverage 
Code, and Government Code §2001.039. 

TEXT OF CURRENT RULE TO BE REPEALED: 

§33.11 Application and Issuance 

(a) This rule relates to Chapter 27, Subchapter A of the Alcoholic Beverage Code. 

(b) The following procedure is hereby established in the processing and issuing of temporary 
licenses and temporary wine and beer retail permits.  Temporary licenses and permits shall be 
issued by a commission representative upon application by the holder of a primary license or 
permit authorizing issuance of same.  Said application shall be made in duplicate upon forms 
furnished by the commission and shall be signed and sworn to by the applicant.  The application 
shall be accompanied by a cashier's check or a U.S. postal money order payable to the Texas 
Alcoholic Beverage Commission in the appropriate amount.  The application shall be filed in the 
field office designated for the county where the temporary event is to be held. 

(c) Upon approval of the application, the license or permit shall be issued on pre-numbered 
forms in triplicate.  The original of the license shall be delivered to the applicant and must be 
displayed at all times in a conspicuous place on the licensed premises.  The first copy of the 
license or permit shall be attached to the copy of the application and forwarded to the main office 
of the commission accompanied by the cashier's check or U.S. postal money order.  The third 
copy shall remain in the book of pre-numbered forms and kept on file in the field office in which 
it is issued. 

(d) Ten days following the temporary event, the temporary license/permit holder that sells 
wine, beer, and malt liquor under the temporary license/permit in a county other than the county 
in which the basic license/permit is located, shall file with the same office the amount of 
alcoholic beverages purchased and sold.  Such list shall also indicate the serial number shown on 
the face of the temporary license/permit and date of the event.  This list shall be kept on file by 
the field office. 

(e) Any product being transported shall be accompanied by invoices.  Remaining product 
must be returned to the primary licensed location. 
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September 20, 2016 Commission Meeting 
Agenda Item 29: Approve Publication of Proposed New Rule §33.11, Application and 
Issuance of Temporary Licenses and Permits 

The Texas Alcoholic Beverage Commission proposes new rule §33.11, relating to Application 
and Issuance of Temporary Licenses and Permits. 

Proposed new §33.11 relates to Temporary Wine and Beer Retailer's Permits and Special Three-Day 
Wine and Beer Permits under Chapter 27 of the Alcoholic Beverage Code, Daily Temporary Mixed 
Beverage Permits under Chapter 30 of the Alcoholic Beverage Code, Daily Temporary Private Club 
Permits under Subchapter B of Chapter 33 of the Alcoholic Beverage Code, and Temporary Licenses 
under Chapter 72 of the Alcoholic Beverage Code. 

In a separate and simultaneous rulemaking proceeding the commission is proposing the repeal of 
current §33.11, relating to Application and Issuance, which by its terms currently addresses 
temporary licenses and temporary wine and beer retail permits.  Many of the changes in the 
proposed new §33.11 are the result of the commission's experiences under the current rule and 
are an attempt to provide clear guidance regarding the application process for temporary licenses 
and permits. 

Subsection (a) of proposed new §33.11 addresses the applicability of the rule. 

Subsection (b) of proposed new §33.11 addresses the application process for temporary licenses 
and permits. 

Subsection (c) of proposed new §33.11 provides that an application for a temporary license or 
permit should be filed at least ten calendar days prior to the event.  This is based on the amount 
of time required for the routine processing of such applications, recognizing the obligation of 
staff to process other license and permit applications.  Although the commission will try to 
accommodate applications filed less than ten calendar days before an event, the proposed new 
rule provides notice that such applications may not be processed in time for the event. 

Subsection (d) of proposed new §33.11 provides a non-exclusive list of documents related to the 
event that may be required to determine qualifications for the requested temporary license or 
permit. 

Subsection (e) of proposed new §33.11 clarifies that the temporary license or permit term must 
include the period when alcoholic beverages will be delivered or stored, in addition to the event 
itself. 
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Subsection (f) of proposed new §33.11 provides that a temporary license or permit will not be 
issued if a 60-day notice sign under Alcoholic Beverage Code §11.391 or §61.381 is posted at 
the location, or if a protest is pending against the location, person, or primary license or permit. 

Subsection (g) of proposed new §33.11 provides that an applicant for a temporary license or 
permit may be required to take a course provided by the commission that describes the 
responsibilities attached to specific licenses and permits. 

Subsection (h) of proposed new §33.11 clarifies that the signage requirements for a temporary 
license or permit are the same as those for a primary license or permit. 

Subsection (i) of proposed new §33.11 requires the temporary license or permit and the approved 
diagram to be conspicuously displayed on the licensed premises. 

Subsection (j) of proposed new §33.11 requires that invoices accompany all alcoholic beverages 
being transported. 

Subsection (k) of proposed new §33.11 provides that the holder of a primary license or permit 
may return remaining alcoholic beverages to the primary licensed location.  It also provides that 
the holder of a temporary license or permit is allowed to distribute remaining alcoholic beverage 
product to its organization or, if authorized to do so by Alcoholic Beverage Code §109.54, may 
resell the product if it is beer. 

Subsection (l) of proposed new §33.11 provides that the executive director or executive director's 
designee may refuse to issue a temporary license or permit if there is reason to believe that its 
issuance would be detrimental to the public. 

Martin Wilson, Assistant General Counsel, has determined that for each year of the first five 
years that the proposed new rule will be in effect, there will be no fiscal impact on local 
government attributable to the rule.  There should be no fiscal impact on state government. 

The proposed new rule will have no fiscal or regulatory impact on micro-businesses and small 
businesses or persons regulated by the commission. There is no anticipated negative impact on 
local employment.  

Mr. Wilson has determined that for each year of the first five years that the proposed new rule 
will be in effect, the public will benefit because the process of applying for a temporary license 
or permit will be clarified.    

Comments on the proposed new rule may be submitted in writing to Martin Wilson, Assistant 
General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 
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78711-3127, by facsimile transmission to (512) 206-3280, or by email to rules@tabc.texas.gov.   
Comments will be accepted for 30 days following publication in the Texas Register.  

The staff of the commission will hold a public hearing to receive oral comments on the proposed 
new rule on Thursday, October 20, 20016 at 1:30 p.m. in the commission meeting room at the 
commission’s headquarters, which is located at 5806 Mesa Drive in Austin, Texas. 

The proposed new rule is authorized by Alcoholic Beverage Code §5.31, which grants authority 
to prescribe rules necessary to carry out the provisions of the Code. 

The proposed new rule affects §5.31, Chapters 27, 30, and 72, and Subchapter B of Chapter 33 of the 
Alcoholic Beverage Code 
 

Text of proposed new rule: 

§33.11 Application and Issuance of Temporary Licenses and Permits 
 
(a) This rule relates to Chapter 27, Chapter 30, Subchapter B of Chapter 33 and Chapter 72 of the 
Alcoholic Beverage Code. 
 
(b) The application for a temporary license or permit shall be made on forms provided by the 
commission and shall be signed and sworn to by the applicant.  The application shall be accompanied by 
a cashier's check, money order, or firm check payable to the order of the comptroller in the appropriate 
amount.  The application shall be filed in the field office designated for the county where the temporary 
event will be held. 
 
(c)   To allow for the processing of the application and accompanying documents, the application 
should be submitted a minimum of ten calendar days prior to the event.  The applicant assumes the risk 
that an application submitted less than ten calendar days may not be processed in time for the event.   
 
(d) In addition to the application form, other documents related to the event that may be required 
include a letter from the  property owner, sponsorship agreements, promoter agreements, concession 
agreements, management agreements, diagrams, site maps, local governmental authorization, and any 
other documents needed to determine qualification for the license or permit under the Alcoholic Beverage 
Code.    
 
(e) The days and hours of the temporary license or permit must cover the period in which alcoholic 
beverages will be delivered or stored in addition to the event itself. 
 
(f) A temporary license or permit will not be issued if:  
   
  (1) a notice sign (60 day sign) is posted at the location pursuant to Alcoholic 
Beverage Code §11.391 or §61.381; or   
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(2)   a protest is pending against the location, person, or primary license or permit.  
 

(g) The completion of a responsibilities course provided by the commission may be required prior to 
the issuance of the temporary license or permit. 
 
(h) The signage requirements for a temporary license or permit are the same as those for a primary 
license or permit. 
 
(i) The temporary license or permit and approved diagram must be displayed at all times in a 
conspicuous place on the permitted premises. 
 
(j) All alcoholic beverages being transported shall be accompanied by invoices.   

(k) The holder of a primary license or permit may return remaining alcoholic beverage products to the 
primary licensed location.  The holder of a temporary license or permit may distribute remaining product to its 
organization, or may resell the product if it is beer and if the organization is authorized to do so by Alcoholic 
Beverage Code §109.54. 

(l) The executive director or the executive director's designee may refuse to issue a temporary license or 
permit if there is reason to believe the issuance of a license or permit is detrimental to the public.  
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September 20, 2016 Commission Meeting 
Agenda Item 30:  Approve Publication of Proposed Repeal of Rule §33.12, Use of Caterer's 
Permits 

The Texas Alcoholic Beverage Commission proposes the repeal of §33.12, relating to Use of 
Caterer's Permits. 

Section 33.12 addresses the activities of mixed beverage permit holders who also hold caterer's 
permits under Chapter 31 of the Alcoholic Beverage Code. 

The commission has reviewed the section pursuant to Government Code §2001.039 and has 
determined that the need for a rule addressing the use of caterer's permits continues to exist.  
However, the commission believes it is appropriate, given the extent of required revisions, to 
repeal the text of this section and replace it with new text, rather than indicate changes to the 
current version by strikethroughs and underlining.  The subject will be addressed in a new 
§33.12, relating to Use of Caterer's Permits and Request for Caterer Certificate, that is being 
proposed by the commission in a separate and simultaneous rulemaking proceeding.  

Martin Wilson, Assistant General Counsel, has determined that for each year of the first five 
years that the proposed repeal will be in effect, there will be no fiscal impact on state or local 
government. 

The proposed repeal will have no fiscal or regulatory impact on micro-businesses and small 
businesses or persons regulated by the commission. There is no anticipated negative impact on 
local employment.  

Mr. Wilson has determined that for each year of the first five years that the proposed repeal will 
be in effect, the public will benefit because the new version of the rule being proposed in a 
separate and simultaneous rulemaking will provide more guidance and be clearer than this 
version that is being repealed.     

Comments on the proposed repeal may be submitted in writing to Martin Wilson, Assistant 
General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 
78711-3127, by facsimile transmission to (512) 206-3280, or by email to rules@tabc.texas.gov.  
Comments will be accepted for 30 days following publication in the Texas Register.  

The staff of the commission will hold a public hearing to receive oral comments on the proposed 
repeal on Thursday, October 20, 2016 at 1:30 p.m. in the commission meeting room at the 
commission’s headquarters, which is located at 5806 Mesa Drive in Austin, Texas. 
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The proposed repeal is authorized by Alcoholic Beverage Code §5.31, which grants authority to 
prescribe rules necessary to carry out the provisions of the Code, and §31.03(b), which requires 
the commission to adopt rules governing the application for and the issuance and use of caterer's 
permits. 

The proposed repeal affects §5.31 and Chapter 31 of the Alcoholic Beverage Code, and 
Government Code §2001.039. 

TEXT OF CURRENT RULE TO BE REPEALED: 

§33.12 Use of Caterer's Permits 

(a) Authority and applicability. This rule is promulgated under the authority of Alcoholic 
Beverage Code §31.03(b) and, in the absence of specific statutory authority to the contrary, 
regulates the activities of holders of mixed beverage permits who also hold caterer's permits 
issued in conformity with Chapter 31 of the Code.  

(b) Designated areas. Except as provided for in subsection (e) of this section, the holder of a 
caterer's permit, or his designated representative, shall complete a form, provided by the 
commission, prior to the use of the permit.  The forms shall include the following information: 

 (1) the caterer's permit number; 
 (2) the trade name of the mixed beverage permit associated with the caterer's permit; 
 (3) the location of the function(s) to be catered; 
 (4) the date(s) and time(s) of the function(s) to be catered; and 
 (5) a brief description of the function to be catered. 
 
The form shall be signed by a representative of the commission and copy(s) shall be left with the 
commission at either a district office, an outpost office, or with a local agent or employee 
authorized to issue such forms.  The original of the form shall be placed in a conspicuous place 
at the location of the catered function during the time that the function is being catered. 

(c) Use in connection with pending applications. Only under the following circumstances 
may the holder of a caterer's permit utilize that authority to provide service of alcoholic 
beverages at a location which has been designated as the licensed premises in a pending 
application for a permit or license allowing the sale of alcoholic beverages for on-premise 
consumption.  

 (1) There has been no protest filed by the commission, any local authorities or groups 
of citizens against the granting of the pending application. 
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 (2) The commission's district office must have determined that the license or permit 
application for the proposed location has been completed and that all fees and securities, if 
applicable, have been paid, and the district office clearance report must have been finalized and 
sent to the licensing division at the state headquarters. 
 (3) The caterer's permit may be used for no more than ten (10) days, counting the day 
of the first catered event, unless the administrator or his designated representative, on the basis of 
a case-by-case review of the specific situation, grants an extension of time. 
 (4) Regardless of the number of days on which the caterer's permit has been used, the 
right to use that permit terminates when the commission either issues an order denying the 
previously pending application or issues to the applicant the license or permit for which 
application had been made. 
 
(d) Suspension.  No holder of a caterer's permit shall utilize that authority to provide service 
of alcoholic beverages on the licensed premises of any person or entity whose permit or license 
for that location has been suspended by commission administrative action. 

(e) Repetitive catering. Holders of a caterer's permit who have frequent, repetitive catering at 
a specific location or on a designated route may apply for repetitive catering certificates.  An 
application for repetitive catering certificates shall be made on forms prescribed by the 
commission.  Upon approval of the commission, a permit holder will be issued sequentially 
numbered certificates.  Certificates will not be issued if barred under subsections (c) and (d) of 
this section.  To use a caterer's permit, the holder must complete a sequentially numbered 
certificate for each event held.  The repetitive catering certificate must be completed prior to the 
function and be placed in a conspicuous place at the location of the function at all times during 
the function.  At any time the administrator or designated representative may compel a permit 
holder to return all certificates for a location to the commission. 

(f) Repetitive catering certificate. The repetitive catering certificates must specify the 
location or route for which the certificates are issued, the permit number under which they are 
issued and the trade name of the mixed beverage permit associated with the caterer's permit.  The 
holder of a caterer's permit shall complete the following information on the certificate prior to 
the event: 

 (1) the date and time of the function; 
 (2) the location of the function; and 
 (3) a description of the event. 
 
(g) Reporting.  Holders of repetitive catering certificates shall deliver or mail copies of the 
repetitive catering certificates to the commission at the district office in which a catered event 
occurs within seven days of the conclusion of the event which is catered. 
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(h) Ground for denial. The administrator or his designated representative shall refuse to 
issue a catering certificate or repetitive catering certificates to anyone if there is reason to 
believe the issuance of a certificate is detrimental to the public. 
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September 20, 2016 Commission Meeting 
Agenda Item 31: Approve Publication of Proposed New Rule §33.12, Use of Caterer's 
Permits and Request for Caterer Certificate 

The Texas Alcoholic Beverage Commission proposes new rule §33.12, relating to Use of 
Caterer's Permits and Request for Caterer Certificate. 

Proposed new §33.12 relates to Caterer's Permits under Chapter 31of the Alcoholic Beverage Code. 

In a separate and simultaneous rulemaking proceeding the commission is proposing the repeal of 
current §33.12, relating to Use of Caterer's Permits.  Many of the changes in the proposed new 
§33.12 are the result of the commission's experiences under the current rule and are an attempt to 
provide clear guidance regarding the use of caterer's permits, including the application process 
for caterer certificates. 

Subsection (a) of proposed new §33.12 addresses the applicability of the rule. 

Subsection (b) of proposed new §33.12 addresses the application process for caterer certificates. 
It provides that an application for a caterer certificate should be filed at least ten calendar days 
prior to the event.  This is based on the amount of time required for the routine processing of 
such applications, recognizing the obligation of staff to process other license and permit 
applications.  Although the commission will try to accommodate applications filed less than ten 
calendar days before an event, the proposed new rule provides notice that such applications may 
not be processed in time for the event.  Proposed new §33.12(b) also provides a non-exclusive 
list of documents related to the event that may be required to determine qualifications for the 
requested caterer certificate. 

Subsection (c) of proposed new §33.12 provides that the first ten certificates issued during the 
two-year term of a caterer's permit incur no fee.  However, each certificate issued after the first 
ten during that two-year term will incur a fee of $100.00 per certificate.  The commission is 
authorized to establish a fee related to the issuance of caterer's certificates by Alcoholic Beverage 
Code §5.50, which allows the commission to adopt rules establishing reasonable fees for tasks 
and services performed by the commission in carrying out the provisions of the Code, including 
fees incidental to the issuance of licenses and permits under the Code. Alcoholic Beverage Code 
§5.50 further provides that revenues and surcharges from such fees collected by the commission 
under that section are to be deposited in the State's general revenue fund, and proposed new 
§33.12(c) so provides. 

Subsection (d) of proposed new §33.12 requires that the issued certificate be conspicuously 
displayed at the location of the catered event. 
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Subsection (e) of proposed new §33.12 describes the conditions that must be met before a caterer 
certificate will be issued for a location that has been designated as the licensed premises in a 
pending application where all state fees, surcharges and securities have been submitted.  
Proposed new §33.12(e) provides that, in such circumstances, the commission must have 
performed an initial review for qualification, there must not be a pending protest of the 
application, and there must not be a 60-day notice sign posted at the location.  Furthermore, 
proposed new subsection (e) provides that the right to use a catering certificate in such 
circumstances will terminate when the commission either issues an order denying the pending 
application or issues the license or permit. 

Under proposed new §33.12(f), no holder of a caterer's permit may provide alcoholic beverages 
at any licensed premises if a permit or license for that location is suspended 

Subsection (g) of proposed new §33.12 provides that a caterer certificate may not be issued for a 
period of more than ten days unless the executive director or the executive director's designated 
representative, on the basis of a case-by-case review of the specific situation, grants additional 
time. 

Subsection (h) of proposed new §33.12 provides that the executive director or executive 
director's designee may refuse to issue a caterer certificate if there is reason to believe that its 
issuance would be detrimental to the public. 

Martin Wilson, Assistant General Counsel, has determined that for each year of the first five 
years that the proposed new rule will be in effect, there will be no fiscal impact on local 
government attributable to the rule.  There should be no fiscal impact on state government. 

The proposed new rule will have no fiscal or regulatory impact on micro-businesses and small 
businesses or persons regulated by the commission. There is no anticipated negative impact on 
local employment.  

Mr. Wilson has determined that for each year of the first five years that the proposed new rule 
will be in effect, the public will benefit because the use of caterer's permits will be clarified.    

Comments on the proposed new rule may be submitted in writing to Martin Wilson, Assistant 
General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, Texas 
78711-3127, by facsimile transmission to (512) 206-3280, or by email to rules@tabc.texas.gov.   
Comments will be accepted for 30 days following publication in the Texas Register.  

The staff of the commission will hold a public hearing to receive oral comments on the proposed 
new rule on Thursday, October 20, 2016 at 1:30 p.m. in the commission meeting room at the 
commission’s headquarters, which is located at 5806 Mesa Drive in Austin, Texas. 
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The proposed new rule is authorized by Alcoholic Beverage Code §5.31, which grants authority 
to prescribe rules necessary to carry out the provisions of the Code, and §31.03(b), which 
requires the commission to adopt rules governing the application for and the issuance and use of 
caterer's permits. . 

The proposed new rule affects §5.31 and Chapter 31 of the Alcoholic Beverage Code 
 

Text of proposed new rule: 

§33.12  Use of Caterer's Permits and Request for Caterer Certificate.  
 
(a) This rule relates to Chapter 31 of the Alcoholic Beverage Code.   
 
(b) The holder of a caterer's permit, or designated representative thereof, shall submit a form 
provided by the commission at least ten calendar days prior to the catered event date.  The 
applicant assumes the risk that an application submitted less than ten calendar days before the event may 
not be processed in time for the event.  Other documents or agreements involved in the event that 
may be required include a letter from the owner of the property where the event will be held, 
sponsorship and/or promoter agreements, diagram or site maps, local governmental 
authorization, and any other documents or agreements needed to determine qualification under 
the code. 
   
(c) The first 10 certificates issued per permitted term are at no fee.  Each certificate issued 
thereafter requires a fee of $100.00 per certificate. The request form for a certificate requiring a 
fee shall be accompanied by a cashier's check, a money order or company check payable to the 
comptroller.   
 
(d) The issued certificate shall be signed by a representative of the commission and shall be 
placed in a conspicuous place at the location of the catered function 
 
(e) Use in Connection with Pending Applications.  The holder of a caterer's permit may 
utilize that authority to provide alcoholic beverages for on-premises consumption at a location 
that has been designated as the licensed premises in a pending application only if the following 
conditions are met. 
 (1) There is no pending protest of the pending application. 
 (2) The commission has received an application for the proposed location and 
payment of all state fees, surcharges and securities, if applicable, has been submitted. 
 (3) The commission has performed an initial review for qualification. 
 (4) The right to use a catering certificate terminates when the commission either 
issues an order denying the pending application or issues the license or permit. 
 (5) A notice sign (60 day sign) pursuant to Alcoholic Beverage Code §11.391 or §61.381 is 
not posted at the location.  
 
(f) Suspension.  No holder of a caterer's permit shall utilize that authority to provide 
alcoholic beverages at any licensed premises if a permit or license for that location is suspended.  



Page 4 of 4 
 

  
(g) A caterer certificate may not be issued for a period of more than ten days unless the 
executive director or the executive director's designated representative, on the basis of a case-by-
case review of the specific situation, grants additional time. 
 
(h) Ground for Denial.  The executive director or the executive director's designated 
representative may refuse to issue a caterer certificate if there is reason to believe the issuance of 
a certificate would be detrimental to the public.  
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September 20, 2016 Commission Meeting 
Agenda Item 32: Approve Publication of Proposed Amendments to Rule §45.121, Credit 
Restrictions and Delinquent List for Liquor 

The Texas Alcoholic Beverage Commission proposes amendments to §45.121, relating to Credit 
Restrictions and Delinquent List for Liquor. 

Section 45.121 implements Alcoholic Beverage Code §§102.32, 11.61(b)(2), 11.66, and 109.64. 

The commission has reviewed the section pursuant to Government Code §2001.039 and has 
determined that the need for a rule addressing credit restrictions and the delinquent list for sales 
of liquor continues to exist but that changes to the rule are appropriate. 

The commission proposes to modify the title of the section to Credit Law and Delinquent List to 
reflect industry usage.  The commission also proposes to modify the title of subchapter E of its 
rules to more accurately reflect its content, and to eliminate the divisions in the subchapter. 

Various non-substantive grammatical changes are made throughout the section. 

Proposed new subsection (b)(7) would amend the definition of "seller" as used in the section to 
specifically include holders of local class B wholesaler's permits, holders of brewpub licenses 
when selling ale or malt liquor to a retailer, and holders of brewer's self-distribution permits.  
Everyone defined as a seller in current subsection (b)(7) is still included in the proposed new 
subsection.  However, since Alcoholic Beverage Code §102.31(a)(2) provides that local 
distributor permittees are subject to the requirements of that section when selling malt beverages 
to a mixed beverage permittee or a daily temporary mixed beverage permittee, the definition of 
"seller" in proposed new subsection (b)(7) is clarified to assure that local distributor permittees 
are subject to the provisions of the section only when making a sale that is not a sale of malt 
beverages to a mixed beverage permittee or a daily temporary mixed beverage permittee. 

Proposed new subsection (c)(3) is amended to mirror the requirements of §45.131, relating to 
Payment Regulations for Certain Malt Beverages, which the commission is also amending in a 
separate rulemaking.  The commission proposes to condition the allowance for retaining invoices 
off the licensed premises on the ability of the commission to access the records from the licensed 
premises during normal business hours. 

Martin Wilson, Assistant General Counsel, has determined that for each year of the first five 
years that the proposed amendments will be in effect, there will be no fiscal impact on local 
government attributable to the amendments.  There should be no fiscal impact on state 
government. 
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The proposed amendments will have no fiscal or regulatory impact on micro-businesses and 
small businesses or persons regulated by the commission. There is no anticipated negative 
impact on local employment.  

Mr. Wilson has determined that for each year of the first five years that the proposed 
amendments will be in effect, the public will benefit because the issue of which permit and 
license holders are subject to credit law provisions, and when, is clarified. 

Comments on the proposed amendments may be submitted in writing to Martin Wilson, 
Assistant General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, 
Texas 78711-3127, or by facsimile transmission to (512) 206-3280, or by email 
to rules@tabc.texas.gov.  Comments will be accepted for 30 days following publication in the 
Texas Register.  
 
The staff of the commission will hold a public hearing to receive oral comments on the proposed 
amendments on Thursday, October 20, 2016 at 1:30 p.m. in the commission meeting room at the 
commission’s headquarters, which is located at 5806 Mesa Drive in Austin, Texas. 

The proposed amendments are authorized by Alcoholic Beverage Code §5.31, which grants 
authority to prescribe rules necessary to carry out the provisions of the Code. 

The proposed amendments affect Alcoholic Beverage Code §§5.31, 11.61(b)(2), 11.66, 102.32, 
and 109.64, and Government Code §2001.039. 
 

Text of rule showing proposed amendments: 

SUBCHAPTER E. REGULATION OF CREDIT AND CASH TRANSACTIONS 
 
[DIVISION 1.  DELINQUENT LIST] 
 

§45.121 Credit Law [Restrictions] and Delinquent List [for Liquor] 
 
(a) Purpose. This section implements §§102.32, 11.61(b)(2), 11.66, and 109.64 of the Texas 
Alcoholic Beverage Code (Code).  
 
(b) Definitions. For purposes of this section, the following terms have the definitions given in this 
subsection. 
 (1) Alcoholic beverage--As used in this section includes only liquor, as that term is defined 
in §1.04 of the Code.  
 (2) Cash equivalent--A financial transaction or instrument that is not conditioned on the 
availability of funds upon presentment, including, money order, cashier's check, certified check or 
completed electronic funds transfer.  

mailto:rules@tabc.texas.gov
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 (3) Delinquent payment--A financial transaction or instrument that fails to provide payment 
in full or is returned to the Seller as unpaid for any reason, on or before the fourth business day after the 
date that payment is due under §102.32(c) of the Code, or is returned to the Seller [seller] as unpaid for 
any reason after the fourth business day after the date payment is due under §102.32(c) of the Code. A 
delinquent payment also occurs in the event the Retailer [retailer] fails to submit payment on or before the 
fourth business day after the date that payment is due under §102.32(c) of the Code. 
 (4) Event--A financial transaction or instrument that fails to provide payment to a Retailer 
and results in a Retailer making one or more delinquent payments to one or more Sellers.  
 (5) Incident--A single delinquent payment. Failure to submit payment also constitutes an 
incident. 
 (6) Retailer--A package store permittee, wine only package store permittee, private club 
permittee, private club exemption certificate permittee, mixed beverage permittee, or other Retailer 
[retailer], and their agents, servants and employees. For purposes of this section, the holder of a winery 
permit issued under Chapter 16 of the Code is a Retailer [retailer] when the winery permit holder 
purchases wine from the holder of a wholesaler's permit issued under Chapter 19 of the Code for resale to 
ultimate consumers in unbroken packages. For purposes of this section and pursuant to Code §109.64, the 
holder of an industrial permit under Chapter 38 of the Code is treated in the same manner as a Retailer 
[retailer] when the industrial permit holder makes a bulk purchase of liquor from the holder of a 
wholesaler’s permit issued under Chapter 19 of the Code. 
 (7) Seller—As used in this section includes: 
  (A) the holder of a wholesaler's permit [A wholesaler], a general class B wholesaler's 
permit [wholesaler], or a local class B wholesaler's permit; 
  (B) the holder of a winery permit or wine bottler permit; [,] 
  (C) the holder of a brewpub license when selling ale or malt liquor to Retailers; 
  (D) the holder of a brewer’s self distribution permit; [or] 
  (E) the holder of a local distributor's permit when making a sale of an alcoholic 
beverage that is not the sale of a malt beverage to a mixed beverage permittee or a daily temporary mixed 
beverage permittee ; [distributor permittee] and  
  (F) the [their] agents, servants and employees of a permit or license holder identified 
in subparagraphs (A) – (E).  
 
(c) Invoices. A delivery of alcoholic beverages by a Seller, to a Retailer, must be accompanied by an 
invoice of sale showing the name and permit number of the Seller and the Retailer, a full description of 
the alcoholic beverages, the price and terms of sale, and the place and date of delivery.  
 (1) The Seller's copy of the invoice must be signed by the Retailer to verify receipt of 
alcoholic beverages and accuracy of invoice.  
 (2) The Seller and Retailer must retain invoices in compliance with the requirements of 
§206.01 of the Code.  
 (3) Invoices may be created, signed and retained in an electronic or internet based inventory 
system, and may be retained on or off the licensed premise, as long as the records can be accessed from 
the licensed premises and made available to the commission during normal business hours.  
 
(d) Delinquent Payment Violation. A Retailer who makes a delinquent payment to a Seller for the 
delivery of alcoholic beverages violates this section unless an exception applies.  
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 (1) A Retailer who violates this section must pay a delinquent amount, and a Seller may 
accept payment, only in cash or cash equivalent financial transaction or instrument.  
 (2) A Retailer whose permit or license expires or is cancelled for cause, voluntarily 
cancelled, suspended or placed in suspension while on the Delinquent List [delinquent list] will be 
disqualified from applying for or being issued an original or renewal permit or license until all delinquent 
payments are satisfied. For purposes of this section, the Retailer includes all persons who were owners, 
officers, directors and shareholders of the Retailer at the time the delinquency occurred.  
 
(e) Reporting Violation and Payment; Failure to Report.  
 (1) A report of a violation or payment must be submitted electronically to the commission on 
the commission's web based reporting system at www.tabc.texas.gov.  
 (2) A Seller who cannot access the commission's web based reporting system must either:  
  (A) submit a request for exception to submit reports by paper; or  
  (B) contract with another Seller [seller] or service provider to make electronic reports 
on behalf of the Seller.  
 (3) All reports of violations or payment under this subsection must be made to the 
commission before the date the Delinquent List [delinquent list] is published.  
 (4) A Seller who fails to report a violation or a payment as required by this subsection is in 
violation of this section.  
 
(f) Prohibited Sales and Delivery.  
 (1) Sellers are prohibited from selling or delivering alcoholic beverages to any licensed 
location of a Retailer who appears on the commission's Delinquent List from the date the violation 
appears on the Delinquent List until the Release Date on the Delinquent List, or until the Retailer no 
longer appears on the Delinquent List.  
 (2) A sale or delivery of alcoholic beverages prohibited by this section is a violation of this 
section.  
 
(g) Prohibited Purchase or Acceptance.  
 (1) A Retailer who violates subsection (d) of this section is prohibited from purchasing or 
accepting delivery of alcoholic beverages from any source at any of Retailer's licensed locations from the 
date any violation occurs until all delinquent payment are paid in full.  
 (2) A prohibited purchase or acceptance of a delivery of alcoholic beverages is a violation of 
this section.  
 
(h) Exception. A Retailer who wishes to dispute a violation of this section or inclusion on the 
commission's Delinquent List based on a good faith dispute between the Retailer and the Seller may 
submit a detailed electronic or paper written statement with the commission with an electronic or paper 
copy to the Seller explaining the basis of the dispute.  
 (1) The written statement must be submitted with documents and/or other records tending to 
support the Retailer's dispute, which may include:  
  (A) a copy of the front and back of the cancelled check of Retailer showing 
endorsement and deposit by Seller;  
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  (B) bank statement or records of bank showing funds were available in the account of 
Retailer on the date the check was delivered to Seller; and  
  (C) bank statement or records showing:  
   (i) bank error or circumstances beyond the control of Retailer caused the 
check to be returned to Seller unpaid; or  
   (ii) the check cleared Retailer's account and funds were withdrawn from 
Retailer's account in the amount of the check.  
 (2) A disputed delinquent payment will not be removed from the                                                                                                                                                                                                                                           
List [delinquent list] until documents and/or other records tending to support the Retailer's dispute are 
submitted to the commission.  
 (3) The Retailer must immediately submit an electronic notice of resolution of a dispute to 
the commission under this subsection.  
 
(i) Penalty for Violation. An action to cancel or suspend a permit or license may be initiated under 
§11.61(b)(2) of the Code for one or more violations of this section. The commission may consider 
whether a violation is the result of an event or incident when initiating an action under this subsection.  
 
(j) Delinquent List.  
 (1) The Delinquent List is published bi-monthly on the commission's public web site at 
http://www.tabc.texas.gov. An interested person may receive the Delinquent List by electronic mail each 
date the Delinquent List is published by registering for this service online.  
 (2)   Except as otherwise specified in subsection (k) of this section, the Delinquent List will be 
published on the fifth business day after the 25th day of the month for purchases made from the 1st to the 
15th day of that month and for which payment was not received by the fourth business day after the 25th 
day of that month. Except as otherwise specified in subsection (k) of this section, the Delinquent List will 
be published on the fifth business day after the 10th day of the next month for purchases made between the 
16th and the last day of the preceding month and for which payment was not received by the fourth 
business day after the 10th day of the next month.  
 (3) The Delinquent List is effective at 12:01 A.M. on the date of publication.  
 (4) The Delinquent List is updated hourly to reflect reports of payments submitted.  
 
(k) Calculation of Time. A due date under this section or §102.32(c) of the Code or the publication 
date of the Delinquent List that would otherwise fall on a Saturday, a Sunday, a state or federal holiday 
(unless the commission is required to be open for business), or a standard Federal Reserve bank holiday 
(as published at http://www.frbservices.org/holidayschedules/index.html) will be the next regular 
business day. For purposes of this section, a business day means a day which is not a Saturday, a Sunday, 
a state or federal holiday (unless the commission is required to be open for business), or a standard 
Federal Reserve bank holiday (as published at http://www.frbservices.org/holidayschedules/index.html).   
A payment hand delivered to an individual authorized to accept payment on behalf of the Seller is deemed 
received when the authorized individual takes possession of the payment.  
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Text of Rule if proposed amendments are later adopted : 

SUBCHAPTER E. REGULATION OF CREDIT AND CASH TRANSACTIONS 
 
§45.121 Credit Law and Delinquent List 
 
(a) Purpose. This section implements §§102.32, 11.61(b)(2), 11.66, and 109.64 of the Texas 
Alcoholic Beverage Code (Code).  
 
(b) Definitions. For purposes of this section, the following terms have the definitions given in this 
subsection. 
 (1) Alcoholic beverage--As used in this section includes only liquor, as that term is defined 
in §1.04 of the Code.  
 (2) Cash equivalent--A financial transaction or instrument that is not conditioned on the 
availability of funds upon presentment, including, money order, cashier's check, certified check or 
completed electronic funds transfer.  
 (3) Delinquent payment--A financial transaction or instrument that fails to provide payment 
in full or is returned to the Seller as unpaid for any reason, on or before the fourth business day after the 
date that payment is due under §102.32(c) of the Code, or is returned to the Seller as unpaid for any 
reason after the fourth business day after the date payment is due under §102.32(c) of the Code. A 
delinquent payment also occurs in the event the Retailer fails to submit payment on or before the fourth 
business day after the date that payment is due under §102.32(c) of the Code. 
 (4) Event--A financial transaction or instrument that fails to provide payment to a Retailer 
and results in a Retailer making one or more delinquent payments to one or more Sellers.  
 (5) Incident--A single delinquent payment. Failure to submit payment also constitutes an 
incident. 
 (6) Retailer--A package store permittee, wine only package store permittee, private club 
permittee, private club exemption certificate permittee, mixed beverage permittee, or other Retailer, and 
their agents, servants and employees. For purposes of this section, the holder of a winery permit issued 
under Chapter 16 of the Code is a Retailer when the winery permit holder purchases wine from the holder 
of a wholesaler's permit issued under Chapter 19 of the Code for resale to ultimate consumers in unbroken 
packages. For purposes of this section and pursuant to Code §109.64, the holder of an industrial permit 
under Chapter 38 of the Code is treated in the same manner as a Retailer when the industrial permit 
holder makes a bulk purchase of liquor from the holder of a wholesaler’s permit issued under Chapter 19 
of the Code. 
 (7) Seller—As used in this section includes: 
  (A) the holder of a wholesaler's permit, a general class B wholesaler's permit, or a 
local class B wholesaler's permit; 
  (B) the holder of a winery permit or wine bottler permit;  
  (C) the holder of a brewpub license when selling ale or malt liquor to Retailers; 
  (D) the holder of a brewer’s self distribution permit;  
  (E) the holder of a local distributor's permit when making a sale of an alcoholic 
beverage that is not the sale of a malt beverage to a mixed beverage permittee or a daily temporary mixed 
beverage permittee ; and  
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  (F) the  agents, servants and employees of a permit or license holder identified in 
subparagraphs (A) – (E).  
 
(c) Invoices. A delivery of alcoholic beverages by a Seller, to a Retailer, must be accompanied by an 
invoice of sale showing the name and permit number of the Seller and the Retailer, a full description of 
the alcoholic beverages, the price and terms of sale, and the place and date of delivery.  
 (1) The Seller's copy of the invoice must be signed by the Retailer to verify receipt of 
alcoholic beverages and accuracy of invoice.  
 (2) The Seller and Retailer must retain invoices in compliance with the requirements of 
§206.01 of the Code.  
 (3) Invoices may be created, signed and retained in an electronic or internet based inventory 
system, and may be retained on or off the licensed premise, as long as the records can be accessed from 
the licensed premises and made available to the commission during normal business hours.  
 
(d) Delinquent Payment Violation. A Retailer who makes a delinquent payment to a Seller for the 
delivery of alcoholic beverages violates this section unless an exception applies.  
 (1) A Retailer who violates this section must pay a delinquent amount, and a Seller may 
accept payment, only in cash or cash equivalent financial transaction or instrument.  
 (2) A Retailer whose permit or license expires or is cancelled for cause, voluntarily 
cancelled, suspended or placed in suspension while on the Delinquent List will be disqualified from 
applying for or being issued an original or renewal permit or license until all delinquent payments are 
satisfied. For purposes of this section, the Retailer includes all persons who were owners, officers, 
directors and shareholders of the Retailer at the time the delinquency occurred.  
 
(e) Reporting Violation and Payment; Failure to Report.  
 (1) A report of a violation or payment must be submitted electronically to the commission on 
the commission's web based reporting system at www.tabc.texas.gov.  
 (2) A Seller who cannot access the commission's web based reporting system must either:  
  (A) submit a request for exception to submit reports by paper; or  
  (B) contract with another Seller or service provider to make electronic reports on 
behalf of the Seller.  
 (3) All reports of violations or payment under this subsection must be made to the 
commission before the date the Delinquent List is published.  
 (4) A Seller who fails to report a violation or a payment as required by this subsection is in 
violation of this section.  
 
(f) Prohibited Sales and Delivery.  
 (1) Sellers are prohibited from selling or delivering alcoholic beverages to any licensed 
location of a Retailer who appears on the commission's Delinquent List from the date the violation 
appears on the Delinquent List until the Release Date on the Delinquent List, or until the Retailer no 
longer appears on the Delinquent List.  
 (2) A sale or delivery of alcoholic beverages prohibited by this section is a violation of this 
section.  
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(g) Prohibited Purchase or Acceptance.  
 (1) A Retailer who violates subsection (d) of this section is prohibited from purchasing or 
accepting delivery of alcoholic beverages from any source at any of Retailer's licensed locations from the 
date any violation occurs until all delinquent payment are paid in full.  
 (2) A prohibited purchase or acceptance of a delivery of alcoholic beverages is a violation of 
this section.  
 
(h) Exception. A Retailer who wishes to dispute a violation of this section or inclusion on the 
commission's Delinquent List based on a good faith dispute between the Retailer and the Seller may 
submit a detailed electronic or paper written statement with the commission with an electronic or paper 
copy to the Seller explaining the basis of the dispute.  
 (1) The written statement must be submitted with documents and/or other records tending to 
support the Retailer's dispute, which may include:  
  (A) a copy of the front and back of the cancelled check of Retailer showing 
endorsement and deposit by Seller;  
  (B) bank statement or records of bank showing funds were available in the account of 
Retailer on the date the check was delivered to Seller; and  
  (C) bank statement or records showing:  
   (i) bank error or circumstances beyond the control of Retailer caused the 
check to be returned to Seller unpaid; or  
   (ii) the check cleared Retailer's account and funds were withdrawn from 
Retailer's account in the amount of the check.  
 (2) A disputed delinquent payment will not be removed from the                                                                                                                                                                                                                                           
List until documents and/or other records tending to support the Retailer's dispute are submitted to the 
commission.  
 (3) The Retailer must immediately submit an electronic notice of resolution of a dispute to 
the commission under this subsection.  
 
(i) Penalty for Violation. An action to cancel or suspend a permit or license may be initiated under 
§11.61(b)(2) of the Code for one or more violations of this section. The commission may consider 
whether a violation is the result of an event or incident when initiating an action under this subsection.  
 
(j) Delinquent List.  
 (1) The Delinquent List is published bi-monthly on the commission's public web site at 
http://www.tabc.texas.gov. An interested person may receive the Delinquent List by electronic mail each 
date the Delinquent List is published by registering for this service online.  
 (2)   Except as otherwise specified in subsection (k) of this section, the Delinquent List will be 
published on the fifth business day after the 25th day of the month for purchases made from the 1st to the 
15th day of that month and for which payment was not received by the fourth business day after the 25th 
day of that month. Except as otherwise specified in subsection (k) of this section, the Delinquent List will 
be published on the fifth business day after the 10th day of the next month for purchases made between the 
16th and the last day of the preceding month and for which payment was not received by the fourth 
business day after the 10th day of the next month.  
 (3) The Delinquent List is effective at 12:01 A.M. on the date of publication.  
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 (4) The Delinquent List is updated hourly to reflect reports of payments submitted.  
 
(k) Calculation of Time. A due date under this section or §102.32(c) of the Code or the publication 
date of the Delinquent List that would otherwise fall on a Saturday, a Sunday, a state or federal holiday 
(unless the commission is required to be open for business), or a standard Federal Reserve bank holiday 
(as published at http://www.frbservices.org/holidayschedules/index.html) will be the next regular 
business day. For purposes of this section, a business day means a day which is not a Saturday, a Sunday, 
a state or federal holiday (unless the commission is required to be open for business), or a standard 
Federal Reserve bank holiday (as published at http://www.frbservices.org/holidayschedules/index.html).   
A payment hand delivered to an individual authorized to accept payment on behalf of the Seller is deemed 
received when the authorized individual takes possession of the payment.  
 
Text of current rule: 

SUBCHAPTER E. REGULATION OF CREDIT TRANSACTIONS 

DIVISION 1. DELINQUENT LIST 

§45.121 Credit Restrictions and Delinquent List for Liquor 
 
(a) Purpose. This section implements §§102.32, 11.61(b)(2), 11.66, and 109.64 of the Texas 
Alcoholic Beverage Code (Code).  
 
(b) Definitions. For purposes of this section, the following terms have the definitions given in this 
subsection. 
 (1) Alcoholic beverage--As used in this section includes only liquor, as that term is defined 
in §1.04 of the Code.  
 (2) Cash equivalent--A financial transaction or instrument that is not conditioned on the 
availability of funds upon presentment, including, money order, cashier's check, certified check or 
completed electronic funds transfer.  
 (3) Delinquent payment--A financial transaction or instrument that fails to provide payment 
in full or is returned to the Seller as unpaid for any reason, on or before the fourth business day after the 
date that payment is due under §102.32(c) of the Code, or is returned to the seller as unpaid for any reason 
after the fourth business day after the date payment is due under §102.32(c) of the Code. A delinquent 
payment also occurs in the event the retailer fails to submit payment on or before the fourth business day 
after the date that payment is due under §102.32(c) of the Code. 
 (4) Event--A financial transaction or instrument that fails to provide payment to a Retailer 
and results in a Retailer making one or more delinquent payments to one or more Sellers.  
 (5) Incident--A single delinquent payment. Failure to submit payment also constitutes an 
incident. 
 (6) Retailer--A package store permittee, wine only package store permittee, private club 
permittee, private club exemption certificate permittee, mixed beverage permittee, or other retailer, and 
their agents, servants and employees. For purposes of this section, the holder of a winery permit issued 
under Chapter 16 of the Code is a retailer when the winery permit holder purchases wine from the holder 
of a wholesaler's permit issued under Chapter 19 of the Code for resale to ultimate consumers in unbroken 
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packages. For purposes of this section and pursuant to Code §109.64, the holder of an industrial permit 
under Chapter 38 of the Code is treated in the same manner as a retailer when the industrial permit holder 
makes a bulk purchase of liquor from the holder of a wholesaler’s permit issued under Chapter 19 of the 
Code. 
 (7) Seller--A wholesaler, class B wholesaler, winery, wine bottler, or local distributor 
permittee and their agents, servants and employees.  
 
(c) Invoices. A delivery of alcoholic beverages by a Seller, to a Retailer, must be accompanied by an 
invoice of sale showing the name and permit number of the Seller and the Retailer, a full description of 
the alcoholic beverages, the price and terms of sale, and the place and date of delivery.  
 (1) The Seller's copy of the invoice must be signed by the Retailer to verify receipt of 
alcoholic beverages and accuracy of invoice.  
 (2) The Seller and Retailer must retain invoices in compliance with the requirements of 
§206.01 of the Code.  
 (3) Invoices may be created, signed and retained in an electronic or internet based inventory 
system, and may be retained on or off the licensed premise.  
 
(d) Delinquent Payment Violation. A Retailer who makes a delinquent payment to a Seller for the 
delivery of alcoholic beverages violates this section unless an exception applies.  
 (1) A Retailer who violates this section must pay a delinquent amount, and a Seller may 
accept payment, only in cash or cash equivalent financial transaction or instrument.  
 (2) A Retailer whose permit or license expires or is cancelled for cause, voluntarily 
cancelled, suspended or placed in suspension while on the delinquent list will be disqualified from 
applying for or being issued an original or renewal permit or license until all delinquent payments are 
satisfied. For purposes of this section, the Retailer includes all persons who were owners, officers, 
directors and shareholders of the Retailer at the time the delinquency occurred.  
 
(e) Reporting Violation and Payment; Failure to Report.  
 (1) A report of a violation or payment must be submitted electronically to the commission on 
the commission's web based reporting system at www.tabc.texas.gov.  
 (2) A Seller who cannot access the commission's web based reporting system must either:  
  (A) submit a request for exception to submit reports by paper; or  
  (B) contract with another seller or service provider to make electronic reports on 
behalf of the Seller.  
 (3) All reports of violations or payment under this subsection must be made to the 
commission before the date the delinquent list is published.  
 (4) A Seller who fails to report a violation or a payment as required by this subsection is in 
violation of this section.  
 
(f) Prohibited Sales and Delivery.  
 (1) Sellers are prohibited from selling or delivering alcoholic beverages to any licensed 
location of a Retailer who appears on the commission's Delinquent List from the date the violation 
appears on the Delinquent List until the Release Date on the Delinquent List, or until the Retailer no 
longer appears on the Delinquent List.  
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 (2) A sale or delivery of alcoholic beverages prohibited by this section is a violation of this 
section.  
 
(g) Prohibited Purchase or Acceptance.  
 (1) A Retailer who violates subsection (d) of this section is prohibited from purchasing or 
accepting delivery of alcoholic beverages from any source at any of Retailer's licensed locations from the 
date any violation occurs until all delinquent payment are paid in full.  
 (2) A prohibited purchase or acceptance of a delivery of alcoholic beverages is a violation of 
this section.  
 
(h) Exception. A Retailer who wishes to dispute a violation of this section or inclusion on the 
commission's Delinquent List based on a good faith dispute between the Retailer and the Seller may 
submit a detailed electronic or paper written statement with the commission with an electronic or paper 
copy to the Seller explaining the basis of the dispute.  
 (1) The written statement must be submitted with documents and/or other records tending to 
support the Retailer's dispute, which may include:  
  (A) a copy of the front and back of the cancelled check of Retailer showing 
endorsement and deposit by Seller;  
  (B) bank statement or records of bank showing funds were available in the account of 
Retailer on the date the check was delivered to Seller; and  
  (C) bank statement or records showing:  
   (i) bank error or circumstances beyond the control of Retailer caused the 
check to be returned to Seller unpaid; or  
   (ii) the check cleared Retailer's account and funds were withdrawn from 
Retailer's account in the amount of the check.  
 (2) A disputed delinquent payment will not be removed from the delinquent list until 
documents and/or other records tending to support the Retailer's dispute are submitted to the commission.  
 (3) The Retailer must immediately submit an electronic notice of resolution of a dispute to 
the commission under this subsection.  
 
(i) Penalty for Violation. An action to cancel or suspend a permit or license may be initiated under 
§11.61(b)(2) of the Code for one or more violations of this section. The commission may consider 
whether a violation is the result of an event or incident when initiating an action under this subsection.  
 
(j) Delinquent List.  
 (1) The Delinquent List is published bi-monthly on the commission's public web site at 
http://www.tabc.texas.gov. An interested person may receive the Delinquent List by electronic mail each 
date the Delinquent List is published by registering for this service online.  
 (2)   Except as otherwise specified in subsection (k) of this section, the Delinquent List will be 
published on the fifth business day after the 25th day of the month for purchases made from the 1st to the 
15th day of that month and for which payment was not received by the fourth business day after the 25th 
day of that month. Except as otherwise specified in subsection (k) of this section, the Delinquent List will 
be published on the fifth business day after the 10th day of the next month for purchases made between the 
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16th and the last day of the preceding month and for which payment was not received by the fourth 
business day after the 10th day of the next month.  
 (3) The Delinquent List is effective at 12:01 A.M. on the date of publication.  
 (4) The Delinquent List is updated hourly to reflect reports of payments submitted.  
 
(k) Calculation of Time. A due date under this section or §102.32(c) of the Code or the publication 
date of the Delinquent List that would otherwise fall on a Saturday, a Sunday, a state or federal holiday 
(unless the commission is required to be open for business), or a standard Federal Reserve bank holiday 
(as published at http://www.frbservices.org/holidayschedules/index.html) will be the next regular 
business day. For purposes of this section, a business day means a day which is not a Saturday, a Sunday, 
a state or federal holiday (unless the commission is required to be open for business), or a standard 
Federal Reserve bank holiday (as published at http://www.frbservices.org/holidayschedules/index.html).   
A payment hand delivered to an individual authorized to accept payment on behalf of the Seller is deemed 
received when the authorized individual takes possession of the payment.  
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September 20, 2016 Commission Meeting 
Agenda Item 33: Approve Publication of Proposed Amendments to Rule §45.131, Payment 
Regulations for Certain Malt Beverages 

The Texas Alcoholic Beverage Commission proposes amendments to §45.131, relating to 
Payment regulations for Certain Malt Beverages. 

Section 45.131 implements Alcoholic Beverage Code §§102.31. 

The commission has reviewed the section pursuant to Government Code §2001.039 and has 
determined that the need for a rule addressing payment regulations for malt beverages continues 
to exist but that changes to the rule are appropriate. 

The commission proposes to modify the title of the section to Cash Law to reflect industry usage.  
The commission also proposes to eliminate the divisions in subchapter E of its rules. 

Various non-substantive grammatical changes are made throughout the section. 

The commission proposes to amend subsection (b)(7), defining "seller" as used in the section, by 
reorganizing it to  clarify the applicability of the rule.  The removal of the reference to 
subsidiaries and affiliates is considered non-substantive because any such entities would need to 
have their own licenses and permits. 

Martin Wilson, Assistant General Counsel, has determined that for each year of the first five 
years that the proposed amendments will be in effect, there will be no fiscal impact on local 
government attributable to the amendments.  There should be no fiscal impact on state 
government. 

The proposed amendments will have no fiscal or regulatory impact on micro-businesses and 
small businesses or persons regulated by the commission. There is no anticipated negative 
impact on local employment.  

Mr. Wilson has determined that for each year of the first five years that the proposed 
amendments will be in effect, the public will benefit because the applicability of the section to 
permit and license holders is clarified. 

Comments on the proposed amendments may be submitted in writing to Martin Wilson, 
Assistant General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, Austin, 
Texas 78711-3127, or by facsimile transmission to (512) 206-3280, or by email 
to rules@tabc.texas.gov.  Comments will be accepted for 30 days following publication in the 
Texas Register.  
 

mailto:rules@tabc.texas.gov
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The staff of the commission will hold a public hearing to receive oral comments on the proposed 
amendments on Thursday, October 20, 2016 at 1:30 p.m. in the commission meeting room at the 
commission’s headquarters, which is located at 5806 Mesa Drive in Austin, Texas. 

The proposed amendments are authorized by Alcoholic Beverage Code §5.31, which grants 
authority to prescribe rules necessary to carry out the provisions of the Code. 

The proposed amendments affect Alcoholic Beverage Code §§5.31 and 102.31, and Government 
Code §2001.039. 
 

Text of rule showing proposed amendments: 

[DIVISION 2. CASH LAW] 
 

§45.131 Cash Law [Payment Regulations for Certain Malt Beverages] 
 
(a) Purpose. This rule implements §102.31of the Texas Alcoholic Beverage Code (Code).  
 
(b) Definitions. For purposes of this section, the following terms have the meaning given in this 
subsection. 
 (1) Cash equivalent--A financial transaction or instrument that is not conditioned on the 
availability of funds upon presentment, including [,] money order, cashier's check, certified check or 
completed electronic funds transfer.  
 (2) Cash payment--United States currency [Currency] and coins, or a cash equivalent 
financial transaction or instrument.  
 (3) Event--A financial transaction or instrument that fails to provide payment to a Retailer 
and results in one or more incidents to one or more Sellers.  
 (4) Incident--One financial transaction or instrument made by a Retailer that fails to provide 
payment in full for malt beverages delivered by a Seller to the Retailer. Failure to submit payment also 
constitutes an incident. 
 (5) Malt beverages--Ale or malt liquor containing more than four percent of alcohol by 
weight and beer containing one-half of one percent or more of alcohol by volume and not more than four 
percent alcohol by weight.  
 (6) Retailer--A license or permit holder and their agents, servants and employees, authorized 
to sell malt beverages for on or off premise consumption to an ultimate consumer.  
 (7) Seller--As used in this section means: 
  (A) the [The] holder of a local distributor’s permit when selling malt beverages to a 
mixed beverage permittee or daily temporary mixed beverage permittee, or an agent, servant, or employee 
of a local distributor's permit holder when selling malt beverages to such permittees;  
  (B) the holder of a brewpub license when selling beer to Retailers; [,] 
  (C) the holder of a general, local or branch distributor’s license; [, and]  
  (D) the holder of a manufacturer’s self- distribution license; [,] and  
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  (E) the [their] agents, servants, and employees of a license holder identified in 
subparagraphs (B) – (D) when selling beer [, or a subsidiary or affiliate, authorized to sell malt beverages] 
to a Retailer [retailer].  
 
(c) Invoices. A delivery of malt beverages by a Seller, to a Retailer, must be accompanied by an 
invoice of sale showing the name and permit number of the Seller and the Retailer, a full description of 
the malt beverages, the price, the place and date of delivery.  
 (1) The Seller’s copy of the invoice must be signed by the Retailer to verify receipt of malt 
beverages and accuracy of invoice and by the Seller to acknowledge payment was received on or before 
the delivery.  
 (2) The Seller and Retailer must retain invoices for four years from the date of delivery.  
 (3) Invoices may be created, signed and retained in an electronic or internet based inventory 
system, and may be retained on or off the licensed premise, as long as the records can be accessed from 
the licensed premise and made available to the commission during normal business hours.  
 
(d) Cash Payment Violation. A Retailer who fails to make a cash payment to a Seller for the delivery 
of malt beverages violates this section unless an exception applies.  
 (1) A Retailer who violates this section must pay the amount due, and a Seller may accept 
payment, only in cash or cash equivalent [financial transaction or instrument].  
 (2) For purposes of this section, the Retailer includes all persons who are or were owners, 
officers, directors, managers or shareholders of the Retailer at the time a cash payment violation occurs.  
 
(e) Reporting Violation and Payment; Failure to Report.  
 (1) A report of a violation must be submitted electronically on the forms provided on the 
commission’s web based reporting system at www.tabc.texas.gov.  
 (2) A Seller who cannot access the commission’s web based reporting system must either:  
  (A) submit a request for exception to submit reports by paper; or  
  (B) contract with another Seller [seller] or service provider to make electronic reports 
on behalf of the Seller.  
 (3) All reports of violations under this subsection must be made to the commission within 
two business days from the date the violation is discovered by the Seller.  
 (4) A Seller who fails to report a violation as required by this subsection is in violation of 
this section.  
 
(f) Exception. A Retailer who wishes to dispute a violation of this section, based on a good faith 
dispute between the Retailer and the Seller may submit supporting documents and a detailed written 
statement to the commission with a copy to the Seller explaining the basis of the dispute.  
 (1) The written statement must be submitted with documents and/or other records tending to 
support the Retailer's dispute, which may include:  
  (A) a copy of the front and back of the cancelled check of Retailer showing 
endorsement and deposit by Seller;  
  (B) bank statement or records of bank showing funds were available in the account of 
Retailer on the date the check was delivered to Seller; and  
  (C) bank statement or records showing:  
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   (i) bank error or circumstances beyond the control of Retailer caused the 
check to be returned to Seller unpaid; or  
   (ii) the check cleared Retailer's account and funds were withdrawn from 
Retailer's account in the amount of the check.  
 (2) The Retailer must immediately submit a notice of resolution of a dispute to the 
commission under this subsection.  
 
 (g) Penalty for Violation. An action to cancel or suspend a permit or license may be initiated under 
the Code for one or more violations of this section. The commission may consider whether a violation is 
the result of an event or incident when initiating an action under this subsection.  
  
h) Calculation of Time. Sundays and legal holidays are not counted in determining time periods 
under this section. 
 
 
Text of Rule if proposed amendments are later adopted : 

§45.131 Cash Law  
 
(a) Purpose. This rule implements §102.31of the Texas Alcoholic Beverage Code (Code).  
 
(b) Definitions. For purposes of this section, the following terms have the meaning given in this 
subsection. 
 (1) Cash equivalent--A financial transaction or instrument that is not conditioned on the 
availability of funds upon presentment, including money order, cashier's check, certified check or 
completed electronic funds transfer.  
 (2) Cash payment--United States currency and coins, or a cash equivalent financial 
transaction or instrument.  
 (3) Event--A financial transaction or instrument that fails to provide payment to a Retailer 
and results in one or more incidents to one or more Sellers.  
 (4) Incident--One financial transaction or instrument made by a Retailer that fails to provide 
payment in full for malt beverages delivered by a Seller to the Retailer. Failure to submit payment also 
constitutes an incident. 
 (5) Malt beverages--Ale or malt liquor containing more than four percent of alcohol by 
weight and beer containing one-half of one percent or more of alcohol by volume and not more than four 
percent alcohol by weight.  
 (6) Retailer--A license or permit holder and their agents, servants and employees, authorized 
to sell malt beverages for on or off premise consumption to an ultimate consumer.  
 (7) Seller--As used in this section means: 
  (A) the holder of a local distributor’s permit when selling malt beverages to a mixed 
beverage permittee or daily temporary mixed beverage permittee, or an agent, servant, or employee of a 
local distributor's permit holder when selling malt beverages to such permittees;  
  (B) the holder of a brewpub license when selling beer to Retailers;  
  (C) the holder of a general, local or branch distributor’s license;   
  (D) the holder of a manufacturer’s self- distribution license; and  
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  (E) the agents, servants, and employees of a license holder identified in 
subparagraphs (B) – (D) when selling beer to a Retailer.  
 
(c) Invoices. A delivery of malt beverages by a Seller, to a Retailer, must be accompanied by an 
invoice of sale showing the name and permit number of the Seller and the Retailer, a full description of 
the malt beverages, the price, the place and date of delivery.  
 (1) The Seller’s copy of the invoice must be signed by the Retailer to verify receipt of malt 
beverages and accuracy of invoice and by the Seller to acknowledge payment was received on or before 
the delivery.  
 (2) The Seller and Retailer must retain invoices for four years from the date of delivery.  
 (3) Invoices may be created, signed and retained in an electronic or internet based inventory 
system, and may be retained on or off the licensed premise, as long as the records can be accessed from 
the licensed premise and made available to the commission during normal business hours.  
 
(d) Cash Payment Violation. A Retailer who fails to make a cash payment to a Seller for the delivery 
of malt beverages violates this section unless an exception applies.  
 (1) A Retailer who violates this section must pay the amount due, and a Seller may accept 
payment, only in cash or cash equivalent.  
 (2) For purposes of this section, the Retailer includes all persons who are or were owners, 
officers, directors, managers or shareholders of the Retailer at the time a cash payment violation occurs.  
 
(e) Reporting Violation and Payment; Failure to Report.  
 (1) A report of a violation must be submitted electronically on the forms provided on the 
commission’s web based reporting system at www.tabc.texas.gov.  
 (2) A Seller who cannot access the commission’s web based reporting system must either:  
  (A) submit a request for exception to submit reports by paper; or  
  (B) contract with another Seller or service provider to make electronic reports on 
behalf of the Seller.  
 (3) All reports of violations under this subsection must be made to the commission within 
two business days from the date the violation is discovered by the Seller.  
 (4) A Seller who fails to report a violation as required by this subsection is in violation of 
this section.  
 
(f) Exception. A Retailer who wishes to dispute a violation of this section, based on a good faith 
dispute between the Retailer and the Seller may submit supporting documents and a detailed written 
statement to the commission with a copy to the Seller explaining the basis of the dispute.  
 (1) The written statement must be submitted with documents and/or other records tending to 
support the Retailer's dispute, which may include:  
  (A) a copy of the front and back of the cancelled check of Retailer showing 
endorsement and deposit by Seller;  
  (B) bank statement or records of bank showing funds were available in the account of 
Retailer on the date the check was delivered to Seller; and  
  (C) bank statement or records showing:  
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   (i) bank error or circumstances beyond the control of Retailer caused the 
check to be returned to Seller unpaid; or  
   (ii) the check cleared Retailer's account and funds were withdrawn from 
Retailer's account in the amount of the check.  
 (2) The Retailer must immediately submit a notice of resolution of a dispute to the 
commission under this subsection.  
 
 (g) Penalty for Violation. An action to cancel or suspend a permit or license may be initiated under 
the Code for one or more violations of this section. The commission may consider whether a violation is 
the result of an event or incident when initiating an action under this subsection.  
  
h) Calculation of Time. Sundays and legal holidays are not counted in determining time periods 
under this section. 
 
 
Text of current rule: 
 
DIVISION 2. CASH LAW 

§45.131 Payment Regulations for Certain Malt Beverages  
 
(a) Purpose. This rule implements §102.31of the Texas Alcoholic Beverage Code (Code).  
 
(b) Definitions. For purposes of this section, the following terms have the meaning given in this 
subsection. 
 (1) Cash equivalent--A financial transaction or instrument that is not conditioned on the 
availability of funds upon presentment, including, money order, cashier's check, certified check or 
completed electronic funds transfer.  
 (2) Cash payment--United States Currency and coins, or a cash equivalent financial 
transaction or instrument.  
 (3) Event--A financial transaction or instrument that fails to provide payment to a Retailer 
and results in one or more incidents to one or more Sellers.  
 (4) Incident--One financial transaction or instrument made by a Retailer that fails to provide 
payment in full for malt beverages delivered by a Seller to the Retailer. Failure to submit payment also 
constitutes an incident. 
 (5) Malt beverages--Ale or malt liquor containing more than four percent of alcohol by 
weight and beer containing one-half of one percent or more of alcohol by volume and not more than four 
percent alcohol by weight.  
 (6) Retailer--A license or permit holder and their agents, servants and employees, authorized 
to sell malt beverages for on or off premise consumption to an ultimate consumer.  
 (7) Seller—The holder of a local distributor’s permit when selling malt beverages to a mixed 
beverage or daily temporary mixed beverage permittee, the holder of a brewpub license when selling 
beer, the holder of a general, local or branch distributor’s license, and the holder of a manufacturer’s self- 
distribution license, and their agents, servants, employees, or a subsidiary or affiliate, authorized to sell 
malt beverages to a retailer.  
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(c) Invoices. A delivery of malt beverages by a Seller, to a Retailer, must be accompanied by an 
invoice of sale showing the name and permit number of the Seller and the Retailer, a full description of 
the malt beverages, the price, the place and date of delivery.  
 (1) The Seller’s copy of the invoice must be signed by the Retailer to verify receipt of malt 
beverages and accuracy of invoice and by the Seller to acknowledge payment was received on or before 
the delivery.  
 (2) The Seller and Retailer must retain invoices for four years from the date of delivery.  
 (3) Invoices may be created, signed and retained in an electronic or internet based inventory 
system, and may be retained on or off the licensed premise, as long as the records can be accessed from 
the licensed premise and made available to the commission during normal business hours.  
 
(d) Cash Payment Violation. A Retailer who fails to make a cash payment to a Seller for the delivery 
of malt beverages violates this section unless an exception applies.  
 (1) A Retailer who violates this section must pay the amount due, and a Seller may accept 
payment, only in cash or cash equivalent financial transaction or instrument.  
 (2) For purposes of this section, the Retailer includes all persons who are or were owners, 
officers, directors, managers or shareholders of the Retailer at the time a cash payment violation occurs.  
 
(e) Reporting Violation and Payment; Failure to Report.  
 (1) A report of a violation must be submitted electronically on the forms provided on the 
commission’s web based reporting system at www.tabc.texas.gov.  
 (2) A Seller who cannot access the commission’s web based reporting system must either:  
  (A) submit a request for exception to submit reports by paper; or  
  (B) contract with another seller or service provider to make electronic reports on 
behalf of the Seller.  
 (3) All reports of violations under this subsection must be made to the commission within 
two business days from the date the violation is discovered by the Seller.  
 (4) A Seller who fails to report a violation as required by this subsection is in violation of 
this section.  
 
(f) Exception. A Retailer who wishes to dispute a violation of this section, based on a good faith 
dispute between the Retailer and the Seller may submit supporting documents and a detailed written 
statement to the commission with a copy to the Seller explaining the basis of the dispute.  
 (1) The written statement must be submitted with documents and/or other records tending to 
support the Retailer's dispute, which may include:  
  (A) a copy of the front and back of the cancelled check of Retailer showing 
endorsement and deposit by Seller;  
  (B) bank statement or records of bank showing funds were available in the account of 
Retailer on the date the check was delivered to Seller; and  
  (C) bank statement or records showing:  
   (i) bank error or circumstances beyond the control of Retailer caused the 
check to be returned to Seller unpaid; or  
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   (ii) the check cleared Retailer's account and funds were withdrawn from 
Retailer's account in the amount of the check.  
 (2) The Retailer must immediately submit a notice of resolution of a dispute to the 
commission under this subsection.  
 
(g) Penalty for Violation. An action to cancel or suspend a permit or license may be initiated under 
the Code for one or more violations of this section. The commission may consider whether a violation is 
the result of an event or incident when initiating an action under this subsection.  

(h) Calculation of Time. Sundays and legal holidays are not counted in determining time periods 
under this section. 
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