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AGENDA

REGULAR COMMISSION MEETING

9:30 a.m. — April 28, 2009

5806 Mesa Drive
Austin, Texas 78731
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José Cuevas, Jr. Steven M. Weinberg, MD, JD Melinda S. Fredricks

Presiding Officer-Midland Member-Colleyville Member-Conroe

Tuesday, April 28, 2009

Alan Steen
Administrator

9:30 a.m.
AGENDA

1. Call to Order José Cuevas, Jr.

2. Approval of Commission Meeting Minutes of February 10, 2009 José Cuevas, Jr.

3. Public Comment on “State of the Alcoholic Beverage Industry”

4. Administrator's Report: Administrator and Agency Activities, Budget Alan Steen
Issues, Staff Achievements
5. SPPerm of TABC Internal Audit of the Excise Tax Section of the Tax Russell Gregorczyk
ivision

Approval of TABC Internal Audit of the Performance Measurement
System

Russell Gregorczyk

Licensing Re-Engineering Project Update

Susan McElwain

8. Internet Website Redesign Project Update Carolyn Beck

9. Approval to Publish Proposed Repeal of Current Rule §31.1, Powers Joan Bates
Delegated to the Administrator

10. Approval to Publish Proposed New Rule §31.1, Separation of Duties Joan Bates
Between Commission and Administrator

11. Approval to Publish Proposed Repeal of Current Rule §31.2, Vehicle Joan Bates
Inscription Exemption and Assignment of Vehicles

12. Approval to Publish Proposed New Rule §31.2, State-Owned Motor Joan Bates
Vehicles

13. Approval to Publish Proposed Repeal of Current Rule §31.3, Petition Joan Bates
for the Adoption of a Rule




14. Approval to Publish Proposed New Rule §31.3, Petition for the Joan Bates
Adoption of a Rule

15. Approval to Publish Proposed Amendment to §36.1, Possession and Lou Bright
Sale of Firearms on Licensed Premises

16. Approval to Adopt Proposed Amendment to §34.1, General Provisions Joan Bates

17. Approval to Adopt Proposed Repeal of Chapter 43, Relating to Joan Bates

Accounting, Including §43.1, Fees Collected by County Tax Assessor
and §43.11, Tax Stamps

18

Public Comment

19.

Executive Session to Consult with Legal Counsel Regarding Pending
and Anticipated Litigation Against the Agency and to Discuss the
Duties, Responsibilities, and Evaluation of the Administrator (Govt.
Code §551.071, §551.074)

José Cuevas, Jr.

20.

Next Meeting Date: Tuesday, May 19, 2009

José Cuevas, Jr.

21.

Adjourn

José Cuevas, Jr.

Note:

- ltems may not necessarily be considered in the order they appear on the agenda.

- Executive session for advice of Counsel (pursuant to §551.071 of the Government Code) may be

called regarding any agenda item.
- Action may be taken on any agenda item.

NOTICE OF ASSISTANCE AT PUBLIC MEETINGS

Persons with disabilities who plan to attend this meeting and who may need auxiliary aids or
services (such as interpreters for persons who are deaf, hearing impaired readers, large print, or
Braille) are requested to contact Renee Johnston at (6§12) 206-3217 (voice) (512) 206-3203 (fax), or
(512) 206-3270 (TDD), at least three (3) days prior to the meeting so that appropriate arrangements

can be made.
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COMMISSION MEETING MINUTES
April 28, 2009

The Commissioners of the Texas Alcoholic Beverage Commission (TABC) met in
Regular Session on Tuesday, April 28, 2009, at the Texas Alcoholic Beverage
Commission, 5806 Mesa Drive, Suite 185, Austin, Texas.

PRESIDING
OFFICER: José Cuevas, Jr.
COMMISSIONERS Melinda Fredricks
PRESENT: Steven M. Weinberg, MD, JD
STAFF PRESENT: Alan Steen, Administrator

Joan Bates, Deputy General Counsel, Legal

Carolyn Beck, Public Information Officer, Executive

Hank Blanchard, Captain, Amarillo Enforcement

David Brandon, IRD Enterprise Development Manager

Lou Bright, General Counsel, Legal Services

Mindy Carroll, Assistant Director, Education & Prevention

Charlie Cloud, Captain, Fort Worth Enforcement

Sherry Cook, Assistant Administrator

Marc Decatur, Lieutenant, Houston Enforcement

Loretta Doty, Director of Human Resources Division

Bobby Gideon, Captain, Austin Headquarters Training

Diana Gonzalez, Director of Tax Division/Education and
Prevention

Thomas Graham, Supervisor of Marketing Practices

O.T. Griffin, Dallas Compliance Supervisor

Amy Harrison, Director of Licensing Division

Steven Hill, Contractor, Austin Ribbon and Computer
Supplies

Joe lagnemmo, Web Design Specialist, Information
Resources Division

Richard Jauregui, Captain, San Antonio Enforcement



GUESTS
PRESENT:

Tanya Jimenez, Administrative Assistant, Executive

Renee Johnston, Executive Assistant, Executive

Dexter Jones, Assistant Chief of Field Services

Jo Ann Joseph, Assistant Director, Licensing Division

Charlie Kerr, Director of Business Services

Richard Maness, Information Resources Division

Vanessa Mayo, Quality Control Supervisor, Compliance

Susan McElwain, Policy and Planning Division

Joel Moreno, Chief of Field Operations

Earl Pearson, Chief of Staff

Andy Pena, Acting Director of Office of Professional
Responsibility

Ramona Perry, Attorney, Houston Legal Division

Gloria M. Reed, Executive Assistant, Executive

Robert Saenz, Captain, Enforcement Austin

Karen Smithwick, San Antonio Compliance Supervisor

Rod Venner, Assistant Chief of Enforcement, Enforcement
Division

Jay Webster, Director of Information Resources Division

Winn Atkins, Senior Director, State Government Relations,

Diageo NA, Inc.

Dewey Brackin

M L Calcote, Republic National Distributors

Mark Davis, Attorney, El Paso Bar Owners Association

Doug DuBois, Attorney, Texas Petroleum Marketers and
Convenience Store Association (TPCA)

Alfonso Diaz, Owner/Vice President, Mulligan’s North/El
Paso Bar Owners Association

Rick Donley, President, The Beer Alliance of Texas

John Gessner, General Counsel, Texas Wings, Inc.

Russell Gregorczyk, Internal Auditor, Jansen & Gregorczyk
Certified Public Accountants

Steve Jones, IT Manager, Brown Distributors Co Ltd

Ricky Knox, President, Texas Hospitality Association

Carsten Koennecke, Wholesale Beer Distributors of TX

Jack Martin, Attorney, Jack Martin and Associates

Charles McGrigg, Central State Counsel, Wine Institute

Fred, Morasko, Texas Package Stores Association

Dale Szyndrowski, Vice President Government Relations,
Distilled Spirits Council of United States

Ralph Townes, Licensed Beverage Distributors.

Don Walden, Attorney, TWGGA

Laurie Brown Watson, Vice President, Brown Distributing
Co/WBDT



Randy Yarbrough, Wholesale Beer Distributors of Texas
CALL TO ORDER

The meeting of the Texas Alcoholic Beverage Commission was called to order at
9:42 a.m. by Presiding Officer José Cuevas.

APPROVAL OF COMMISSION MEETING MINUTES OF FEBRUARY 10, 2009

Presiding Officer José Cuevas called for approval of the Commission meeting
minutes of February 10, 2009. Commissioner Steven Weinberg so moved to
approve the minutes as written and Commissioner Melinda Fredricks
seconded. The motion carried.

PUBLIC COMMENT ON “STATE OF THE ALCOHOLIC BEVERAGE INDUSTRY”

During the February 10" Commission meeting, Commissioner Steven Weinberg
suggested inviting industry members to speak on how the current state of the
economy has impacted their businesses. Presiding Officer José Cuevas commended
Commissioner Weinberg’s idea of inviting the industry members to speak before the
Commission. He stated the Commissioners and the Agency are concerned about
those businesses that may have been affected with the fees and surcharges
imposed in the renewal of their permits and licenses.

Presiding Officer Cuevas called on those persons who signed up on pre-registered cards
to come forward to address the Commission.

e Ms. Laurie Brown Watson represented Brown Distributing Company, a local
Budweiser Beer Distributor. Her report included a powerpoint presentation
emphasizing how the beer industry has been affected by the economic crisis in
the state of Texas and geographically in the city of Austin. She led into her
presentation with the statement “Beer sales are not recession-proof...they are
recession-resistant.”

Ms. Watson focused on the Texas beer sales with supported illustrations on the
consumers’' purchasing trends. She noted that on-premise businesses such as
restaurants are feeling the crunch of the recession with more consumers drinking
at home.

In her concluding summary, she stated that convenience stores are losing beer
sales to the larger supermarket chains because consumers are becoming more
price conscious, therefore, purchasing the lower priced beer within the similar
brand categories (premium, imports, crafts, and budget brands).

Commissioner Weinberg quizzed Ms. Watson as to whether the breweries had
lowered their prices to the wholesalers. Ms. Watson answered, “no.” There had
not been any discounts given or any anticipation of discounts to be received.



Presiding Officer Cuevas asked for clarification on Ms. Watson’s statement
concerning not having any control of the product. Ms. Watson explained that the
order of product is computerized based on historical sales. Therefore, if more
inventory is received than requested, it cannot be refused. That is what she
meant by saying that many have more product on the floor with no control on the
order.

Presiding Officer Cuevas quizzed her as to whether trading down by consumers
purchasing beer occurred in certain demographic areas or neighborhoods. Ms.
Watson noted a decline in consumer beer purchases in East Austin. She stated
this could be due to a change in the population and in the decline of employment
opportunities in the city of Austin. It was also stated that she has noticed an
increase in sales in the area of Houston, that may support the idea of better
employment opportunities available in that city.

Ms. Watson thanked the Commissioners for the opportunity to address the
Commission and thanked the Agency for its support as a regulating institution.

John Gessner, General Counsel for Texas Wings, Inc, which owns and operates
Hooter's Restaurants in Texas, introduced himself. He serves on the Board of
Directors for the Greater Dallas Restaurant Association and the PAC (Political
Action Commission) Board of the Texas Restaurant Association.

Mr. Gessner addressed the Commission on how the two-year renewals have
affected the alcoholic beverage industry. He gave a brief history of why the
industry was interested in getting TABC to consider implementing a two-year
license renewal process. The licensing process was so complicated that the
restaurant had to hire an employee whose duties consisted only to keep up.

Although not totally the fault of TABC, Mr. Gessner stated there have been some
glitches in the two-year application renewal process. When the application was
simplified, it was received well within most of the businesses, but due to the state
of the economy, issues occurred when the renewals had to be paid in advance.
The cost of the two-year renewal posed a problem for the smaller businesses.

Mr. Gessner spoke on the rise in food costs and the transportation costs
associated with getting the product to the businesses. He stated that the
restaurant profit margin has decreased, so the businesses try to make up their
losses in the sale of alcoholic beverages because it is a higher profit item.

Mr. Gessner requested the Commission to consider being flexible on how the fees
are assessed and collected. He asked for an option to be created for a business
to be able to obtain a one-year or a two-year license with the option to pay for the
first year and pay the remainder in the second year.

Mr. Gessner stated that there may be bills in the current legislative session that
could offer substantial relief to the industry during this economic downturn.



Commissioner Weinberg thanked Mr. Gessner for attending and addressing his
concerns before the Commission. He agreed with Mr. Gessner that the
application for renewal of licenses has gotten easier to complete and will continue
to get better over the next few years. Commissioner Weinberg stated that TABC
is a regulatory agency and some of his concerns will have to be dealt with in the
legislature. However, the Agency is committed to serve and help the industry.

Presiding Officer Cuevas quizzed Mr. Gessner on House Bill 3437. Mr. Gessner
stated the bill relates to the amount of the fee for issuing certain alcoholic
beverage permits.

Presiding Officer Cuevas told Mr. Gessner that he appreciated his comments and
that the issues presented had been previously discussed. Presiding Officer
Cuevas stated he believed that Mr. Gessner, with the help of his association
members, could be able to pass through legislation to the House and Senate
members for changes in the assessment and collection of the fee for license
renewals. He further stated if there were any changes to any rules that the
Commission could examine, he would do so.

Presiding Officer Cuevas complimented Administrator Steen and his staff
for their commitment and continued excellence to customer service. He
stated that the Commission would accept Mr. Gessner’'s comments as
noted and would have Administrator Steen review them.

Doug DuBois, Director of Membership Services and Governmental Affairs of the
Texas Petroleum Marketers and Convenience Store Association, thanked the
Commissioners and Administrator Steen for the opportunity to address the
Commission. Mr. Dubois spoke on the results from an email query sent to the
members of his association. The results represented retailers from the
Panhandle, Central Texas, the Coastal Bend and Rio Grande Valley regions of
the state.

To the retailers in the regions, Mr. Dubois posed a question regarding the impact
of the economic downturn on alcoholic beverage sales. The general consensus
from all regions was positive. He commented, “Alcoholic beverages appear to be
recession proof. We are up in sales with all suppliers, double digit with most.”
CEO Joe Pinto, 7-Eleven Incorporated, when asked to comment on how the
economic downturn is affecting convenience store sales and consumer
purchasing habits, stated “customers are buying fewer six- and 12-packs of beer,
choosing instead better value 18-packs. Stores are making room in cold cases
for the bigger packs. People are buying cheaper beer during the week. Premium
picks up on the weekends.”

Mr. Dubois spoke on the issue regarding the two-year renewal system with the
following comments:

“The two-year renewal has been a good thing. Less hassle and duplication of
effort year to year; the new two-year application and renewal system is nothing



but positive. It certainly reduces workload on our part. We are looking forward to
the implementation of the two-year renewal process to reduce paperwork and
opportunities for missing important deadlines.”

Mr. Dubois received a comment that reflected on past experience in the
application and renewal process, notably commenting that “the entire process
(parts within TABC control, and parts outside of their control with respect to the
city of Austin) acts as a deterrent to keep people from trying to open new stores —
takes too long, there are too many unknowns about if they will ever get their
license, etc. So they do nothing, and closed stores don’t re-open, new stores
don’t get built...it really should take no longer than 30 days...” He stated this
statement does not reflect the revised application procedures which are currently
being implemented.

Mr. Dubois complimented the Licensing Re-Engineering team responsible for the
stakeholder meetings that he and others have participated in and the
developments he has seen taking shape with regard to the permitting and renewal
process. He foresees the increased automation of this system to enhance the
service to TABC customers.

Dale Szyndrowski, Vice President for the Distilled Spirits Council of the United
States, a trade association representing the manufacturing and importers of
distilled spirits, spoke on the impact of the economic downturn on industry.

Mr. Szyndrowski stated, “Texas is an underperforming market for distilled spirits.”
He stated that Texas ranks 45" per capita in distilled spirits sales versus 13" for
beer as of 2007. He mentioned that Texas consumers should not have to drive
15 or 30 miles to have a choice of the three beverage alcohol categories. This
means there is a disparity in the number of retail selling points that interact with
adult consumers who want choices in beverage alcohol.

Mr. Szyndrowski told the Commission that there are legislative efforts currently
underway at the state Capitol for a change. It is called market modernization by
enactment of rational laws. The changes sought would increase sales on
Sunday, therefore creating new retail sales and increasing tax revenues, allowing
small package store owners to open up the marketplace and allowing them to
grow their business; a data collection bill that would give the marketers and
wholesalers information to direct their limited marketing dollars to benefit both
adult consumers and retailers; and support on a selective basis wet-dry elections
like Lubbock and Anna, Texas, for off-premise distilled spirits.

Mr. Szyndrowski acknowledged that he is aware that to accomplish these
changes requires legislative support and passage; however, his industry is looking
for regulatory opportunities to level the playing field whenever possible.

He asked the Commission that when any new rules come before them, that they
look out for opportunities that may exist in interpretations of statutes that apply to
marketing practices and permitting regulations that apply equally to all the
segments, as well as modernization of regulations to treat all segments equally.



Mr. Szyndrowski thanked the Commission, Administrator Steen, and staff for
having a “good neighbor policy” in listening to his industry’s concerns and issues.

Commissioner Weinberg thanked Mr. Szyndrowski for a well done presentation.

In reference to Mr. Szyndrowski's request to the Commission to look for
regulatory opportunities to level the playing field in the alcohol industry, Presiding
Officer Cuevas committed to studying any regulatory issues that may arise.
A committee would be assigned to study the issues and report back with
their recommendations.

Presiding Officer Cuevas asked Administrator Steen to investigate the
comment by Mr. Gessner of a business that had a private club permit and
the area goes wet and they apply for a different type of permit. This may be
a case of “double dipping.”

Jack Martin, Attorney representing Outback, Darden, and Express Hospitality, a
concessionaire at Dell Diamond and Whataburger Field in Corpus Christi, stated
he had solicited comments from the industries. The comments were positive and
appreciative of a simplified process of the two-year renewal licenses. The cost of
the renewal was not an issue for the larger businesses; however, it has impacted
the mom-and-pop smaller businesses.

Mr. Martin stated the process was not supposed to have an economic impact on
the two-year mixed beverage permits. However unintentionally, there has been
an increase in the mixed beverage permit fees.

Presiding Officer Cuevas asked Administrator Steen to comment on the increase
in the mixed beverage permit fee. Administrator Steen commented that this
increase was an unintended consequence and it will go to the committee
for further study.

Mark Davis, Attorney, El Paso Bar Owners Association, formed his organization in
2004 out of concern from the local law enforcement, not TABC.

Recession has not had a direct economic impact on the alcohol business in El
Paso. Mr. Davis was concerned that tipping in bar establishments has decreased.
He was concerned for the bartenders’ and servers’ families that rely on tips to
survive during hard economic times.

Mr. Davis voiced an opinion of the on-premise license. He stated that on-premise
licenses are the hardest to maintain, however the most important because the
establishment has the greatest influence on the consumption of alcohol in the
state of Texas. He felt that the “on the street discretion” is one of the most
important in the enforcement of the law because occurrences that happen in a bar
are not the fault of the licensee. It is just employees, bartenders and servers
doing their jobs.



Mr. Davis spoke on the good relationships with TABC. He complimented
Administrator Steen for his visits and the training sessions conducted by
Lieutenant Marc DeCatur with the bartenders and servers.

In concluding his comments to the Commission, Mr. Davis asked for continued
good relations with TABC and the agents for more flexibility in getting to know the
owners, bartenders, and servers.

Commissioner Fredricks quizzed Mr. Davis about a tax stamp mutilation case he
had mentioned that was conducted before the State Office of Administrative
Hearing (SOAH). Mr. Davis explained the case and that it has been resolved with
the ruling in favor of TABC.

Presiding Officer Cuevas assured Mr. Davis that Administrator Steen and the
agents in El Paso are working hard to keep good relations with his clients. He
encouraged Mr. Davis and his clients to feel free to contact the Commissioners,
Administrator Steen and Chief Joel Moreno if they could be of any assistance.

Commissioner Weinberg thanked everyone for their participation in addressing
the Commission on behalf of the industry. He noted that the industry has muti-
interest concerns and assured them that the Commission and the Agency are
available to help. Commissioner Weinberg emphasized that some of the
concerns expressed will take legislative action. He stated the Commission and
the Agency as regulators can adopt measures that can assist the industry to help
make their issues more economical, easier, and beneficial.

Commissioner Weinberg mentioned that impact of the recession may be hard at
this time, but in past experiences when the economy rebounds, it should rebound
positively for everyone.

Presiding Officer Cuevas thanked everyone for coming before the Commission to
speak. He said the information presented was a learning experience for him, the
other Commissioners, and the Agency. He asked for the letters forwarded to the
Commission by Joe Taylor, Vice President Corporate Affairs of Brinker
International, Inc., and Dan Lindsey of Texas Liquor License, to become a part of
the official record of the meeting.

(Attachment 1 — Industry Friends’ Correspondence)

ADMINISTRATOR’S REPORT

Presiding Officer José Cuevas called upon Administrator Alan Steen to provide the
Administrator’'s report on agency activities, budget issues, and staff achievements.

After welcoming the Commissioners back to Austin for another Commission meeting,
Administrator Steen briefly spoke on the “State of the Alcoholic Beverage Industry”
agenda item. He stated that he will research the information presented to the
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Commission by the industry and will report back with his findings and
recommendations.

Administrator Steen noted for the Commissioners the return of General Counsel Lou
Bright from the Capitol after attending the meeting of the Business and Commerce in
the Senate. As part of the audience, Administrator Steen acknowledged the
attendance of the regional field supervisors, compliance supervisors, captains,
lieutenants, and statewide attorneys that are attending the quarterly management
goals meeting at Headquarters. These Agency personnel are meeting to examine
the management goals guidelines previously structured from the Sunset BiIll,
Strategic Planning Sessions, and the Survey of Organizational Excellence.

Commissioner Weinberg asked Administrator Steen to introduce the newest
promoted captain. Administrator Steen introduced Robert “Charlie” Cloud, previously
the Lieutenant for the Fort Worth Enforcement District, who has been promoted to
the rank of Captain for the Dallas Enforcement Region (Region 2).

Administrator Steen announced the untimely death of Louis Glazer, a popular and
familiar face in the alcoholic beverage industry, who died on Monday, April 20",
Funeral services will be held in Dallas on Friday, April 24",

The TABC newsletter was published in April.  Administrator Steen commended
Carolyn Beck with the help of others in completing the project. It has been received
very well and he is very proud of it. Commissioner Weinberg asked who is on the
distribution list. Administrator Steen replied, “thousands” that include permittees and
past Commissioners.

Administrator Steen met with the State Auditor's Office. They have requested to
come to Headquarters to audit the Excise Tax office. The office will examine how
the taxes are collected. Administrator Steen has asked for the office to explore how
TABC regulates internet wine sales to ensure that proper controls are in place.

Kudos to Chief Joel Moreno, Assistant Chief Rod Venner, and Captain Richard
Jauregui for a successful Spring Break 2009 enforcement operation. Minor stings
along the transportation corridors leading to the state’s most popular Spring Break
destinations of South Padre Island and Port Aransas were conducted. The stings
were preceded by retailer information and education visits conducted by agency
compliance personnel. While the crowds were rather modest, no alcohol-related
fatalities were reported. TABC agents issued a total of 1,382 citations for alcohol and
other offenses.

Administrator Steen’s report continued:
e The Spring/Summer festival season has begun with San Antonio’s Fiesta

being the next major event on the calendar. Interagency planning and
coordination can be a challenge with these events. Also a challenge for peace
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officers during such events is maintaining the right balance between good
times and public safety.

Super Bowl 2011 will be held in Dallas, Texas. Administrator Steen and
essential staff personnel have met with key event personnel to offer
assistance with their licensing permit needs and to ensure public safety.

Captain Bobby Gideon and Earl Pearson, Chief of Staff, have secured lodging
and training facilities at the Department of Public Safety (DPS) Academy for
the upcoming TABC Agent/Auditor's school. The savings from this
partnership will be reinvested into the agency’s mid-level managers (civilians
and commissioned peace officers).

Commissioner Weinberg asked Administrator Steen if problems still existed for filling
the vacancies in the new agents’ trainee academy. Administrator Steen reported the
hiring process for new agent trainees was completed during the month of March.
Twenty-four agent trainees were hired effective April 1 and are now attending the
agency’'s New Agent Academy. As a result of these hires, only three law
enforcement vacancies exist at the present time.

A meeting was held with the Texas Ranger Chief to secure additional
specialized training that would be taught by the Texas Rangers. Course
subjects include Interview and Interrogation Techniques, Statement Analysis,
Digital Photography, Officer Involved Shooting, and Building Entry.

Additional training includes the Texas Police Association (TPA) Law
Enforcement Administrators Conference in Bandera for key personnel. Topics
include Effective Management through Progressive Leadership, Liability
Issues for Law Enforcement Managers and Legal Aspects of Employee
Disciplinary Procedures.

Over a half million pages, or 207 boxes of licensing records, were delivered to
Neubus in March for imaging.

With the Legislative Session half over, the agency’s Executive Team and
Business Services staff have been hard at work tracking bills and responding
to information and fiscal note requests. Administrator Steen, using a slide
illustration, briefly discussed the comparison of the House and Senate
proposed appropriations being recommended for the biennium.

Enforcement fell short with regard to its key output and key efficiency
measures. The variance observed in both measures is largely due to the
production losses that resulted from agency participation in Hurricane lke
recovery efforts. Another factor is that neither measure truly reflects the
agency’s new enforcement priorities which focus enforcement resources on

12



bringing a limited number of problem businesses into compliance, rather than
upon all licensed businesses in general.

As for Ports of Entry, its personnel are still struggling with the impact that civil
disorder on the Mexican side of the border has had on cross-border tourism
and personal importations, as well as with the lasting effects of a state excise
tax increase on cigarettes enacted in 2007.

The H1N1 (swine) flu has also become a factor of concern on the border.
TABC has taken a proactive approach in supplying certain employees with
masks, hand sanitizer, and gloves.

The Compliance and Tax Divisions have met or exceeded their shared output
and efficiency targets but failed to achieve their joint key outcome target
(percent of compliance activities resulting in administrative action). This
particular shortfall was a by-product of the current moratorium on Cash Law
cases and warnings, which denied Compliance Auditors their most frequently
filed charge. The moratorium was not contemplated at the time the original
projection was made.

Administrator Steen outlined the TABC post legislative session plans and TABC
calendar for the Commission:

June 1, 2009 — Last day of the 81%' Legislative Session

June 21, 2009 — Last day Governor can sign or veto bills

July 20-22, 2009 — Administrator's Conference

August 31, 2009 - Bills without specific effective dates become law
October 2009 — Survey of Organizational Excellence

January-June 2010 — Strategic Planning

July 2010 — Administrator’'s Conference

November 2010 — Pre-filing of legislation begins for 82" Legislative Session

Vehicle stops was the next topic for discussion by Administrator Steen. He
stated that enforcement agents will from time to time stop motor vehicles for
suspected violations of state law especially if these violations involve alcohol-
related issues.

While the current volume of prohibited hours enforcement and priority retailers
activity remains below that observed during past fiscal years, compliance, as
measured by the percent of “after hours” inspections during which no public
safety violations were found, has continued to improve and rise.

Administrator Steen stated that Andy Pena as Acting Director for the Office of
Professional Responsibility, is doing an excellent job. During the first half of
FY 2008 and comparing the same period of the current fiscal year,
unprofessional conduct complaints have dropped by two-thirds. During the
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current fiscal year, unlike the last, no complaints concerning excessive force,
off-duty employee conduct, employee arrests, or wrongful termination have
been referred to OPR.

Commissioner Fredricks asked Administrator Steen if he had received any push-
back from the Legislative Budget Board (LBB) for TABC having failed to meet the
performance measures because of Hurricane lke. Administrator Steen stated he has
had a positive dialogue with the LBB. The LBB is willing to work with satisfactorily
solution for the LBB and the Agency.

Presiding Officer Cuevas inquired what time frame Administrator Steen envisioned
for the change regarding the agency’s performance measurements, and if TABC will
be penalized during the next legislative session. Administrator Steen does not
foresee any changes to be done until this current legislative session is over. He does
not think this will be an issue in the next legislative session.

Commissioner Weinberg asked for clarification in relation to the number of
complaints received in April’'s report versus the number reported for the month of
February. Assistant Administrator Sherry Cook stated that an error in the number of
complaints was reported for the month of February. The Commissioners’ report had
been mailed to them before the correction was made. She apologized for the error
and said the report has been corrected. Commissioner Weinberg commented he
found receiving the reports on a monthly basis to be helpful, even though the
Commission meetings have been staggered.

Presiding Officer Cuevas asked if the four vehicles purchased for the agents and
supervisors were bought because they are small, compact, and fuel efficient.
Administrator Steen answered in the affirmative. He stated the Chevrolet vehicles
are the choice for purchase. They are fuel efficient and the field personnel are
satisfied.

Presiding Officer Cuevas asked if funds had been identified for the Agency’s use
from the stimulus grant. Answering his question, Administrator Steen stated the
Education and Prevention staffers, working in tandem with agency accountants from
Business Services, have begun to review and analyze through the Office of the
Governor. The agency hopes to develop and submit several proposals for programs
that would utilize those funds.

Presiding Officer Cuevas inquired about the 102 criminal charges in Bryan. Was that
normal for that many criminal charges? Chief Joel Moreno stated the number
reported was normal. The Bryan Office assisted local police agencies during the
“Chili Fest.”

Presiding Officer Cuevas congratulated Administrator Steen, Carolyn Beck, and
others that helped on the newsletter project. He has received a lot of positive
comments on the look, style, and logo. (Attachment
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In reference to the “conflicter virus,” Presiding Officer Cuevas asked if the Agency
has experienced any problems. Administrator Steen stated that before the “conflicter
virus” was identified in October, the Information Resources Department put
precautions, a patch, in place to avoid any computer system interruptions. The
Agency’s In-Car laptop access has not been available due to the virus attack at DPS.

Presiding Officer Cuevas thanked Administrator Steen and staff for the work that has
been accomplished during the pre-session of the legislature in meeting with the
legislators.

Commissioner Weinberg reported after meeting with the Finance Committee on the
budget past and present, the agency is doing well.

Presiding Officer Cuevas called upon the newly appointed Captain of Region 2,
Robert “Charlie” Cloud to come forward for introduction. Robert “Charlie” Cloud has
served at the Agency for 21 years. He had previously served as a Lieutenant for the
Fort Worth Enforcement District. Promoted to the rank of “Captain”, he will be
serving in Region 2 of the Dallas Enforcement Office. Captain Cloud stated he and
his staff enjoy coming to work and they are excited about the opportunities that are
being afforded to them.

APPROVAL OF TABC INTERNAL AUDIT OF THE EXCISE TAX SECTION OF THE
TAX DIVISION

Presiding Officer Cuevas called upon Russell Gregorczyk, TABC's contracted
Internal Auditor, to discuss the approval of Internal Audit of the TABC Excise Tax
Section of the Tax Division. (Attachment 3)

Mr. Gregorczyk briefed the Commission that the primary purpose of the audit was to
evaluate the adequacy of controls and the effectiveness and efficiency of operating
procedures for the Excise Tax Section of the Tax Division.

In his discussion, Mr. Gregorczyk commended Steve Greinert and his staff for
effective and accurate processing of temporary membership cards, liquor
identification stamps, the collection of delinquent excise tax revenues and the
processing of alcoholic beverage label approval applications. He stated that the
procedures in place are satisfactorily being used manually, but will have to undergo
adequate and appropriate internal controls and edits when the division is automated.

Commissioner Fredricks asked Mr. Gregorczyk to elaborate more on his comments
on determining the appropriate internal controls and edits to be incorporated into the
system requirements for automation of the excise tax reporting system.

Assistant Administrator Cook stated that an Excise Tax Automation Architecture
Design session was conducted and a report was prepared by Microsoft in April 2007.
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This report was done to get a quote for the development of an automated system in
order for the agency to request funding from the Texas Legislature. A significant
amount of work will be necessary to identify all internal controls and edits necessary
for the automated excise tax reporting system.

IRD Director Jay Webster stated assuming that funds are obtained, the Tax Division
plans to begin this project in FY 2010 with an anticipated date of September 1.

Commissioner Fredricks moved for approval of the Internal Audit of the Excise
Tax Section of the Tax Division, and Commissioner Weinberg seconded.
Being no further discussion, the motion carried.

APPROVAL OF TABC INTERNAL AUDIT OF THE PERFORMANCE
MEASUREMENT SYSTEM

Mr. Gregorczyk reported that this audit was conducted at the request of Administrator
Steen and Assistant Administrator Cook. He highlighted the scope and purpose of
the internal audit of the performance measurement system to evaluate the agency
key performance measures to determine whether they meet the criteria established
by the Guide to Performance Measure Management (2006 Edition) to qualify as
“good performance measures,” to determine whether any additional key performance
measures are needed, and to determine whether any new performance measures
are needed for monitoring and decision-making by management. (Attachment 4)

Mr. Gregorczyk outlined some key audit observations:

e The performance measures relating to the agency’s Strategic Plan 2009-
2013, Goal 3, To ensure compliance with the Alcoholic Beverage Code in the
manufacturing, importing, exporting, transporting, storing, selling, serving, and
distributing of alcoholic beverage, Strategy 1, Compliance Monitoring. The
outcome, output and efficiency measures for this strategy do not satisfy the
responsive, valid, and relevant criteria.

e The agency has had a difficult time identifying appropriate benchmarks and
outcomes to better target and measure the impact of its enforcement activities
on public safety. Benchmarks will help the agency identify best practices for
detecting serious public safety violations and the right outcomes will help the
agency assess the impact of its activities on public safety.

e By developing the appropriate measures, reporting them regularly, and using
them as a basis for assessing and improving performance, the agency should
derive operational benefits and establish a history of data and usage with the
measures that will be useful in working with the Legislative Budget Board
(LBB) and the Governor’'s Office of Budget, Planning and Policy (GOBPP) in
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obtaining approval for the measures for strategic planning, performance
monitoring, and legislative appropriations requests purposes.

There were significant recommendations outlined by Mr. Gregorczyk:

¢ Management should work with the LBB and the GOBPP to establish key
performance measures for Goal 3, to ensure compliance with the Alcoholic
Beverage Code in the manufacturing, importing, exporting, transporting,
storing, selling, serving, and distributing of alcoholic beverage, Strategy 1,
Compliance Monitoring, that satisfy the criteria for good performance
measures as specified in the Guide to Performance Measure Management.

e TABC should work with the LBB and appropriate staff members of the
Legislative Appropriations Committee of the g2" Legislative Session to revise
the agency’s appropriation budget structure, including its performance
measures, to better align with its operational organization.

¢ Management should establish an initiative to identify and collect external data
for the purposes of identifying benchmarks and outcomes to help the agency
identify best practices for detecting serious public safety violations and
measure the impact of its enforcement activities on public safety.

Mr. Gregorczyk discussion concluded with performance measures as being an
important part of an agency. He believes that TABC working with the LBB, criteria
can be established to meet the essential performance measures.

Commissioner Weinberg moved for approval of the Internal Audit of the
Performance Measurement System and Commissioner Fredricks seconded.
Being no further discussion, the motion carried.

LICENSING RE-ENGINEERING PROJECT UPDATE

Presiding Officer Cuevas called upon Susan McElwain, Policy and Planning, to
present the Licensing Re-Engineering Project Update. (Attachment 5)

Before Ms. McElwain’s presentation, Administrator Steen briefly discussed the idea
of Ms. McElwain as the presenter for the Licensing Re-Engineering Project. She has
been asked to help with the processing and to help with building teams and
decentralizing a function where we can have regional concept of putting people in
business. Here at Headquarters, we must eliminate the process of micro-managing
regions across the state. The responsibility for that region must reside in that region.
In preparing for the automated segment in re-engineering, teams must organize to
effective use their resources in the success of the business. So Ms. McElwain has
been asked to present and go through the process from its conception to now.
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Ms. McElwain powerpoint presentation highlighted:

e Phase |: Business Model Changes
1. Ax the Application
2. Pre-Qualification Step
3. New and Known Paths
4. New Rule for County Judges

e Phase 2: Reqgional Processing Model — Master Plan Components
1. Reorganize Licensing
2. Create Regional Teams
3. HQ Support

e Project Principles
1. Process Change (Teams vs Assembly Line)
2. People Change (Decision Makers/Strategic Planning Initiatives)
3. Problem Solving Change (Practice of Collaboration)

e Process Principle (Why Teams?)
Structure drives behavior
e Structure = org chart plus policies, processes, rules,
culture and pressures
¢ Changing the structure will facilitate change in
behavior = change in operations

e People Principle (From Controlied to Empowered
Team members .....
e Understand the entire process
Think differently
Interact at multiple levels
Use judgment
Make decisions

e Problem Solving Principle (Collaboration, not Command Control)
When the whole process becomes the work of the team, process
management and problem solving become part of the team's job.

¢ Reorganized Licensing

¢ The Regional Team

e The HQ Support Team

e The Next Step — May 1° thru Auqust 315
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o Partnership and People
1. Workgroup to define scope of teams
2. Train — One Step Higher
3. Hire Supervisors
4. Evaluate existing positions

INTERNET WEBSITE REDESIGN PROJECT UPDATE

Presiding Officer Cuevas called upon Ms. Carolyn Beck, Public Information Officer.
Ms. Beck provided an update on the Internet Website Redesign Project.

APPROVAL TO PUBLISH PROPOSED AMENDMENT TO §36.1, POSSESSION
AND SALE OF FIREARMS ON LICENSED PREMISES

Presiding Officer Cuevas called upon General Counsel Lou Bright to speak on the
approval to publish proposed amendment to §36.1, Possession and Sale of Firearms
on Licensed Premises. (Attachment 6)

Presiding Officer Cuevas called for a motion for approval to publish the
proposed amendment to §36.1, Possession and Sale of Firearms on Licensed
Premises. Commissioner Weinberg so moved and Commissioner Fredricks
seconded. There being no further discussion, the motion carried.

APPROVAL TO PUBLISH PROPOSED REPEAL OF CURRENT RULE §31.1,
POWERS DELEGATED TO THE ADMINISTRATOR

Presiding Officer Cuevas called upon Deputy Counsel Joan Bates to speak on the
approval to publish proposed repeal of current rule §31.1, Powers Delegated to the
Administrator. (Attachment 7)

Presiding Officer Cuevas called for a motion for approval to publish the
proposed repeal of current rule §31.1, Powers Delegated to the Administrator.
Commissioner Fredricks so moved and Commissioner Weinberg seconded.
There being no further discussion, the motion carried.
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APPROVAL TO PUBLISH PROPOSED NEW RULE §31.1, SEPARATION OF
DUTIES BETWEEN COMMISSION AND ADMINISTRATOR

Deputy General Counsel Joan Bates spoke on the approval to publish proposed new
rule §31.1, Separation of Duties between Commission and Administrator.
(Attachment 8)

Presiding Officer Cuevas called for a motion to publish this rule in the Texas
Register for 30 days, as amended. Commissioner Weinberg so moved and
Commissioner Fredricks seconded. There being no further discussion, the
motion carried.

APPROVAL TO PUBLISH PROPOSED REPEAL OF CURRENT RULE §31.2,
VEHICLE INSCRIPTION EXEMPTION AND ASSIGNMENT OF VEHICLES

Deputy Counsel Bates explained the approval to publish the proposed repeal of
current rule §31.2, Vehicle Inscription Exemption and Assignment of Vehicles.
(Attachment 9)

Presiding Officer Cuevas called for a motion to publish this rule for repeal in
the Texas Register for 30 days. Commissioner Weinberg so moved and
Commissioner Fredricks seconded. There being no further discussion, the
motion carried.

APPROVAL TO PUBLISH PROPOSED NEW RULE §31.2, STATE-OWNED
MOTOR VEHICLES

Deputy Counsel Bates briefed the Commissioners on the approval to publish
proposed new rule §31.2, State-Owned Motor Vehicles. (Attachment 10)

Presiding Officer Cuevas called for a motion to publish this rule in the Texas
Register for 30 days. Commissioner Fredricks so moved and Commissioner
Weinberg seconded. There being no further discussion, the motion carried.

APPROVAL TO PUBLISH PROPOSED REPEAL OF CURRENT RULE §31.3,
PETITION FOR THE ADOPTION OF A RULE

Deputy Counsel Bates asked for approval to publish the proposed repeal of current
rule §31.3, Petition for the Approval for the Adoption of a Rule. (Attachment 11)

Presiding Officer Cuevas called for a motion to publish this rule for repeal in
the Texas Register for 30 days. Commissioner Weinberg so moved and
Commissioner Fredricks seconded. There being no further discussion, the
motion carried.
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APPROVAL TO PUBLISH PROPOSED NEW RULE §31.3, PETITION FOR THE
ADOPTION OF A RULE

Deputy Counsel Bates asked for approval to publish the proposed new rule §31.3,
Petition for the Approval for the Adoption of a Rule. (Attachment 12)

Presiding Officer Cuevas called for a motion to publish proposed new rule in
the Texas Register for 30 days. Commissioner Fredricks so moved and
Commissioner Weinberg seconded. There being no further discussion, the
motion carried.

APPROVAL TO ADOPT PROPOSED AMENDMENT TO §34.1, GENERAL
PROVISIONS

Deputy Counsel Bates asked for approval to adopt the proposed amendment to
§34.1, General Provisions. (Attachment 13)

Presiding Officer Cuevas called for a motion to adopt the proposed
amendment to §34.1, General Provisions. Commissioner Weinberg so moved
and Commissioner Fredricks seconded. There being no further discussion,
the motion carried.

APPROVAL TO ADOPT PROPOSED REPEAL OF CHAPTER 43, RELATING TO
ACCOUNTING, INCLUDING §43.1, FEES COLLECTED BY COUNTY TAX
ASSESSOR AND §43.11, TAX STAMPS

Deputy Counsel Bates asked for approval to adopt the proposed repeal of Chapter
43, relating to Accounting, including §43.1, Fees Collected by County Tax Assessor
and §43.11,Tax Stamps. (Attachment 14)

Presiding Officer Cuevas called for a motion to adopt the proposed repeal of
Chapter 43, relating to Accounting, including §43.1, Fees Collected by County
Tax Assessor and §43.11, Tax Stamps. Commissioner Fredricks so moved and
Commissioner Weinberg seconded. There being no further discussion, the
motion carried.

PUBLIC COMMENT

Presiding Officer Cuevas opened the floor for public comment as previously
announced at the beginning of the meeting. Being no persons commenting, he made
the announcement for an executive session.
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EXECUTIVE SESSION

Presiding Officer Cuevas made the announcement that the regular open session
of the Texas Alcoholic Beverage Commission would be recessed, the time being
1:11 p.m., April 28, 2009, and an executive session would be held to consult with
Legal Counsel regarding pending and anticipated litigation against the agency,
to discuss Open Meetings Act procedures, and to discuss the duties,
responsibilities, and evaluation of the Administrator, pursuant to Texas
Government Code, §551.071, §551.074.

Presiding Officer Cuevas announced that the Texas Alcoholic Beverage
Commission had concluded its executive session and was in open session, the
date being April 28, 2009 and the time, 1:51 p.m. No final action, decision, or
vote was made in the executive session.

NEXT MEETING

Presiding Officer Cuevas announced the next meeting date is scheduled for
Tuesday, May 19, 2009. There will not be a meeting in June. The Commission
meeting for the month of July will be Tuesday, July 28, 2009.

ADJOURNMENT

Presiding Officer Cuevas called for a motion to adjourn. Commissioner
Weinberg so moved and Commissioner Fredricks seconded. The motion
carried, and Presiding Officer Cuevas announced that the meeting was
adjourned.
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Attachment 1

Industry Friends Correspondence
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José Cuevas, Jr. Steven M. Weinberg, MD, JD Melinda S. Fredricks Alan Steen
Presiding Officer-Midland Member-Colleyville Member-Conroe Administrator
April 6, 2009

Dear Industry Friends:

At the February 10, 2009, Texas Alcoholic Beverage Commission meeting, the
Commissioners asked how the economic downturn and the two-year renewals were
affecting the alcoholic beverage industry. It was requested that industry members be
invited to the next Commission meeting in order that the Commissioners may hear from
you on how the current times are affecting you.

Therefore, we cordially invite you to attend and speak at our next Commission meeting,
scheduled for Tuesday, April 28, 2009, beginning at 9:30 a.m., at 5806 Mesa Drive,
Austin, Texas, in Room 185. Please contact Renee Johnston at (512) 206-3217 or at

‘ -~ if you plan to attend and speak at the meeting--this will
help us in our planning of the meeting.

Thank you and we hope to see you on April 28"

Sincerelv.
e

éﬁ/’t_« J _fu;_,

Alan Steen
Administrator

C: José Cuevas, Jr., Presiding Officer
Steven M. Weinberg, MD, JD, Member
Melinda S. Fredricks, Member

P.O. Box 13127 ® Austin, Texas 78711-3127 ® (512) 206-3333 ® www.tabc.state.tx.us

An Equal Opportunity Employer



Laurie Brown Watson representing Brown Distributing Co.
a local Budweiser Beer Distributor
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Presentation to Commissioners of the Texas Alcoholic Beverage Commission
Tuesday, April 28, 2009

Doug DuBois, Jr.
Director of Membership Services and Governmental Affairs
Texas Petroleum Marketers and Convenience Store Association

Chairman Cuevas and Commissioners Weinberg and Fredricks, we appreciate the
opportunity to visit with you today regarding the two questions posed to us in a letter of
invitation from Administrator Steen. Although I did not receive as many replies to the
email query sent to my members, the results represent retailers from the Panhandle,
Central Texas, the Coastal Bend and Rio Grande Valley regions of the state.

With regard to the first question regarding the impact of the economic downturn on
alcoholic beverage sales, the general consensus from all regions was positive.

One reply stated “Alcoholic beverages appear to be recession proof. We are up in sales
with all suppliers, double digit with most.”

Another reported “Beer volume is up 5.5%, revenue commensurately. Super
Premiums/Imports are growing. Growth in this category is a strong indicator that guests
are spending freely. We are forecasting continued growth at the +5% pace for the
balance of the year”.

On other report was similar, but a bit reserved: “We are still running positive numbers on
our alcohol sales, but in the 3-5% up instead of 5-8%.”

From the online newsletter CSP Daily there was a report from 7-11. “Commenting on
how the economic downturn is affecting convenience store sales and consumer
purchasing habits, 7-Eleven Inc. CEO Joe DePinto told The Dallas Morning News that
customers are buying fewer six- and 12-packs of beer, choosing instead better-value 18-
packs. Stores are making room in cold cases for the bigger packs, he added. People are
buying cheaper beer during the week. Premium picks up on the weekends.”

Regarding the two-year renewal system, the following comments were received:

“The two-year renewal has been a good thing. Less hassle and duplication of effort year
to year”

“The new two year application and renewal system is nothing but positive. It will
certainly reduce workload on our part.”

“We are looking forward to the implementation of the two-year renewal process to
reduce paperwork and opportunities for missing important deadlines.”

TPCA Tenas Petroleum Marketers and Convenience Store Association
401 West |3th Street. Suite 310 Austin, Texas 78701 (512)476-9547  fax(312)477-4239  www.Ipca.org



Presentation to TABC Commissioners
April 28, 2009
Page 2

One comment I received deals with the application process and while not entirely
applicable to the questions posed to our industry, it is still relevant to the discussion and
important to include at this time: “I do know the 'entire’ process (parts within TABC
control, and parts outside of their control with respect to the city of Austin) acts as a
deterrent to keep people from trying to open new stores - it takes too long, there are too
many unknowns about if they will ever get their license, etc. SO they do nothing, and
closed stores don’t re-open, new stores don’t get built, etc. it really should take no
longer than 30 days...”.

In my mind, this statement reflects past perceived performance and does not reflect the
revised application procedures which are currently being implemented.

We have been very pleased with the stakeholder meetings we have participated in and the
developments we see taking shape with regard to the permitting and renewal process.
The increased automation of this system will enhance the service to TABC customers.

Thank you for your time and for your service to the state of Texas.

Doug DuBois, Jr.

Director of Membership Services
And Governmental Affairs
Texas Petroleum Marketers and
Convenience Store Association
401 W. 15" St., Suite 510
Austin, TX 78701

0) 512-476-9547

M) 512-826-2472

F) 512-477-4239
dedubois@tpca.org




Testimony before Texas Alcoholic Beverage Commission re: impact of economic
downturn on industry

April 28, 2009

Mr. Chairman, thank you for this opportunity to present our view of the current
state of the distilled spirits industry during this economic downturn.

My name is Dale Szyndrowski, | am the Vice President for the Distilled Spirits
Council of the United States — a trade association representing the
manufacturers and importers of distilled spirits. | reside in Plano Texas.

Plain and simple — Texas is an underperforming market for Distilled Spirits!

There are a number of reasons that | will point out ~ but | want to make it clear
from the start that, as some would have you believe, it’s not a cultural one!

Some facts:

¢ Texas ranks 45" per capita in distilled spirits sales vs. 13" for beer as of
2007 ’

¢ In Texas there are 14 off-premise outlets per 100,000 adults for Spirits v
110 outlets for beer for every 100,000 adults ( 8-1)

e Nationally there are around 28 outlets for spirits per 100,000 adults and
an average of 90 for beer. (3-1)

o Beer and wine are sold on Sunday in Texas off-premise —~ Spirits are not
available for consumers to choose.



o Texas 1935, population of just over 6 million there were 1,808 off premise
permits issued, 2008 population over 24 million about 2,390 off-premise
permits; that’s only 582 more outlets over 73 years!

e Texas has a 4 tier distribution system for spirits on-premise sales; while |
am not commenting on that part of it today; | would like to point out that
from a supplier standpoint Texas is the only state where we do not have a
way of KNOWING WHICH OF OUR PRODUCTS ARE BEING SOLD ON-
PREMISE SO THAT WE CAN EFFECTIVELY DIRECT LIMITED MARKETING
DOLLARS TO THOSE ACCOUNTS. This brings up a host of issues that are
much too large to address here.

e Sales — Nationally; “07-08” Growth — 2.1%: Texas .4%

o Off Premise growth nationally “07-08” 3.7%: Texas .6%

o I[t’s getting worse all over, we are hearing it from field people; We are not
recession Proof but up till now we have been recession resistant!

IT’S ABOUT CONSUMER CONVIENCE!

These are just some of the reasons that Texas is 45" per capita for distilled
spirits. What it means in real terms is that IT’S A DISPARITY IN NUMBER OF
RETAIL SELLING POINTS THAT INTERACT WIiTH ADULT CONSUMERS WHO WANT
CHOICES IN BEVERAGE ALCOHOL. TEXAS CONSUMERS SHOULD NOT HAVE TO
DRIVE 15 OR 30 MILES TO HAVE A CHOICE OF THE 3 BEVERAGE ALCOHOL
CATAGORIES. CONSUMERS ONLY HAVE TWO CHOICES OF BEVERAGE ALCOHOL
ON SUPER BOWL SUNDAY WHEN STOCKING UP AT THE LAST MINUTE FOR THEIR
PARTY!

What are we doing to help change that: I’'m sure you have all herd of the
legislative efforts going on at the capitol: WERE PROMOTING MARKET
MODERNIZATION BY ENACTMENT OF RATIONAL LAWS, THEY INCLUDE:

¢ 3 Sunday Sales bills that could result in up to $115 million in new retail
sales and up to $10 million in new tax revenues!



¢ 2 license cap bills that would allow small package store owners to open
up the marketplace and allow them to grow their business. it also would
allow new investment money to come in and service the marketplace
with fresh ideas and opportunities for those adult consumers who want
choices in beverage alcohol.

¢ A data collection bill that would give the marketers and wholesalers the
information they need to correctly direct their limited marketing dollars
in an efficient manner to benefit both adult consumers and retailers!

e Supporting on a selective basis wet-dry elections like Lubbock and Anna
Texas for off-premise distilled spirits.

What would all this mean?

e Moving from 45" per capita to 36™ place - $285 million in new retail sales
¢ Moving to 26" the national average — would mean $435 million in new
retail sales

WE ARE LOOKING FOR OPEN COMPETITION, A LEVEL PLAYING FIELD AND
PARITY OF PRODUCT CHOICES AND MORE CONVIENCE FOR ADLULT
CONSUMERS WHO CHOOSE TO CONSUME

Finally, I’d like to thank you and Mr. Steen and the TABC staff for having what
Mr. Steen calls his good neighbor policy: He and the staff have always been
open and welcoming to listen to our issues and concerns. While most of what
will change the market place requires legislative effort, we will be reaching out
shortly after the session to work with the staff to look for regulatory
opportunities to level the playing field during these extraordinary economic
times!



I AM ASKING THAT YOU KEEP THESE FACTS IN MIND WHEN ANY NEW RULES
COME BEFORE YOU; TO LOOK FOR OPPORTUNITIES THAT MAY EXIST IN
INTERPERTATIONS OF STATUTES THAT APPLY TO MARKETING PRACTICES AND
PERMITTING REGULATIONS THAT APPLY EQUALLY TO ALL SEGMENTS; THAT
REGULATIONS SHOULD BE MODERNIZED TO TREAT ALL SEGMENTS EQUALLY
AND TO REGULATE THE RESPONSIBLE AND LEGAL CONSUMPTION BY ADULTS
WHO CHOOSE TO CONSUME SPIRITS.

THANK YOU FOR THIS OPPORTUNITY AND I’D BE HAPPY TO TRY AND ANSWER
ANY QUESTIONS YOU MIGHT HAVE.



April 28, 2009

Texas Alcoholic Beverage Commission
Mr. Alan Steen Administrator

5860 Mesa Drive

Austin, TX 78731

Re: Economy and two-year license renewals

Dear Mr. Steen:

Brinker International, Inc. (Brinker), is pleased to respond to your April 6 invitation to
provide you and the Commission with information on effects from the economic
downturn and additionally our experience with the recent conversion to two-year license
renewals. Due to scheduling conflicts we were not able to meet with you in person, but
wanted to contribute to your official record on this subject.

Headquartered in Dallas, Brinker is a casual dining company and parent company to
Chili’s Grill & Bar, On The Border Mexican Grill & Cantina and Maggiano’s Little Italy
restaurants. Presently we operate or franchise more than 260 restaurants throughout the
state of Texas.

Despite the current economic downturn that has negatively impacted our industry along
with many others, we remain confident in the relevance of casual dining and the long-
term viability of our Brinker brands. Due to our desire to manage expenses during these
challenging times, all three brands have been focused on innovative menu offerings that
deliver great taste at the best possible value. Rather than putting our food on sale, our
‘approach includes constructing our menu around value through the introduction of new
- product offerings as well as perfect portions of guest favorites at lower price points.

Brinker and the entire restaurant industry remain challenged by a highly competitive
environment in an uncertain economy. Despite the many challenges, we're committed and
more focused than ever on delivering positive experiences for our guests and to meet and
exceed their expectations for great food, great hospitality and great value.

In the midst of this challenging operating environment it is particularly helpful to have a
regulatory agency like the TABC making policy and administrative changes that are
grounded in efficiency and economy. A clear example of these changes is our experience
with the current conversion to two-year license renewals. This framework makes good
business sense and allows for a more efficient use of our resources. Additionally, our
Licensing Management Team has experienced definite improvements as a result of the

6820 LB] Freeway Dallas, Texas 79240-6515 972-980-9917

www.brinker.com
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license re-engineering process known as “Project Evolution.” This effort has resulted in
more timely and less stressful renewals.

We appreciate the flexibility of the two-year renewal option and believe that over time
restaurateurs will embrace the efficiency of the change and will accommodate the timing
impact of the licensing expense. In our opinion, if the TABC desires to look at

incremental enhancements to the overall process, there are other aspects of flexibility that
we would suggest.

As we have mentioned to TABC staff previously, we believe that providing for a credit or
refund for an “un-used” portion of a license would be a major policy improvement. The
state of New York which also issues two year licenses for example, provides a cash
refund back to the licensee for a license that is surrendered or converted to another

license. There are likely other states that may provide benchmarking or insight in this
area.

As we consider converting private club licenses after a successful local option election,
the timing and expense impact in a two-year license environment could be significant.
The prospect of receiving credit or a refund from one license to another has a very strong
appeal to us and may provide meaningful relief to other licensees as well. We would also
point out that this should not result in a “cost” of lost revenue, but would reflect a more
accurate accounting of paying and receiving for the actual benefit of the license.

Again, we regret that we could not meet with you today at the Commission meeting, but
appreciate the opportunity to provide our input. We value your continued leadership at
the TABC which continues to result in many substantive organizational and process
improvements. As always we look forward to future opportunities to engage with you and
appreciate that your door has always been open to Brinker and its Texas restaurants.

Sincerely,
( %@( %[4«/
Joe Taylor 4

Vice President Corporate Affairs
Brinker International, Inc.

cc: Richie Jackson, President Texas Restaurant Association



TEXAS LIQUOR LICENSE

8700 N. STEMMONS FWY., SUITE 432
DALLAS, TEXAS 75023
(214) 2695174 / FAX (214) 6780094
WWW.TEXASLIQUORLICENSE.COM

April 24, 2009

Texas Alcoholic Beverage Commission
Honorable Commissioners and Administrator

RE: Two Year Permit Fees / Recession Conditions

We appreciate this opportunity to provide our input on how the new two year permits and
renewals have impacted alcoholic beverage licensing in Texas.

We feel the problem is most associated with mixed beverage permits. Doubling the cost of a
mixed beverage permit has really put the permit out of reach for most small, independent
restaurants. This is especially true in most suburban communities in north Texas where on
premise alcohol consumption is typically restricted to RM permits only.

When the total cost of permit fees and the mixed beverage tax bond add up to almost $10,000,
it’s simply beyond the means of a small 45 seat restaurant. That creates a barrier of entry that
only serves to benefit larger chain operations and puts the small independent operators at a
competitive disadvantage. The incremental revenue from beer and wine sales is very important
to the success of any restaurant, large or small. Without it, many small restaurants are doomed
to fail.

Additionally, moving to 2 year renewals has pushed the full realization of the renewal discount
out to 8 years instead of 4 years and this has been a major reason cited by many of our
potential clients who chose not to pursue a mixed beverage permit.

We used to be able to help our clients manage the previous $5,000 expense associated with
mixed beverage permits by accepting credit cards. However, the recent credit crunch has
severely curtailed our client’s ability to finance the cost on a credit card and doubling that cost
onl]y compounds the problem.

Our own business has been negatively impacted. We have since layed off one employee due to
the drop in applications.

Ultimately, we feel this will lead to fewer permittees selling alcohol in Texas for on-premise
consumption which we fear will lead to a significant, negative impact in the growth of sales
and liquor tax revenues statewide and fewer service industry jobs.

Very truly yours,

Dan Lindsey
Texas Liquor License
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Jansen & Gregorczyk
Certified Public Accountants

Telephone P. O. Box 601
(512) 268-0070 Kyle, Tx. 78640

February 26, 2009

Commission Members
Texas Alcoholic Beverage Commission

The following report provides the results and recommendations noted during the internal
audit of the Excise Tax Section of the Tax Division.

The internal audit was conducted in accordance with generally accepted government
auditing standards and Standards for the Professional Practice of Internal Auditing, published by

the Institute of Internal Auditors.

Signed Copy on File

Jansen & Gregorczyk
Certified Public Accountants
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EXECUTIVE SUMMARY

Audit Purpose

The primary purposes of the internal audit
were to evaluate the adequacy of controls and
the effectiveness and efficiency of operating
procedures for the Excise Tax Section of the
Tax Division.

Key Findings

o The Excise Tax Section has effective
procedures for processing and correcting
excise tax reports involving the
calculation and collection of excise taxes.
All  processing procedures are being
followed and excise tax reports are
processed timely.

e Automation of excise tax reporting would
improve the accuracy of reports
submitted, reduce the amount of staff
time needed to review reports, eliminate
duplicate reporting by vendors, calculate
the correct amount of excise tax due
before the vendor submits payment,
reduce the amount of time needed to file
over 4,100 reports every month and
reduce the number of boxes of documents
required to be archived and stored.

e The Excise Tax Section has effective

Label approval applications are filed
manually according to a label license
number. Documents are not scanned for
electronic filing. Because approved
labels never expire, paper copies of
applications and  all  supporting
documentation must be physically filed in
the agency’s warehouse indefinitely.
Reliance on manual filing and retrieval of
paper documents reduces staff efficiency;
however, this inefficiency will be
eliminated when an electronic storage
system is implemented.

The Excise Tax Section has effective and
efficient procedures for processing
temporary membership cards and liquor
identification stamps and orders are
processed in a timely manner.

A significant amount of work will be
necessary to identify all internal controls
and edits necessary for automating the
excise tax reporting system. Assuming
that funds are obtained, the Tax Division
plans to begin this project in FY 2010.

Significant Recommendations

I None. \

Management's Response

procedures for assigning excise tax
revenues that have been allocated by the Management agrees with the four
Business Services Division. recommendations made in the report. All four

o The Excise Tax Section has effective recommendations have been implemented.
procedures for collecting delinquent
excise tax revenues. In FY 2008 there
were 26 entities who filed late and
submitted delinquent excise taxes of
approximately $12,450.

e There is an effective procedure for
processing alcoholic beverage label

approval applications.
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AUDIT PURPOSE & SCOPE

The Excise Tax Section receives and
processes monthly excise tax reports and
ensures that proper taxes have been paid.
Manufacturers may only sell alcoholic
beverages to wholesalers/distributors and the
wholesalers/distributors may sell only to the
retailers. The alcoholic beverages become
taxable when the beverages are sold to the
retail level. The Section also is responsible

for processing orders for temporary
membership cards, liquor identification
stamps and alcoholic beverage label

approvals. The primary purpose of the
internal audit was to evaluate the adequacy
of controls and the effectiveness and
efficiency of operating procedures for
performing each of these functions.

The scope of internal audit work included
review, analysis, and/or testing of the
following areas:

+  processing excise tax reports;

» procedures for dealing with delinquent
excise tax reports and excise taxes;

* excise tax revenue processing;

« issuing temporary membership cards;

e processing liquor identification stamp
orders;

» processing label approvals for alcoholic
beverages; and

» plans for automation of the excise tax
reporting process.

All audit fieldwork was performed at the
Austin headquarters office.

Specific audit objectives for each of these
audit areas were developed and coordinated
with TABC management.

AUDIT RESULTS AND
RECOMMENDATIONS

The results and recommendations of the
internal audit work are presented in this
section for each of the eight audit objectives
that were established and coordinated with
TABC management.

Audit Objective 1: Determine if there are
cost effective procedures for processing,
cross-checking and correcting reports
involving the calculation and collection of
excise taxes, if processing procedures are
being followed, and if excise tax reports are
processed timely.

The
procedures for processing and correcting
excise tax reports involving the calculation

Excise Tax Section has effective

and collection of excise taxes. All
processing procedures are being followed
and excise tax reports are processed timely.
Although the process is effective, efficiency

would be significantly improved by
automating the process. TABC has
requested funding from the Texas

Legislature in FY 2010-11 to automate the
excise tax reporting process. Automation
would improve the accuracy of reports
submitted, reduce the amount of staff time
needed to review reports, eliminate duplicate
reporting by vendors, calculate the correct
amount of excise tax due before the vendor
submits payment, reduce the amount of time
needed to file over 4,100 reports every
month (for both informational and excise tax
reports) and reduce the number of boxes of
documents required to be archived and
stored.

The staff has taken a number of steps to
improve processing efficiency. For example,
the staff has shifted from monthly to
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quarterly reporting for low revenue
producing areas, allowing more time for the
higher revenue producing excise tax reports
to be processed. The Excise Tax Section
should continue to streamline the reporting
process by moving from monthly to
quarterly or even yearly submission of
reports based on the volume of reports by
category and on the amount of revenue
generated.

We identified one minor change that could
be made to improve processing efficiency.
Currently the staff calculates the 2% timely
filing discount when vendors fail to take the
discount, but there is no requirement for
TABC to do so.

Recommendation 1: The Excise Tax Section
should eliminate calculation of the 2%
discount for vendors that do not claim the
discount.

TABC Management Response: Agree.
Recommendation has been implemented.

Audit Objective 2: Determine if there are
cost effective procedures for processing and
correcting  informational  reports  not
involving the calculation and collection of
excise taxes, if processing procedures are
being followed, and if informational reports
are processed timely.

The Excise Tax Section has effective and
efficient procedures for processing and
correcting informational reports that do not
involve the calculation and collection of
excise taxes. All processing procedures are
being followed, and informational reports

are processed in a timely manner.
Additionally, while the staff has taken steps
to streamline the filing of inactive reports,
an automated system to process the over

2,700 informational reports each month
would be even more cost effective. TABC
is in the process of requesting additional
funding for this purpose.

Recommendations: None.

Audit Objective 3: Determine if there are
effective procedures for assigning excise tax
revenues that have been allocated by the
Business  Services  Division and if
assignments and excise tax suspense
transactions are cleared in a timely manner.

The Excise Tax Section has effective
procedures for assigning excise tax revenues
that have been allocated by the Business

Services Division.  Every month funds
assigned by the Fiscal Department
(contained in the Applied Reports) are
reconciled with the funds contained in the
Excise Tax Section’s Allocated Reports.
While these transactions are cleared in a
timely manner, there are two changes that
would improve the effectiveness and
documentation of this reconciliation process.

First, whenever there is a discrepancy in the
reconciliation process, the Applied Reports
should be retained along with any supporting
documentation that details the discrepancy
and any correction made. Additionally, the
Excise Tax Manager needs to initial and
date the Allocated Report each month to
document who performed the reconciliation
and when the reconciliation was completed.
Finally, the Excise Tax Manual does not
currently describe the procedure used to
reconcile the assigned and allocated excise
tax revenues each month.

Recommendation 2: The FExcise Tax
Manager should initial and date the
Allocated Revenue Reports each month and
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retain all necessary supporting
documentation  of  discrepancies  and
corrections that are made to the Applied
Revenue Reports. These changes should be
incorporated into the current procedures
and documented in the Excise Tax Manual.

TABC Management Response: Agree.
Recommendation has been implemented.

Audit Objective 4: Determine if there are
cost effective procedures for collecting
delinquent excise tax revenues, if processing
procedures are being followed, and if
delinquent excise taxes are dealt with in a

The Excise Tax Section has effective
procedures for collecting delinquent excise
tax revenues, even though the procedures in
the Excise Tax Manual are not up-to-date.
Monthly reports of late filers are generated
and entities filing late are sent administrative
warning letters to notify them of possible
suspension or cancellation of their
permit/license and to ensure that revenues
are collected from these licensee and permit
holders. In FY 2008 there were 26 entities
who filed late and submitted delinquent
excise taxes of approximately $12,450.

Recommendation 3: Chapter 19 of the
Excise Tax Manual should be updated to
include the current procedures used for
collecting delinquent excise tax revenues.
The procedures should include the process
for verifying that all delinquent filers on the
monthly late filer report have been sent the
required delinquent notification letters and
appropriate follow-up actions have been
taken.

TABC Management Response: Agree.
Recommendation has been implemented.

timely manner.

Audit Objective 5: Determine if there are
cost effective procedures for processing
alcoholic ~ beverage  label  approval
applications, if processing procedures are
being followed, and if applications for
alcoholic beverage label approvals are
processed in a timely manner.

There
processing alcoholic beverage label approval

is an effective procedure for
applications. The LicenseEase system is
used to process applications. While this
program is occasionally cumbersome and
requires the navigation through several
screens, the staff has learned ways to
expedite processing. However, while the
Excise Tax Manual provides a broad
explanation of this process, the specific
steps and procedures used by the staff are
not documented in the procedure, which
could lead to future problems should current
staff not be available to process label
approval applications.

Label approval applications are filed
manually according to a label license
number. Documents are not scanned for
electronic filing. Because approved labels
never expire, paper copies of applications
and all supporting documentation must be
physically filed in the agency’s warehouse
indefinitely. Reliance on manual filing and
retrieval of paper documents reduces staff

efficiency; however, this inefficiency will be

eliminated when an electronic storage
system is implemented.
Recommendation 4: The Excise Tax

Manual should be wupdated to provide
detailed procedures for label approval
applications, temporary membership cards
(Audit Objective 6) and liquor identification
stamps (Audit Objective 7).
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TABC Management Response: Agree.
Recommendation has been implemented.

Audit Objective 6: Determine if there are
cost effective procedures for processing
temporary membership cards, if processing
procedures are being followed, and if
temporary membership cards are processed
in a timely manner.

The Excise Tax Section has effective and

efficient ~ procedures for  processing
temporary membership cards. While
procedures are being followed and card
orders are processed in a timely manner, the
detailed procedures used are not documented
in the Excise Tax Manual.

Recommendations: See Recommendation 4.

Audit Objective 7: Determine if there are
cost effective procedures for processing
liguor identification stamps, if processing
procedures are being followed, and if liquor
identification stamps are processed in a
timely manner.

The Excise Tax Section has an effective

procedure for processing liquor
identification stamps. Orders are received;
the current status of permits are checked;
quantities are monitored; a sequential
distribution is used to track all stamps
issued; and dates are recorded for the
receipt, processing, and mailing of stamps to
permittees.  These procedures result in
timely processing of all stamp orders. The
detailed procedures currently used by staff,
however, are not currently reflected in the
Excise Tax Manual.
Recommendations: See Recommendation
4.

Audit Objective 8: Determine if adequate
and appropriate internal controls and edits
have been incorporated into the system
requirements for automation of the excise

tax reporting system.

The Tax Excise Section and the Tax
Division have not identified all internal
controls and edits that must be included in
the system requirements for automation of
the excise tax reporting system. An Excise
Tax Automation Architecture Design
Session was conducted and a report was
prepared by Microsoft in April 2007 in an
effort to obtain a realistic quote for
development of an automated system, in
order for the agency to request funding from
the Texas Legislature. The report identified
the major excise tax filing and cross
checking processes, but a significant amount
of work will be necessary to identify all
internal controls and edits necessary for the
automated excise tax reporting system.
Assuming that funds are obtained, the Tax
Division plans to begin this project in
FY 2010.

Recommendations: None.

3k ok ok ok ok ok ok ok sk %k ok ok
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EXECUTIVE SUMMARY

Audit Purpose

The purpose of the internal audit of the
performance measurement system was to
evaluate the agency key performance
measures to determine whether they meet the
criteria established by the Guide to
Performance Measure Management (2006
Edition) to qualify as “good performance
measures,” to determine whether any
additional key performance measures are
needed, and to determine whether any new
performance measures are needed for
monitoring  and  decision-making by
management.

Key Audit Observations

e TABC’s key performance measures
satisfy the criteria established by the
Guide to  Performance  Measure
Management as good performance
measures, with the exception of the
performance measures relating to the
agency’s Strategic Plan 2009 — 2013,
Goal 3, To ensure compliance with the

Alcoholic  Beverage Code in the
manufacturing, importing,  exporting,
transporting, storing, selling, serving,

and distributing of alcoholic beverage,
Strategy 1, Compliance Monitoring. The

outcome, output and efficiency measures

for this strategy do not satisfy the

responsive, valid, and relevant criteria.
e The performance measures TABC
proposed and those that were approved
for fiscal years 2010-2011 relating to
program delivery are generally adequate
to provide management feedback relative
to TABC’s goals and for decision-making
purposes with the exception of the
performance measures as noted above.

There are several performance measures
and performance measure definitions that
should be revised, and for some agency
functions new performance measures
should be developed and implemented.
One consequence of the new organization
structure  is  that the  agency’s
appropriation budget structure (e.g.,
goals, strategies, measures, measure
definitions, and other items of
appropriation) is not in alignment with its
organizational structure, which was
designed to better fulfill the agency’s
mission.

While TABC has developed a risk-based
approach to conducting enforcement
activities by focusing on detecting serious
violations with an impact on public safety
and monitoring businesses with a history
of complaints, the agency has had a
difficult time identifying appropriate
benchmarks and outcomes to better target
and measure the impact of its
enforcement activities on public safety.
Benchmarks will help the agency identify
best practices for detecting serious public
safety violations and the right outcomes
will help the agency assess the impact of
its activities on public safety.

By developing the appropriate measures,
reporting them regularly, and using them
as a basis for assessing and improving
performance, the agency should derive
operational benefits and establish a
history of data and usage with the
measures that will be useful in working
with the Legislative Budget Board (LBB)
and the Governor’s Office of Budget,
Planning and Policy (GOBPP) in
obtaining approval for the measures for
strategic planning, performance
monitoring, and legislative appropriations
requests purposes.
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Significant Recommendations

Management should work with the LBB
and the GOBPP to establish key
performance measures for Goal 3, To
ensure compliance with the Alcoholic
Beverage Code in the manufacturing,
importing,  exporting,  transporting,
storing, selling, serving, and distributing
of alcoholic beverage, Strategy 1,
Compliance Monitoring, that satisfy the
criteria for good performance measures as
specified in the Guide to Performance
Measure Management.

TABC should work with the LBB and
appropriate  staff members of the
Legislative Appropriations Committee
(LAC) of the 82" Legislative Session to
revise the agency’s appropriation budget
structure, including its performance
measures, to better align with its
operational organization.

In recommending revisions to the budget

structure and performance measures,
management should consider
recommending  inclusion of  the

enforcement and compliance activities as
separate strategies within the same
appropriation goal to enable better
coordination between the Enforcement
and Compliance Divisions in achieving
the goals of Field Operations.

In working with the LBB and LAC,
TABC should emphasize the importance
of establishing measures that have been
developed and implemented related to
public safety to be key measures.
Management should also emphasize that
the performance targets for the existing
key measures are unreasonable and need
to be reduced considering the need for
resources to be directed to enforcement
and compliance activities relating to
protecting the public safety.

Management should establish an initiative
to identify and collect external data for
the purposes of identifying benchmarks
and outcomes to help the agency identify
best practices for detecting serious public
safety violations and measure the impact
of its enforcement activities on public

mfaentg'gement should review and revise,
where appropriate, performance measure
definitions to ensure their clarity and
specifically define the composition of
each  measure. Minimally, the
composition of the activities included in
the compliance monitoring strategies
needs to be clarified.

Management's Response

Management
recommendations made in the report and has
established target dates for completion of

concurs with all

each recommendation.
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AUDIT PURPOSE & SCOPE

The purpose of the internal audit of the
performance measurement system was to
evaluate the agency key performance
measures to determine whether they meet
the criteria established by the Guide to
Performance Measure Management (2006
Edition) to qualify as “good performance
measures,” to determine whether any
additional key performance measures are
needed, and to determine whether any new

performance measures are needed for
monitoring and  decision-making by
management.

The scope of internal audit work included
review, analysis, and/or testing of the
following areas:

® key performance measures approved by
the Legislative Budget Board (LBB) and
the Governor’s Office of Budget,
Planning and Policy (GOBPP); and

* the internal agency information
management system used for compiling
data about agency functions and
activities.

The scope of audit fieldwork included
interviews with management in each of the
divisions responsible for performing the
agency program responsibilities. The audit
did not address performance measures that

relate to administrative and support
functions fulfilled by the Office of
Professional Responsibility, Information
Resources, Business Services, Human
Resources, and Legal Services/General
Counsel.

Specific audit objectives for each of these
audit areas were developed and coordinated
with TABC management.

AUDIT RESULTS AND
RECOMMENDATIONS

The results and recommendations of the
internal audit work are presented in this
section for the two audit objectives that were
established and coordinated with TABC
management.

Audit Objective 1: Determine if the TABC
key performance measures meet the
following criteria outlined in the Guide to
Performance Measure Management (2006
Edition):

o Responsive: reflect changes in level of

performance
e Valid: capture the information intended

o Cost-effective: justify the cost of
collecting and retaining data
e Comprehensive coverage: incorporate

significant aspects of agency operations
e Relevant: logically and directly relate to
agency goals, objectives, strategies, and
functions

The

Guide
Management (2006 Edition) is a publication
released by the State Auditor’s Office, the

to Performance Measure

Legislative Budget Board, and the
Governor’s Office of Budget, Planning and
Policy, and developed to help agencies gain
an overall understanding of the State’s
performance measurement system as a part
of Texas’s Strategic Planning and
Performance Budgeting System.

The Guide states that good performance
measures should meet the following criteria:

e Responsive: reflect changes in level of
performance
e Valid: capture the information intended
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o Cost-effective: justify the cost of
collecting and retaining data
e Comprehensive coverage: incorporate

significant aspects of agency operations

e Relevant: logically and directly relate to
agency goals, objectives, strategies, and
functions

TABC’s key performance measures, as
identified in Appendix 1, satisfy the criteria
established by the Guide, with the exception
of the performance measures relating to the
agency’s Strategic Plan 2009 — 2013, Goal
3, To ensure compliance with the Alcoholic
Beverage Code in the manufacturing,
importing, exporting, transporting, storing,
selling, serving, and distributing of
alcoholic beverage, Strategy 1, Compliance
Monitoring. These measures are as follows:

e Outcome Measure 01 - Percentage of
Inspections, Field Analyses, and
Selected Regulatory Activities
Conducted by Compliance Personnel
Resulting in Administrative Actions

e Output Measure 01 - Number of
Inspections, Analysis, and Compliance
Activities

e Efficiency Measure 01 - Average Cost
Per Inspection, Analysis, and
Compliance Activity

The measures do not satisfy the responsive,
valid, and relevant criteria.  While the
performance measures do not satisfy three of
the criteria, there is one predominate reason
the criteria are not met. The composition of
activities included in each of the measure
consists of a wide range of unrelated
services and, in the case of the efficiency
measure, unrelated costs in addition to
unrelated services.

The outcome measure, Percent  of
Inspections, Field Analyses, and Selected
Regulatory  Activities  Conducted by
Compliance  Personnel  Resulting  in
Administrative Actions, includes services
and activities as diverse as the number of
inspections of licensed and unlicensed
locations conducted; the number of field
audits and analysis of excise tax returns
conducted, the number of persons receiving
training in server and seller requirements
and other educational instruction; and the
number of credit law notices of default
processed. In addition to the inclusion of
many different activities, the number of
persons provided educational instruction
does not result in administrative actions; the
desired outcome of the activities being
measured.

The output measure, Number of Inspections,
Analysis, and Compliance  Activities,
includes counts of the same activities
referenced for the outcome measure plus the
number of excise tax reports and other
reports reviewed by the Tax Division such
as non-resident seller, industrial, and
carriers’ reports. Aggregating these diverse
activities results in a meaningless
performance measure.

The efficiency measure, Average Cost per
Inspection,  Analysis, and Compliance
Activity, includes the cost of the compliance
activities plus the costs of the tax activities
divided by the total output measure
discussed above, Number of Inspections,
Analysis, and Compliance Activities. It was
also noted that the cost associated with field
license activities is included in the cost

amount while the related activities are
included in the Licensing Division’s
measures, which is discussed further in

connection with performance measures
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needing revision as discussed in Audit
Objective 2.

Performance  measures  with  diverse
activities that do not relate preclude
management and others from effectively
assessing performance or taking corrective
actions when desired performance is not
achieved.  Performance measures are not
responsive when changes in the level of
performance are not easily detected and the
measures are not valid if they are not
capturing the information intended by
management or expected by the governing
commission, oversight agencies and the
Legislature. While the various activities
included in the measures may relate to the
agency goals, objectives, strategies and
functions, the measures are not valid if the
relationship is not logical.

In addition to the diverse nature of the
activities included in these measures, the
related performance measurement
definitions are, in instances, overly vague.
Each of the measures’ definitions refers to
inclusion of compliance activities, which is
not well defined in the measures.
Consequently, the composition of the
measures has changed over time. For
example, compliance activities included the
number of phone calls received by TABC at
one time, which have been replaced by the
number of investigations conducted and the
number of persons provided educational
instruction.  Neither of these activities is
specifically referenced in the performance
measurement definitions. The risks
associated with the lack of clear precise

performance  definitions include the
following conditions:
e confusion by stakeholders, including

staff, management, the governing body,

oversight agencies, the Legislature, and
the public citizenry,

e comparisons to targets and between time
periods that are meaningless because of
changes in the composition of the
measures, and

e inflation of performance by the
substitution of one activity for another.

Management, recognizing the deficiencies in
these measures, requested replacement
measures in connection with developing its
2009-2013 Strategic Plan in the summer
2008. Two new outcome measures, three
new output measures, and four new
efficiency measures were requested.
However, the request was denied for all of
the measures except two output measures.

Recommendation 1: Management should
work with the LBB and the GOBPP to
establish key performance measures for
Goal 3, To ensure compliance with the
Alcoholic  Beverage  Code in  the
manufacturing, importing, exporting,
transporting, storing, selling, serving, and
distributing of alcoholic beverage, Strategy
1, Compliance Monitoring, that satisfy the
criteria of good performance measures as
specified in the Guide to Performance
Measure Management.

TABC Management Response:
Management concurs with the assessment
and recommendation, and will continue to
work with the LBB, GOBPP, and the
appropriate legislative committees in order
to secure approval for the new measures that
the agency has previously proposed for this
strategy and to have those new measures
designated as the key measures for the
strategy.

Target date for completion: August 2010
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Audit Objective 2: Determine if there are
any existing performance measures relating
to program delivery that should be
considered for elimination or revision or if
there are any new performance measures
that should be developed and implemented.

The performance measures TABC proposed
and those that were approved by the LBB
and the GOBPP for fiscal years 2010-2011
relating to program delivery are generally
adequate to provide management feedback
relative to TABC’s goals and for decision-
making purposes with the exception of the
performance measures as discussed in Audit
Objective 1.  Additionally, as discussed
below there are several performance
measures and  performance  measure
definitions that should be revised, and for
some agency functions new performance

measures should be developed and
implemented.
Align _the - TABC _Appropriation Budget

Structure and Performance Measures

TABC underwent a reorganization, effective
December 2007, in order to better achieve
the agency’s updated mission, which focuses
on public safety by deterring and detecting
violations of the law. One of the most
significant changes to the TABC
organization was to establish the position,
Chief of Field Operations, to oversee and
better coordinate the operations of the
Enforcement and Compliance divisions,
which have overlapping and complementary
responsibilities. A separate Tax Division
was also established for the purpose of
processing excise tax returns and overseeing
the ports of entry responsible for regulating
the personal importation of alcoholic
beverages and cigarettes.

One consequence of the new organization is
that the agency’s appropriation budget
structure (e.g., goals, strategies, measures,
measure definitions, and other items of
appropriation) is not in alignment with its
organizational structure, which was designed
to better fulfill the agency’s mission. The
budget structure includes the Enforcement
strategy under the goal, Regulate
Distribution — Promote the Health, Safety,
and Welfare of the Public, and the
Compliance Monitoring strategy under the
goal, Collect Fees and Taxes — FEnsure
Compliance with Fees and Taxes. The Tax
Division’s appropriations and activities,
with the exception of Ports of Entry that is
its own appropriation strategy, are included
in the Compliance Monitoring strategy.
Management cannot as effectively control
activities necessary to achieve the desired
performance in the absence of a budget
structure, including performance measures,
that is in alignment with the organizational
structure, which is based on work flows and
responsibilities.

Public _Safety

Emphasize Performance

Measures

TABC updated, published and released a
new 2009-2013 strategic plan in July 2008
with a new agency vision, mission, and
philosophy in alignment with the Alcoholic
Beverage Code, Section 5.31, General
Powers and Duties, which was amended by
the 80™ Regular Session of the Texas
Legislature, SB 904, to update the statutory
language to focus recommendations made in
the Sunset Advisory Commission staff
report released November 2006.

Sunset recommended that TABC better
define the agency’s mission in statute by
updating the existing language to focus the
agency on, among other things, protecting
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the public safety by deterring and detecting
violations of the law. Sunset recommended
TABC develop a risk-based approach for
conducting its enforcement activities by
focusing on detecting serious violations with
an impact on public safety and monitoring
businesses with a history of complaints and
violations. Sunset also recommended that
the agency better measure (e.g., performance
measures) the impact of its enforcement
activities on public safety and that TABC
work with the LBB and the Governor’s
Office of Budget, Planning, and Policy to
ensure its performance measures accurately
reflect its new statutory mission.

TABC has developed and implemented and
LBB has approved four outcome measures,
one output measure and one explanatory
measure for the Enforcement strategy to
provide management feedback relative to the
goals of protecting the public safety, to
increase the probability of achieving these
goals, and as a basis for decision making.
However, none of these measures for the
Enforcement strategy are key performance
measures reported publicly to the LBB,
which lessens the emphasis on public safety
activities. Additionally, the key outcome
and output measures that are reported to the
LBB relate to the percent of licensed
locations inspected and the number of
inspections conducted annually. The key
Compliance output and efficiency measures
have similar targets that focus on
compliance activities rather than focusing on
public safety. Resources committed to
conducting these inspections and activities
relate to performance targets that existed
before the agency’s new mission focusing on
public safety and are no longer reasonable
considering the resources necessary for
enforcement and compliance activities to
protect the public safety, such as conducting
inspections of high risk or priority locations.

-9.

While TABC has developed a risk-based
approach to conducting enforcement
activities by focusing on detecting serious
violations with an impact on public safety
and monitoring businesses with a history of
complaints, the agency has had a difficult
time identifying appropriate benchmarks and
outcomes to better target and measure the
impact of its enforcement activities on
public safety. Benchmarks will help the
agency identify best practices for detecting
serious public safety violations and the right
outcomes will help the agency assess the
impact of its activities on public safety. The
appropriate benchmarks and outcome data
will enable management to quantifiably
assess the effectiveness of its activities on
public safety with assessments such as the
effectiveness of late night inspections in
reducing traffic violations of intoxicated
persons and the percentage of inspections
resulting in cancelled permits. Management
has reported the agency has been looking
into the collection of external data for the
purposes of identifying best practices and
outcomes that could be useful for assessing
the impact of the enforcement activities on
public safety.

Eliminate Performance Measures

The Compliance Monitoring strategy’s key
outcome, output and efficiency measures
could be eliminated without sacrificing
information necessary to manage operations
because they do not provide management
useful feedback relative to its goals, its
probability of achieving these goals, or for
decision making purposes. As mentioned in
Audit Objective 1, the measures do not
satisfy the responsive, valid and relevant
criteria established by the Guide to
Performance Measure Management. There
is one predominate reason the criteria are not
met. The composition of activities included
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in each of the measures consists of a wide
range of unrelated services and, in the case
of the efficiency measure, unrelated costs in
addition to unrelated services. While TABC

requested the LBB to reclassify key
measures as explanatory measures, the
request was denied.

Revise  Performance  Measures _and
Definitions

Several of the performance measure

definitions are unclear. The performance
measurement definition of the Compliance
Division’s key measures lacks clarity
regarding the composition of the activities
within the measures. This has allowed the
Compliance Division to substitute non risk-
related activities such as receiving and
processing phone calls instead of focusing
on public safety activities as recommended
by Sunset, such as conducting investigations

and providing public education and
instruction. While the agency is
commended for striving to focus its

activities on its mission of providing for the
public safety, changes in the composition of
the performance measures between time
periods make the measures incomparable
and, accordingly, less  meaningful.
Additionally, the measures may not be
capturing the information originally
intended.

The License Division output measure,
Number of Applications Processed, has an
unclear description of what constitutes an

application, which has resulted in
inconsistencies in the counting of
applications  between  field  offices,
headquarters and the reporting of
applications to the LBB.

Develop and Implement New Performance
Measures

-10 -

Substitute outcome, output and efficiency
measures are needed for the key Compliance
measures discussed at Eliminate
Performance  Measures above. The
Compliance Division requested the LBB to
approve more granular measures in place of
the key measures because the key measures
include activities relating to a wide range of
unrelated services and, in the case of the
efficiency measure, unrelated costs and
services.

The LBB approved two output measures
(Number of Audits and Other Analyses
Conducted by Field Auditors and Number of
Inspections Conducted by Field Auditors)
for the Compliance Monitoring strategy for
the 2010-11 biennium, Although the
performance measurement definition for the
number of inspections conducted by field
auditors does not specifically state that
investigations are to be included in the
measure, management believes they should
be included in the measure. However,
management needs and should have separate
outcome, output and efficiency measures for
investigation activities. Management also
needs and should have measures that
distinguish between activities that focus on
public safety vs. other “non-public safety”
activities.

The agency’s efficiency measures based on
costs includes costs controllable by each
program division (Enforcement,
Compliance, Licenses) and costs allocated to
the divisions that are not directly attributable
to, or controllable by, the divisions such as
employee assistance program costs and
building  security  costs. Program
management does not find the measures
useful when they do not have control over
the costs being included in their calculations.
While the inclusion of these and other costs
may be reasonable to account for the full
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costs of delivering a direct strategy,
management may want to consider
developing efficiency measures for program
management purposes based on only costs or
other quantifiable units of costs such as time
(e.g., man hours) over which program
management has control.

TABC has developed and implemented
outcome and output measures that focus on
the results of public safety enforcement
actions for the Enforcement strategy.
Additionally, the agency has an efficiency
measure regarding the average cost of an
enforcement  inspection; however, an
efficiency measure has not been developed
to assess the efficiency of public safety
enforcement inspections or enforcement
activities that result in a public safety
violation. Additionally, neither the
enforcement nor compliance monitoring
strategies have performance measures for
prioritized, or public safety, complaints.

While the Enforcement strategy has
adequate output and outcome measures for
its educational activities, it does not have an
outcome measure relating to the activities.

The output and efficiency measures
regarding educational activities for the
Compliance  Monitoring  strategy  are

aggregated with other unrelated activities of
the key performance measures as discussed
above and, like the Enforcement strategy, do
not have an outcome measure relating to the
activities.  Without appropriate outcome
measures, management cannot effectively
assess the impact of the activities.

The Tax Division has an outcome measure,
Percent of Report Analyses Resulting in
Administrative or Compliance Actions, that
reports the percentage of excise tax and non-
tax reports analyzed (processed) that
resulted in administrative or compliance
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actions. The Tax Division also has an
output measure, The Number of Reports
Analyzed  Regarding  Interstate  and
Intrastate  Distribution  of  Alcoholic
Beverages, which includes tax reports
analyzed. However, both of these measures
are non-key measures under Goal 3, Strategy
1, Compliance Monitoring, and should be
realigned under specific goals and strategies
of the Tax Division. Additionally, the Tax
Division does not have an efficiency
measures to provide management a
quantifiable indicator of the productivity of
the Division expressed in unit costs or units
of time such as man hours to provide
feedback relative to its goals, to increase its
chances of achieving these goals, and to be
used as a basis for decision making
purposes. Currently, the costs and activities
of the Tax Division are included in the
Compliance Monitoring strategy’s
aggregated efficiency measure.

By developing the appropriate measures,
reporting them regularly, and using them as
a basis for assessing and improving
performance, the agency should derive
operational benefits and establish a history
of data and usage with the measures that will
be useful in working with the LBB and
GOBPP in obtaining approval for the
measures for strategic planning,
performance monitoring, and legislative
appropriations requests purposes.

Recommendation 2: Because the agency’s
strategic plan covering the Fiscal Years
2010 — 2011 biennium has already been
completed, TABC should work with the LBB
and, if necessary, appropriate staff members
of the Legislative Appropriations Committee
of the 82" Legislative Session to revise the
agency’s appropriation budget structure,
including its performance measures, (o
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better  align  with its

organization.

operational

In recommending revisions to the budget
structure and performance  measures,
management should consider recommending
inclusion of the enforcement and compliance
activities as separate strategies within the
same appropriation goal to enable better
coordination between the Enforcement and
Compliance Divisions in achieving the goals
of Field Operations. Separate performance
measures should be established for the
significant activities within each of the two
strategies. Additionally, the Tax Division’s
activities currently accounted for within the
Compliance Monitoring strategy should be
transferred to a goal that would encompass
strategies regarding tax and fee collections
as well as ports of entry responsible for
regulating the personal importation of
alcoholic beverages and cigarettes.

The proposal for changes should be in
writing, explain the agency’s justification
Jfor the changes, and focus on key measures
because this is where decision-makers’
interest is centered. The proposal should
Jacilitate review by providing, preferably, a
side-by-side layout of the current budget
structure and measures, proposed changes,
and explanations.  The proposal should
Jjustify the loss of historical data, if
necessary, and allow for dual reporting of
the current and proposed budget structure,
including performance measures, during a
transition period.

The proposed changes should be made to
the LBB and GOBPP at the same time as
other strategic plan revisions are made
during the spring and summer of even
number years.
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TABC Management Response:
Management concurs with the audit
recommendation. Management will attempt
to secure the recommended budget structure
and performance measure changes during
the strategic planning cycle for the FY 2012
— 2013 biennium (Spring-Summer 2010).

Target date for completion: August 2010

Recommendation 3: In working with the
LBB and staff members of the Legislative
Appropriations Committee, TABC should
emphasize the importance of establishing
measures that have been developed and
implemented related to public safety to be
key measures. Management should also
emphasize that the performance targets for
the existing key measures are unreasonable
and need to be reduced considering the need
Jor resources to be directed to enforcement
and compliance activities relating to
protecting the public safety, such as
conducting inspections of high risk or
priority locations, to better align the
agency’s priorities with its mission that was

revised  pursuant  to the  Sunset
recommendation.

TABC Management Response:
Management concurs with the

recommendation and is already working
with the LBB and Legislature to change both
the targets for current Enforcement key
measures and to replace the existing key
measures for the strategy with alternative
measures that are more directly related to the
agency’s risk-based public safety initiatives.
Management will make every effort to
secure the approvals necessary to implement
the auditor’s recommendation during the
strategic planning cycle for the FY 2012 —
2013 biennium.

Target date for completion: August 2010
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Recommendation 4: Management should
establish an initiative to identify and collect
external data for the purposes of identifying
benchmarks and outcomes to help the
agency identify best practices for detecting
serious public safety violations and measure
the impact of its enforcement activities on
public safety.

TABC Management Response:
Management concurs with the
recommendation and will work with the
National  Liquor Law  Enforcement

Association, the member agencies of that
organization, and other law enforcement
agencies to identify meaningful benchmarks.

Target date for completion: August 2009

Recommendation 5: In connection with
Recommendations’ 2 and 3, management
should recommend and explain the need to
eliminate  the compliance  monitoring
strategy’s key outcome, output and
efficiency measures and recommend the use
of appropriate replacement measures (o
allow for more specific identification of the
activities currently included in the key
measures. The more granular measures
should exclude costs and activities not
relating to compliance monitoring, such as
the number and cost of Tax Division’s
reports analyzed, and provide management
feedback relative to the compliance
monitoring goals to increase its chances of
achieving these goals and to serve as a basis
for decision making purposes. The more
granular measures should include outcome,
output and efficiency measures relating to
the following activities.

e Education and instruction
Inspections

Regulatory Audits
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o [Investigation Audits, with distinction

between the cursory nature of audits
designed to ensure compliance and
investigative audits that are much more
in-depth and time consuming

The recommended  measures  should
distinguish between risk-based activities that
focus on public safety versus other “non-
public safety” activities with both types of
activities having their own measures.

TABC Management Response:
Management concurs with the auditor’s
recommendation and notes that some
granular output and outcome measures are
already in place for this strategy and are in
use for internal purposes, if not for external
reporting. New efficiency measures,
however, are still needed, and the existing
granular output and outcome measures need
to be fine-tuned to better distinguish
between public safety and regulatory
enforcement activities. Management will
make every effort to have the measures
constructed, tested, and approved as part of
the agency’s FY 2012-2013 Strategic Plan.

Target date for completion: August 2010

Recommendation 6: In connection with
Recommendations’ 2 and 3, management
should  review and revise, where
appropriate, performance measure
definitions to ensure their clarity and
specifically define the composition of each
measure. Minimally, the composition of the
activities  included in the compliance
monitoring strategies needs to be clarified.
Additionally, a clear  definition of
applications should be incorporated in the
performance measure definition of the
License output measure, Number of
Applications Processed to ensure
consistency in how applications are counted
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between field offices and headquarters, and
reported to LBB.

TABC Management Response:
Management concurs with the auditor’s
recommendation. The approved FY 2010 -
2011 definitions for the compliance
monitoring strategy’s composite measures
are far less ambiguous than the definitions
used in past years, and the agency is already
seeking additional changes to add more
clarity even as it seeks to replace the current
composite key measures with new key
measures that are more granular in nature.
Management also agrees that a more clear
and consistent definition is needed for the
term “application” and that external and
internal measures that pertain to the number
of applications handled should be referring
to the same unit of analysis. Any external
approvals needed to implement the
recommendation will be requested as part of
the agency’s Strategic Plan for the FY 2012—-
2013 biennium.

Target date for completion: August 2010

Recommendation 7: Management should
develop and implement the performance
measures discussed below to obtain
additional feedback relative to its goals, to
increase its chances of achieving the goals,
and to serve as a basis for decision making
purpases. These measures should be
recommended for legislative approval in
connection with Recommendations’ | and 2
above; however, they should be developed
regardless of approval by the LBB to
provide management the information it
needs to effectively manage its operations.
The measures to be developed and
implemented are as follows:

e the more granular measures referenced
at Recommendation 5 above.
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and
newly

e appropriate  outcome,
efficiency measures for
created Tax Division.

outpul
the

o efficiency measures based on only costs
or other quantifiable units of costs such
as time (man hours) over which program
management has control to complement,
if not replace, the key efficiency
measures for the License, Enforcement
and Compliance divisions. The
efficiency measures of the Enforcement
and Compliance divisions  should
provide drill-down information
regarding the efficiency of public safety
inspections and other activities that
result in public safety violations or
separate measures should be developed
to provide this information.

e appropriate  outcome, output and
efficiency measures regarding activities
relating to processing prioritized, or
public safety, complaints.

e outcome measures for education and
instruction provided by the Enforcement
and Compliance divisions.

The measures should be developed in
accordance with the guidelines established
by the Guide to Performance Measure
Management. Once management is satisfied
the measures meet the specified criteria for
a good performance measure, the measures
should be implemented with appropriate
targets, reported on a regular basis to
management and the governing commission,
and used as a basis for assessing and
improving performance.
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TABC Management Response:
Management concurs with the
recommendation, and with regards to
measures used for internal reporting
purposes, management will implement the
recommendation immediately. Changes to
externally reported measures will, of course,
first have to be approved by the LBB, the
GOBPP, and the appropriate legislative
committees.  Management will seek to
obtain the necessary approvals during the
next strategic planning cycle, which will
start in Spring 2010.

Target date for completion: August 2010

sk ok % %k ok ok 3k ok ok ok ok ok ok ok

=15 -



Texas Alcoholic Beverage Commission Internal Audit of the
Performance Measurement System — Final Draft Report — April 21, 2009

Appendix 1: LBB Approved Performance Measures for the Fiscal Year 2010 — 2011 Biennium

Bold italics indicate key measures.

Goals/Strategies Performance Measures J
Outcome Measure (OC) Percentage of Licensed Establishments 1
Inspected Annually.

OC Percent of Administrative Cases Filed by Enforcement Agents
Resulting in Administrative Sanctions.

OC Percent of Agency Contacts Rating Enforcement Actions as
@tisfactory or Better.

OC Percentage of Complaint Investigations Closed Within 60 Days.
OC Percentage of Priority Retail Locations Inspected by Enforcement
Agents.

OC Retailer Public Safety Compliance Rate.

OC Priority Retailer Public Safety Compliance Rate.

OC Recidivism Rate - Licensed Retailers.

G: Regulate Distribution -
Promote the Health,
Safety, and Welfare of
the Public

Output Measure (OP) Number of Inspections Conducted by
Enforcement Agents.

OP Number of Inspections of Priority Retailers Conducted by
Enforcement Agents.

OP Number of Persons Instructed by Enforcement Agents.

OP Number of Licensees Attending Enforcement Education Programs.

S: Enforcement

|
Efficiency Measure (EF) Average Cost Per Enforcement Inspection. J

EF Average Cost Per Person Attending Enforcement Education Programs. |

Explanatory Measure (EX) Number of Enforcement Administrative Cases
Reaching Final Disposition.

| EX Number of Licensed Locations Subject to Inspection.

\ EX Number of Complaint Investigations Opened.

EX Number of Criminal Cases Filed.

EX Number of Administrative Cases Initiated by Enforcement Agents.
EX Number of Priority Retail Locations.

EX Number of Complaint Investigations Closed.

Nl

OC Percent of Original License/Permit Applications Processed Within
G: Licensing & 14 Days.
Investigation - Process
Applications and Issue OP Number of Licenses/Permits Issued.
Alcoholic Beverage OP Number of Applications Processed.
Licenses & Permits

EF Average Cost Per License/Permit Processed.

S: Licensing &
Investigations EX Average Number of Days to Approve an Original Primary
License/Permit Application Processed through a TABC Field Office

-16 -
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-

Goals/Strategies

Performance Measures

OC Percent of Inspections, Field Analyses, and Selected Regulatory
Activities conducted by Compliance Personnel Resulting in
Administrative Actions.

(

OC Percent of Report Analyses Resulting in Admin or Compliance
Actions.

OC Percent of Agency Contacts Expressing Satisfaction with Agency
Auditors.

N S BN S

(
l

i

EX Number of Alcoholic Beverage Containers and Cigarette Packages
Confiscated.

G: Collect Fees and Taxes
) ].Ensure Compliance OP Number of Inspections, Analyses, and Compliance Activities.
with Fees & Taxes OP Number of Wholesale and Manufacturing Reports Analyzed.
S:  Compliance Monitoring OP Number of Audits and Other Analyses Conducted by Field Auditors. |
) . OP Number of Inspections Conducted by Field Auditors.
- Conduct Inspections
and Monitor - —
Compliance EF Average Cost Per Compliance Activity.
EX Number of Licensed Locations Subject to Inspection and Other
Regulatory Enforcement Activities.
EX Number of Wholesale and Manufacturing Licensees/Permittees
Required to Submit Monthly Reports.
EX Number of Administrative Actions Initiated by Compliance and Tax
personnel.
| OC Revenue as a Percent of Expense. ﬂ
G: Collect Fees and Taxes | OP Number of Alcoholic Beverage Containers and Packages of
- Ensure Compliance Cigarettes Stamped.
with Fees & Taxes
['EF Average Cost Per Container of Alcoholic Beverage Container or
Cigarette Package Imported/Confiscated.
S: Ports of Entry -
Nontransferable (GAA)
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Attachment 5

Licensing Re-Engineering Project Update
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Attachment 6

Approval to Publish Proposed Amendment to
§36.1, Possession and Sale of Firearms on
Licensed Premises



PROPOSED AMENDMENT
§36.1. Possession and Sale of Firearms on Licensed Premises.

(@) Gun Shows. A permittee/licensee may use or allow a portion of the grounds, buildings,
vehicles and appurtenances of the licensed premises for the use of gun shows if the
permittee/licensee:

¢} suspends all sales, complimentary offers and consumption of all alcoholic
beverages during the gun show including time required for preparation or set-up and dismantling
of the gun show; and

2) operates its licensed premises at a facility regularly used for special functions,
directly or indirectly, under a lease, concession or similar agreement from a governmental entity
or legally formed and duly recognized civic, religious, charitable, fraternal or veterans
organization.

(b) Off-Premise Retailers and Gun Sales. The holder of a retail dealer's off-premise license,
a wine and beer retail dealer's off-premise permit, a wine only package store or package store
permit may allow the sale or offer for sale firearms at the licensed location if:

¢} alcoholic beverages are not being displayed or sold in any area where firearms are
readily accessible or can be viewed; and

(2)  the firearms are secure from the general public and are only accessible by
employees of the person or entity offering the firearms for sale.

(¢) On-Premise Possession of Firearms. Firearms may be possessed on premises licensed for
on-premise consumption if’

(1) the firearm is in the possession of the permittee/licensee: or
(2) the firearm is:

(1) possessed for ceremonial and/or display purposes: and
(ii) disabled from use as a tirearm while on the licensed premises: and
(1i1) is possessed on the licensed premises in connection with charitable

fundraising; and
(1v)  remains in the possession. control or supervision of person or persons
acting on behalf of the charitable organization sponsoring the fundraising activitv.

[The-helder-of a-permite ance allowine-aReBFaRY e CORSHIRBHOR-O oha

use-as-a-firears:|

(d) Historical Reenactments. Pursuant to Section 11.61(i) of the Texas Alcoholic Beverage
Code, a historical reenactment utilizing firearms maybe conducted on the premises of a permit or
license if:

(1) the firearms are of the type, caliber, or gauge common to the era and event being
reenacted;

(2) such firearms remain in the possession of members of the cast, production
company, employees of the permit holder, or others directly involved in the reenactment and are
not left unattended or accessible to unauthorized persons at all times such firearms are on the
licensed premises;



3) such firearms remain unloaded at all times while on the licensed premises except
that the firearms may be loaded with blank ammunition firing no projectile;

4 such firearms shall be handled in a safe manner so as to present no threat of injury
to audience members or others because of discharge or other use;

(5) persons engaged in reenactments shall maintain a minimum of 15 feet intervals
between those armed with pistols and all others, and 40 feet between those armed with shotguns
and all others;

(6)  the permittee shall adopt safety rules to be employed during the reenactment and
such rules shall be read and signed by all employees of the permit holder involved in the
reenactment prior to the beginning of the event.

@) the permittee provides the relevant Commission District Office or outpost notice
of the reenactment at least three business days before the event.



Attachment 7

Approval to Publish Proposed Repeal of Current
Rule §31.1, Powers Delegated to the Administrator



CURRENT RULE FOR REPEAL RULE REVIEW
§31.1. Powers Delegated to the Administrator.

(a)  The administrator, or his designee, is hereby given jurisdiction in the following matters:

() appointing, employing and terminating all personnel and fixing their duties and
salaries;

(2) commissioning agents, representatives, and employees;

3) granting and refusing permits and licenses, and all other matters in connection
with hearings thereon;

4 cancellation and suspension of permits and licenses, and all matters in connection
with hearings thereon;

(5) to designate representatives of the commission to hold hearings as provided by
law;

(6) certifying to the authenticity of all records, notices, orders, publications, rules and
all other documents, records, and reports in possession of the commission;

(7 investigation of, and all matters in connection with alleged violations of law by
wholesalers, brewers, distillers, wineries, manufacturers and agents, servants and employees of
the same.

(b) Notwithstanding any provision in subsection (a) of this section, the commission reserves
unto itself the following authority specified in this subsection. The administrator must obtain
advance approval from the commission in order to appoint, employ, terminate, discipline,
transfer, reclassify or change the powers, duties or responsibilities of the internal auditor.

(¢) The administrator is hereby given the power and it is hereby made his duty to make and
execute the affidavits required by the provisions of an act of the legislature making
appropriations for the support and maintenance of the administrative departments and agencies
of the state government, which act requires that every month the head of each department shall
attach to the payroll of his department an affidavit to the payroll of such department, stating that
the persons listed on said payroll actually performed the duties for which they are being paid.



Attachment 8

Approval to Publish Proposed New Rule §31.1,
Separation of Duties Between Commission and
Administrator



PROPOSED NEW RULE RULE REVIEW
§31.1. Separation of Duties Between Commission and Administrator.

(a)  This rule implements §§5.12 and 5.310f the Alcoholic Beverage Code (Code),
which requires the Texas Alcoholic Beverage Commission (commission) to adopt rules
to clearly separate the policy-making authority of the commissioners from the
management responsibilities of the administrator.

(b) The commission retains the duty and authority to:

(D Establish agency policies and goals to carry out the duties and authority
granted to the commission under the Code;

(2) Provide leadership and direction to ensure agency laws, rules, policies and
goals are implemented in a responsible, effective and cost efficient manner;

(3) Ensure accountability and transparency within the agency and to the
Governor, the Legislature, the public, and persons regulated;

@) Appoint the administrator;

(5) Adopt agency rules to implement statutory duties and agency policies;

(6) Employ or appoint an internal auditor, adopt an audit plan, approve audit
findings and ensure agency compliance with audit requirements;

(7 Exercise any authority and carry out any duty of the commission not
delegated to the administrator.

(¢) The commission delegates the following duties and authority to the administrator:

€)) Plan and implement an effective an efficient operational and
organizational structure;

(2) Act as the agency liaison and resource to the executive and legislative
branch;

3) Prepare and submit the agency budget and appropriations requests;

4 Employ or appoint an executive management team with the skills,
knowledge and commitment necessary to achieve the goals and implement the policies
adopted by the commission;

(5) Assign and delegate to each member of the executive management team
the responsibility and authority necessary to effectively administer all agency operations,
duties and functions, implement policy, and manage staff and resources, including the
authority to further delegate and assign the essential duties and responsibilities of the
agency to ensure the highest and best use of agency staff and resources.

(6) Develop, monitor and report measures or expectations for the
administrative, regulatory and enforcement functions of the agency to ensure that the
agency goals are accomplished and policies followed.

(7 Develop and implement comprehensive and agency-wide internal policies
and procedures necessary to carry out each essential function, duty, policy or goal of the
agency.

®) Ensure that all agency staff has access to, knowledge of and responsibility
for consistently following policies adopted by the commission and agency-wide internal
policies and procedures.

9 Administer the oath of office or commission to agency staff and agents.

(10) Render, or delegate to agency staff, the agency decision or order in any
matter over which the agency has final decision-making authority.
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Approval to Publish Proposed Repeal of Current
Rule §31.2, Vehicle Inscription Exemption and
Assignment of Vehicles



CURRENT RULE TO BF L.LPEAL « » RULE REVIEW
§31.2. Vehicle Inscription Exemption and Assignment of Vehicles.

(a)  State-owned vehicles utilized by the commission for the enforcement of the Alcoholic
Beverage Code shall, in accordance with Texas Civil Statutes, Article 6701m-1, as amended, be
exempt from the requirement that such vehicles bear inscriptions. The primary use of the exempt
vehicles is by enforcement agents of the commission in the detection and investigation of
criminal violations of the code. The purpose served by not printing inscriptions on such vehicles
is to increase the effectiveness of commission enforcement agents in detecting and investigating
violations of the code and to provide a greater degree of safety for such agents and the state
property under their control.

(b) Vehicles not assigned to enforcement agents of the commission shall be assigned to the
agency motor pool and made available for checkout by qualified agency employees who require
such vehicles for the performance of their duties.

(¢)  Vehicles assigned to the agency motor pool may not be assigned to an individual
employee on a regular or everyday basis unless the administrator or his designee makes a written
documented finding that such assignment is critical to the needs and mission of the agency.



Attachment 10

Approval to Publish Proposed New Rule §31.2,
State-Owned Motor Vehicles



PROPOSED NEW RULE RULE REVIEW
§31.2. State-owned Motor Vehicles

(a) Exemption from inscription requirements for state-owned vehicles.

¢)) This subsection implements §721.003, Transportation Code, relating to exemption
from inscription requirement for certain state-owned vehicles, which requires the commission to
adopt a rule to be exempt from the inscription requirements of Chapter 721.

(2) The primary use of the state owned vehicles for which an exemption is sought is
the transportation of commission employees engaged in the prevention, detection, investigation
and enforcement of criminal and regulatory violations of the Alcohol Beverage Code.

3) Not printing inscriptions on commission vehicles will: increase effectiveness of
enforcement and compliance operations and activities; increase the safety of commission
employees engaged in enforcement and compliance operations and activities; and, decrease the
risk of damage to state-owned vehicles and property.

(b) Assignment of Vehicles.

(N This subsection implements §2171.1045, Government Code, relating to the
restrictions on assignment of state vehicles.

2 Vehicles are assigned to commission executive staff whose essential agency
duties and functions require them to have vehicles available on a regular or frequent basis to
provide state-wide oversight, management and supervision of agency staff.

3) Pool vehicles are maintained at headquarters to reduce the cost to the state for
travel required by qualified agency staff whose essential duties and functions require regular or
periodic travel by vehicle.

@) Vehicles are assigned to field operation employees whose essential agency duties
and functions require daily and extensive use of vehicles and the cost to the state of providing a
state-owned vehicle is less than cost of reimbursing employees for the use of personal vehicles.
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Approval to Publish Proposed Repeal of Current
Rule §31.3, Petition for the Adoption of a Rule



CURRENT RULE TO BE REPEALED RULE REVIEW
§31.3. Petition for the Adoption of a Rule.

(@) The following rule delineates the Texas Alcoholic Beverage Commission's procedures
for the submission, consideration, and disposition of a petition to the commission to adopt a rule
under the Government Code, Administrative Procedure Act, §2001.021(b).

(b)  Submission of the petition.

(1) Any person may petition the commission to adopt a rule.

(2) The petition shall be in writing and contain: the petitioner's name and address; a
brief explanation of the proposed rule; the text of the proposed rule prepared in a manner to
indicate the words to be added or deleted from the current text, if any; a statement of the
statutory or other authority under which the rule is to be promulgated; and the public benefits
anticipated as a result of adopting the rule or the anticipated injury or inequity which could result
from the failure to adopt the proposed rule.

(3) The commission may deny a petition which does not contain the information in
paragraph (2) of this subsection.

4 The petition shall be mailed to the Administrator, Texas Alcoholic Beverage
Commission, P. O. Box 13127, Austin, Texas 78711, or hand delivered to the administrator at
the Texas Alcoholic Beverage Commission headquarters in Austin.

(¢) Consideration and disposition of the petition.

(D Except as otherwise provided in subsection (d) of this section, the petition shall be
submitted to the commission for its consideration and disposition.

(2) Within 60 days after the receipt of the petition by the commission, the
commission shall either deny the petition or institute the rule making procedure in accordance
with the Government Code, Administrative Procedure Act, §2001.021(¢). The commission may
deny parts of the petition and/or institute rule making procedures on parts of the petition.

3) If the commission denies the petition, written notice of the denial shall be given to
the petitioner, including the reasons therefor.

4 If the commission institutes rule making procedures, the version of the rule which
the commission proposes may differ from the version proposed by the petitioner.

(d) Subsequent petitions to adopt the same or similar rule. All initial petitions for the
adoption of a rule shall be presented to and decided by the commission in accordance with the
provisions of subsection (b) and (¢) of this section. The administrator may refuse to forward to
the commission for consideration any subsequent petition for the adoption of the same or similar
rule submitted within six months after the date of the initial petition.



Attachment 12

Approval to Publish Proposed New Rule §31.3,
Petition for the Adoption of a Rule



PROPOSED NEW RULE RULE REVIEW
§31.3. Petition for the Adoption of a Rule.

(a) Purpose. This section provides procedures for any interested person (petitioner)
to request the Alcoholic Beverage Commission (commission) to adopt a rule.

(b)  Content of Petition.

(1) The petition must be in writing. No form is required but all information
must be provided, or a reason why required information cannot be provided given.

(2) The petition must contain the following:

(A)  petitioner’s name, address, and organization or affiliation, if any;

(B)  aplain and brief statement about why a rule or change in an
existing rule is needed, required, or desirable, including the public good to be served and
any affect on those who would be required to comply with the rule;

(C)  anestimate of the fiscal impact on state and local government as a
result of enforcing or administering the proposed rule, an estimate of the economic
impact on persons required to comply with the proposed rule, whether there may be an
affect on local employment, and the facts, assumptions and methodology used to prepare
estimates and impacts required by this subparagraph;

(D)  astatement on the commission’s authority to adopt the proposed
rule;

(E)  the proposed text of a new rule, or proposed changes to an existing
rule; and

(F)  alist of individuals, organizations or affiliations that may be
interested or affected by the proposed rule, if known.

(¢) Submission. A petition is submitted on the date it is received by the
Administrator. The petition must be addressed to the Administrator, Texas Alcoholic
Beverage Commission, and mailed to P.O. Box 13127, Austin, Texas 78711-3127, or
hand delivered to the Administrator at commission headquarters in Austin, Texas.

(d) Review. The Administrator will review the petition for compliance with the
requirements of this section. If all requirements of this section are met, the Administrator
will bring the petition to the commission, or any member of the commission for
consideration.

(e) Decision to Deny or Accept. The commission will deny a petition for
rulemaking, or accept, in whole or in part, a petition for rulemaking within 60 days from
the date the petition is submitted.

(1 The commission will notify the petitioner in writing if the petition is
denied and state the reason or reasons for the denial.

(2) The commission will refer an accepted petition to agency staff to initiate
the rulemaking process under Chapter 2001, Subchapter B, of the Government Code.
Agency staff may redraft the proposed text to conform to style, format and policy
decisions of the agency.



Attachment 13

Approval to Adopt Proposed Amendment to
§34.1, General Provisions



PROPOSED AMENDMENT FOR ADOPTION
CHAPTER 34. SCHEDULE OF SANCTIONS AND PENALTIES

§34.1. General Provisions.

(a)  This rule relates to §§11.61, 11.64, 11.641 and 106.13 of the Alcoholic Beverage Code.

(b)  Agents, compliance officers or other specifically designated commission personnel have
authority to settle a complaint issued by the commission against a person for a violation of the Texas
Alcoholic Beverage Code (Code), prior to filing a contested case under Government Code, Chapter
2001, Subchapter C (Administrative Procedure Act).

(¢) A settlement authorized by this chapter must reflect the number of days a permit will be
suspended or the amount of civil penalty authorized per day in lieu of suspension and shall conform
to the other provisions of this chapter.

(d) A written warning may be issued for any violation if it is determined by designated
commission personnel to be an effective deterrent from further violations of the Code.

(1) A written warning may be used as an aggravating circumstance for purposes of
determining the appropriate sanction under §34.2.

2) A written warning is subject to the rights and procedures of a contested case under
the Administrative Procedure Act.

3) A written warning is an administrative notice issued by a representative of the
commission to the permit or license holder documenting that a violation of the TABC code or rules
has occurred.

(¢)  Any case alleging a sale to a minor or intoxicated person in violation of Alcoholic Beverage
Code §§11.61(b)(14), 61.71(a)(6) or 101.63 in which the unlawful sale or service directly or
indirectly caused death or serious bodily injury shall be referred directly to the Legal Services
Division by district or regional personnel without an offer of settlement or compromise provided to
the permittee/licensee. For purposes of this section, “serious bodily injury” means as defined in
§1.07(a)(46) of the Texas Penal Code.

(f)  Each suspension of a permit or license shall run for consecutive days. A person assessed a
suspension by the commission may be provided with an opportunity to pay a civil penalty in lieu of a
suspension as provided by §11.64 of the Code. The commission may, in its discretion, allow a
licensee/permittee to divide an imposed sanction between civil penalty and suspension.

(g) A subsequent violation of the Code or rule will result in a sanction in the next higher
violation level if the subsequent violation:

H is for a health, safety and welfare violation and occurs within 36 months of the prior
violation, or

2) is for a violation listed in the major regulatory violation category within 24 months of
the prior violation, and

3) the person has been given written notice of the prior violation, or

4) the subsequent violation is issued during an undercover operation

(h)  The list of violations in §34.2 is not intended to be an exhaustive list of possible violations of
the Code or rules of the commission. A sanction for a violation of the Code or rules that is not listed
in §34.2 must be approved by either the assistant administrator for field operations or a division
director prior to entering into a settlement.

(i) A person authorized to enter into a settlement under this section is also authorized to
recommend a deviation from sanctions in §34.2 when aggravating or mitigating circumstances are
found to exist.

(D A recommendation to deviate from sanctions in §34.2 must be made in writing.

2) The administrator or his designee must approve a recommendation to deviate from
§34.2 before the settlement may be offered.

(5)  This chapter [seetter] does not apply to a contested case brought under Chapters C and D of
the Administrative Procedure Act, or a complaint or violation referred to the legal division of the
commission for resolution.
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Approval to Adopt Proposed Repeal of Chapter
43, Relating to Accounting, Including §43.1, Fees
Collected by County Tax Assessor and §43.11,
Tax Stamps



CURRENT RULE - REPEAL TO BE ADOPTED
CHAPTER 43. ACCOUNTING
INTER-AGENCY TRANSACTIONS
§43.1. Fees Collected by County Tax Assessor.

(a)  Atthe close of each calendar month the commission will mail to each county tax assessor
and collector a statement showing the amount due the state on all alcoholic beverage license and
permit fees collected by him.

(b)  Within five days after receipt of such statement the assessor-collector shall mail to the
commission at Austin, Texas, a check for the full amount as shown by such statement. Checks
should be made payable to the Texas Alcoholic Beverage Commission.

LIQUOR PRESCRIPTION TAXES
§43.11. Tax Stamps.

(a) General. Liquor prescription tax stamps shall be printed and bound in books containing
100 stamps with counterparts.

(b)  Tax stamp sales.

(D Liquor prescription tax stamps shall be sold by the state treasurer to holders of
medicinal permits only. Medicinal permittees shall not purchase liquor prescription tax stamps
from anyone except the state treasurer. All medicinal permittees are hereby prohibited from
buying or borrowing liquor prescription tax stamps from another medicinal permittee, nor shall
such permittees lend or sell any such tax stamps to another medicinal permittee.

(2) Liquor prescription tax stamps shall be sold by the treasurer in lots of not less
than one book containing 100 stamps with counterparts, in any one transaction, and medicinal
permittees are hereby prohibited from purchasing such stamps in lots of less than one book of
100 stamps with counterparts in any one transaction.

3) The state treasurer shall certify to the commission the names of all state and
national banks which he designates as agents to deliver liquor prescription tax stamps and collect
therefor. All stamps forwarded to such banks shall be invoiced in the name of the authorized
persons to whom delivery is to be made and delivery thereof may not be made to any person. If
the person to whom such stamps are invoiced does not discharge the obligation and receive said
stamps within 10 days, including the day of receipt thereof by the bank, the same shall be
returned to the state treasurer and by him credited to the account of the person originally
charged. Only one such shipment of stamps may be made in any one day to the account of the
same person.

(¢) Affixing stamps. Liquor prescription tax stamps evidencing the payment of the state tax
levied upon every prescription for liquor shall be firmly affixed by the medicinal permittee on
the back of such prescription at the time the prescription is filled and such medicinal permittee
shall affix the counterpart of each stamp on the bottle of liquor with which he fills such
prescription and shall affix such counterpart just below the neck of the bottle on the side or face
on which the principal label appears. Such tax stamp counterpart shall not be placed over any
state or federal tax stamp on such bottle.





