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Wednesday, April 25, 2012 – 10:00 a.m. 

 

Agenda 
 
 

1. Call to Order  José Cuevas, Jr. 
2. Approval of Commission Meeting Minutes of  

March 27, 2012 
 

 José Cuevas, Jr. 

3. Administrator’s Report:  Administrator and Agency Activities,  
Budget Issues, Staff Achievements 

 Alan Steen 

4. Presentation of FY 2013-2017 Strategic Plan  
 

 Carolyn Beck 

5. Approval to Publish Proposed New Rule §45.92,  
Contract Brewing 
 

 Martin Wilson 

6. Approval to Publish Proposed Amendment to Rule §45.113, 
Gifts, Services and Sales 

 Martin Wilson 

7. Public Comment  José Cuevas 
8. Executive Session to Consult with Legal Counsel Regarding 

Pending and Anticipated Litigation Against the Agency and to 
Discuss the Appointment, Employment of an Interim 
Administrator and the Application and Selection Process for 
the Administrator Position (Govt. Code §551.071, §551.074, 
Texas Alcoholic Beverage Code §§5.11 and 5.13) 

 José Cuevas 

9. Approval of Matters Concerning Appointment of Interim 
Administrator and the Application and Selection Process for 
the Administrator Position 

 José Cuevas 

10. Next  Meeting Dates:   Tuesday,  May 22, 2012 
                                       Tuesday, June 26, 2012 
                                       Tuesday, July 24, 2012 

 José Cuevas 

11. Adjourn  José Cuevas   

 
Note:     Items may not necessarily be considered in the order they appear on the agenda. Executive session for advice 
             of Counsel (pursuant to §551.071 of the Government Code) may be called regarding any agenda item.  Action 
             may be taken on any agenda item.   

NOTICE OF ASSISTANCE AT PUBLIC MEETINGS 
Persons with disabilities who plan to attend this meeting and who may need auxiliary aids or services 
(such as interpreters for persons who are deaf, hearing impaired readers, large print, or Braille) are 
requested to contact Luann Dickerson at (512) 206-3217 (voice) (512) 206-3203 (fax). Relay Texas at 1-
800-735-2989 (TTY/TDD), at least three (3) days prior to the meeting so that appropriate arrangements 
can be made. 

 
  José Cuevas, Jr. 

Presiding Officer-Midland 

Steven M. Weinberg, MD, JD 
Member-Colleyville 
 

Melinda S. Fredricks 
Member-Conroe 
 

Alan Steen 
Administrator 
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COMMISSION MEETING MINUTES 
 

April 25, 2012 
 
 

The Commissioners of the Texas Alcoholic Beverage Commission (TABC) met in 
Regular Session on Tuesday, April 25, 2012, at the Texas Alcoholic Beverage 
Commission, 5806 Mesa Drive, Suite 185, Austin, Texas. 
 
PRESIDING   
      OFFICER: 

 
José Cuevas, Jr. 

COMMISSIONERS 
      PRESENT: 

Melinda Fredricks 
Steven M. Weinberg, MD, JD 

  
STAFF PRESENT: Sherry Cook, Assistant Administrator 
  

Carolyn Beck, Director of Communications and 
       Governmental Relations 
David Brandon, Enterprise Development Manager,   
       Information Resources Division 
Mindy Carroll, Director, Education and Prevention      

 Darryl Darnell, Lieutenant, Regional Liaison 
Luann Dickerson, Executive Assistant, Executive Division 
Loretta Doty, Director, Human Resources Division 

 Shelby Eskew, Director, Business Services Division 
Kathy Gersbach, Executive Assistant, Executive Division 
Steve Greinert, Director, Tax Division & Marketing Practices 
Thomas Graham, Supervisor, Marketing Practices 
 Bruce Harlan, Lieutenant, Training Division              
Amy Harrison, Director, Licensing Division 
Emily Helm, General Counsel, Legal Division 
Dexter K. Jones, Assistant Chief of Field Operations 

 Shaun Jordan, Licensing Supervisor,  Austin District Office 
Jo Ann Joseph, Assistant Director, Licensing Division 
Michael Lockhart, Lieutenant, Training Division 
Roland Luna, Director, Ports of Entry 
Richard Maness, Systems Specialist, Information Resources  
        Division 
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Joel Moreno, Chief of Field Operations 
Merideth Munoz, Information Specialist, Executive Division 
Earl Pearson, Assistant Chief of Field Operations 
Andy Peña, Director, Office of Professional 

Responsibility/Training Division 
John Reney, Lieutenant, Office of Professional 

Responsibility 
 Gloria Darden Reed, Executive Assistant, Executive Division 

Albert Rodriguez, Lieutenant, Office of Professional 
Responsibility 

Loretta Smith, Assistant Director, Business Services Division 
Todd Talley, Regional Liaison, Coastal Bend Region 
Rod Venner, Assistant Chief of Field Operations 

 Jay Webster, Director, Information Resources Division 
Martin Wilson, Assistant General Counsel, Legal Division 

  
  
  
  
GUESTS     
   PRESENT: 

 

 Dewey Brackin, Attorney, Gardere Wynne  Sewell LLP 
Lou Bright, General Counsel, Texas Wine and Grape 

Growers Association (TWGGA) 
Colleen Buck, Policy, Governor’s Office 
Doug Davis, Vice President, Wholesale Beer Distributors of 

Texas 
Doug DuBois, Director of Governmental Affairs, Texas Food 

and Fuel Association 
Rick Donley, President, The Beer Alliance of Texas 
Alan Gray, Executive Director, Licensed Beverage 

Distributors 
Jay Howard, Government Affairs Consultant, Hillco Partners 
Susan McElwain, Consultant, Provaliant 
Mignon McGarry, Consultant, Republic National Distributing 

Company 
Jack Martin, Attorney, Jack Martin and Associates 
Steven Polunsky, Committee Director, Texas Senate 

Business and Commerce 
Allen Reininger, Legal Assistant,  
David Repp, Budget Analyst, Legislative Budget Board 
Jack Roberts, Government Affairs Consultant 
Anthony Simone 
Tom Spilman, Executive Vice President, Wholesale Beer 

Distributors of Texas 
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Ralph Townes, Senior Vice President, Licensed Beverage 
Distributors/Glazers 

Davis Tucker, President North by Northwest Restaurant & 
Brewery 

Randy Yarbrough,  Consultant, Wholesale Beer Distributors 
of Texas 

  
CALL TO ORDER 
 
The meeting of the Texas Alcoholic Beverage Commission was called to order at 
10:06 a.m. by Presiding Officer José Cuevas.   
 
APPROVAL OF COMMISSION MEETING MINUTES OF MARCH 27, 2012 
 
Presiding Officer José Cuevas called for approval of the Commission meeting 
minutes of March 27, 2012.  Commissioner Steven Weinberg so moved to 
approve the minutes as written, and Commissioner Fredricks seconded. The 
motion carried.  
 
ADMINISTRATOR’S REPORT: ADMINISTRATOR AND AGENCY ACTIVITIES, 
BUDGET ISSUES, STAFF ACHIEVEMENTS 
 
Presiding Officer Cuevas called upon Assistant Administrator Sherry Cook to give the 
Administrator’s report.  (Administrator Alan Steen was not in attendance due to 
illness.) 
 
After welcoming the Commissioners to Austin for another Commission meeting, 
Assistant Administrator Cook’s report covered the significant activities regarding the 
risk assessment case management.  She spoke on a grant received from the Texas 
Department of Transportation (TxDOT) that will allow the Agency to update the 
current antiquated reporting system that has limited functionality.  The grant will allow 
the Information Resources Division (IRD) to extend TABC’s current Agency 
Reporting and Tracking System (ARTS).  Assistant Administrator Cook stated that 
the current system will gain the ability to share information across the agency in 
addition to serving as the case management systems shared by compliance, legal, 
enforcement, and licensing personnel.  She stated that IRD has secured a vendor for 
the project and expects a project completion date in September of this year.   
 
Assistant Administrator Cook’s report addressed the Agency’s challenges as the 
upcoming legislative session approaches.  She stated that during the last legislative 
session, there was an increase in the surcharge fees to cover the exceptional items 
budget request.  She explained that in the Agency’s budget cycle, the Agency must 
send a Finding of Fact Letter to the Comptroller of Public Accounts to demonstrate 
compliance with the agency requirement to impose fees and surcharges to cover 
agency appropriations as outlined in the Agency’s bill pattern. Through the 
certification process, Administrator Cook stated the 2012 agency certification letter 
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for all state agencies was received with a month’s delay. She stated that next year’s, 
2013 Finding of Fact Letter will be submitted as early as July of this year.  
 
Commissioner Weinberg inquired, based on the Fiscal Services report to the 
Commissioners, if the Agency’s budget is substantially over the amount with the 
collection of the surcharge fees.  Assistant Administrator Cook responded that target 
indicators from the collection of fines and surcharge fees do indicate the appropriate 
funds to certify.  Commissioner Weinberg asked if money collected from the excise 
tax figures in the equation.  Business Services Director Shelby Eskew stated that the 
bulk of the revenue that count toward the appropriations are fees for permit, 
surcharges, seller server training, label approvals, miscellaneous fines and 
administrative fee for Ports of Entry.  She explained that taxes are collected on behalf 
of the Comptroller’s Office and are included in the Agency’s revenue estimate to the 
Legislative Appropriate Revenue (LAR) but are not part of the appropriations 
certification process. 
 
Assistant Administrator Cook continued the report with the challenge in the hiring of 
25 agent trainee positions.  She stated that the Agency is on target in the hiring 
process and that the process will be labor intensive for Field Operations and Human 
Resources to ensure the selection of the right candidates for the job.   
 
Chief Joel Moreno commented that the candidates selected were the “cream of the 
crop” for the agent trainee positions.  Presiding Officer Cuevas inquired on the 
selection process.  Chief Moreno stated that an applicant is required to score in the 
70 percentile in order to qualify to the next level, which would be to the oral board.  
 
Presiding Officer Cuevas inquired about the number of vacancies and the date he 
expects to fill the positions.  Chief Moreno responded that due to recent and future 
retirements, an approximate number of vacancies is 40 and expects by July to hire 
the 25 agent trainees. 
 
Commissioner Weinberg inquired when will the trainee academy began.  Chief 
Moreno answered that the academy is scheduled to begin the latter part of July or the 
first of August.  Chief Moreno stated that a potential hire for a trainee is one that has 
experience with investigative traits.    
 
Commissioner Fredricks asked for clarification on the type of tests given to the 
trainees.  Chief Moreno deferred the question to Human Resources Director Loretta 
Doty to respond.  Director Doty stated the tests given to assess the skill levels in 
writing, language and mathematics. She stated that these tests have been given for 
several years and with the Agency’s investigative focus the math assessment was 
added about two years ago.  Presiding Officer Cuevas asked Director Doty if there 
have been any significant differences noticed in the applicant with the addition of the 
math assessment than before the addition.  Director Doty stated in the negative, 
stating that at the same time the Agency added different assessments such as  the 
screening for prior investigative skills rather than the law enforcement officer on the 
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street, points were given for education became a factor as well the different levels of 
the Texas Commission on Law Enforcement Officers Standards and Education 
(TCLEOSE) certification.  She stated that the Agency’s successful selection of the 
applicants can be attributed to the combination of the above factors. 
 
Commissioner Weinberg commented that the Agency has exhibited good results in 
their screening process and suggested that the Agency fill the vacant positions 
before the legislative sessions begins in January 2013.  Chief Moreno concurred with 
the suggestion.   
 
Commissioner Weinberg inquired if all the vacant Lieutenant positions were filled.  
Chief Moreno responded negatively. General Counsel Emily Helm stated that two 
positions have been announced with approximately four pending and expects an 
announcement by the following week. 
 
Presiding Officer Cuevas stated that the selection of internal employees offers 
opportunities for promotion within the rank of the Agency.  He asked if vacant 
positions created by the advancement through promotions will be advertised 
externally or internally. Chief Moreno stated that the Sergeant vacancies will be 
advertised internally. 
 
Assistant Administrator Cook continued with the administrators report stating that the 
upcoming legislative session,  focus will be placed on exceptional items surrounding 
the need for technology to advance the agency forward, which would include: 
  

• TABC Intranet Portal (access from anywhere) 
• Virtual Desktop Software (pilot table device with electronic forms for 

compliance inspections 
• Barcode licenses/permits 
• Electronic inspection software 
• Unified Communication (Presence) 
• Mobile friendly public website 
• Secure network access (VPN, remote desktop, aircards, WIFI) 

 
Presiding Officer Cuevas inquired if there are many different vendors in the field of 
the tablet devices.  Assistant Administrator stated that there are several vendors 
available and IRD will research the type of device that will be the most cost effective. 
 
Commissioner Weinberg inquired on the cost of the hardware and software to 
effective accomplish the anticipated task.  Assistant Administrator Cook stated an 
estimated cost is about $1.5 million and the savings cost has yet to be determined.  
She stated that there will be other IT costs associated with the project.  She 
explained that in the past, the Agency has been successful in gaining funding 
through the legislative exceptional items request and have performed admirably in 
completing the projects in a timely manner and has remained on budget.   
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Commissioner Weinberg quizzed Assistant Administrator Cook if the exceptional item 
request listing has been prioritized suggesting that the Legislative Budget Board 
(LBB) will look toward what the Agency has deemed operational important.  Assistant 
Administrator Cook stated that a prioritized list will be forthcoming as the Agency 
manages the anticipated technology projects. 
 
Commissioner Fredricks inquired when the projects are designated to be 
implemented, will IRD have the necessary workforce/manpower.  Assistant 
Administrator Cook stated that the Agency’s workforce and resources is deficient in 
most areas, however staff augmentation along with long-term project completion will 
be a part of the exceptional item request. 
 
Presiding Officer Cuevas asked for clarification for funding at the start of the project 
or funding for the duration of the project.  Assistant Administrator Cook stated that 
funding would be part of the contract with skilled contracted employees to do a 
certain part of the project until that part is completed.  She stated skilled contract 
work reduces long-term costs.   
  
In the March Commission meeting, Assistant Administrator Cook offered to research 
a portion of the educational campaign on media release’s use of the Public Service 
Announcements (PSAs).  Her research yielded an update that the media package 
the Agency will use to pay for airtime for the PSAs created with Spring Break funding 
will include free airtime (Agency will pay $80,000 and are guaranteed $160,000 worth 
of airtime).    
 
Assistant Administrator Cook focused on agency trends rebounding in the licensed 
in-state businesses.  She stated a slight increase has occurred during the months of 
January through March.   
 
Commissioner Weinberg requested a demonstration of an on-line licensing 
application and web conferencing at next month’s commission meeting.    
 
Director Webster answered in the affirmative.  However, he stated that an off-site 
commission meeting would be difficult to do.   
 
Assistant Administrator Cook’s report is supported by a PowerPoint presentation.  
(Attachment 1) 
 
STRATEGIC PLANNING BRIEFING 
 
Presiding Officer Cuevas called upon Director Carolyn Beck for the next agenda item, 
Presentation of FY 2013-2017 Strategic Plan. 
 
Director Beck offered the Commission an apology for regrettable comments she 
made during her presentation at the last commission meeting.  Presiding Officer 
Cuevas speaking on behalf of the Commission, staff, and community accepted 
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Director Beck’s apology and commented that she has done a great job and 
understands that things happen, however he ask that she does not do that again. 
 
Director Beck’s report was highlighted with a discussion of: 
 

• Why do a strategic plan 
• Who and how do we benefit 
• Aspects of the Strategic Plan 
• Focus on technology 
• Performances measures 
• Employee involvement 
• Stakeholder involvement 
• Strategic priorities 
• Internal/External Management goals 

 
Commissioner Weinberg commented that the interaction between the Commission 
and the stakeholders in the management goals and strategies, “personally”, were 
very valuable. 
 
Commissioner Weinberg stated that the Agency’s Legal Division has worked hard in 
the last couple of years and cited their involvement in Austin’s closure of 
establishments downtown.  He suggested Director Beck to include their exemplary 
accomplishments with the other Agency departments under accomplishments since 
2010.  Director Beck agreed to add legal’s accomplishments. 
 
Director Beck outlined the next steps to be completed before the submission of the 
Strategic Plan: 
 

• Final document review 
• Commissioners to approve the plan at May 22nd Commission meeting 
• Target date – June 1st with submission deadline due date:  July 2, 2012 
• Implementation and follow-up 

 
Director Beck acknowledged and gave special thanks to the Agency staff that 
assisted her in the development, planning, facilitating, research and writing, and 
assistance with project to:  David Brandon, Roy, Hale, Liz Wuehrmann, Loretta Doty, 
Merideth Muñoz, Mindy Carroll, and Andy Peña. 
 
Commissioner Weinberg commented that Presiding Officer Cuevas chaired the 
Strategic Planning meeting last month and did an admirable job. 
 
Director Beck’s report is supported by a PowerPoint presentation. 
(Attachment 2) 
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APPROVAL TO PUBLISH PROPOSED NEW RULE §45.92, CONTRACT 
BREWING 
 
Presiding Officer Cuevas called upon Assistant General Counsel Martin Wilson for 
the presentation of the next agenda item, Approval to Publish Proposed New Rule 
§45.92, Contract Brewing. 
 
Assistant General Counsel Wilson prefaced the Commission stating the rule 
discussion is entering into an area that is controversial.  He stated that the objective 
in the rule process is to have stakeholder meetings with involvement and an objective 
to come to a consensus; however it is the Agency’s goal to keep the rule process 
moving forward.  He stated the rules are presented to the Commission for comment 
or a recommendation for revision, republication and/or to explore the available 
options. 
 
Assistant General Counsel Wilson briefed the Commission on the proposed new rule 
§45.92 clarifies that, unless the requirement of these code sections are met, the 
holder of a permit to brew or a license to manufacture may not enter into a contract to 
provide brewing/manufacturing services or to allow the use of its facilities.     
 
Assistant General Counsel Wilson stated that the Agency’s objective is to clarify the 
rules and how to interpret the language in the code.  He stated that the analysis of 
the contract language has a broad definition of what a contract is and if you are 
getting your beer brewed, that beer would not be brewed except to the fact that you 
have a contract with someone else to brew it; thus it is pursuant to a brewing contract 
arrangement.  
 
Assistant General Counsel Wilson stated that the proposed new rule also clarifies 
that permittees or licensees with alternating proprietorship arrangement approved by 
the federal regulatory authority allows the use of their facilities and therefore a delay 
in the effective date to that portion of the rule until after the next legislative session.  
He stated that the industry can go to the legislature and obtain clarification on the 
rule. 
 
Presiding Officer Cuevas opened the floor to the audience for comment on this item. 
He called upon Davis Tucker to come forward to address the Commission.  Mr. 
Tucker declined to address the Commission. 
 
Presiding Officer Cuevas called upon Mr. Jack Martin, Attorney, to come forward to 
address the Commission stating he will also address Davis Tucker’s concerns.  Mr. 
Martin stated that he is a local law firm, Jack Martin and Associates, representing 
small boutique firm that deals only with alcoholic beverage industry matters. He 
stated that he represents a coalition of 14 industry members that primarily include 
manufacturers and retailers that are seeking to repeal Rule §45.73(d) and Rule  
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§45.82(a)(7)which prohibits the registration of a label that includes a retailer’s or 
trade name or trademark. He stated that you cannot currently brew a beer under a 
retailer trademark as you can under a wine or distilled spirit for a winery or a distillery. 
 
Commissioner Weinberg asked Mr. Martin if he was commenting on the rule that 
Assistant General Counsel Wilson’s agenda item.  Mr. Martin answered in the 
affirmative and stated that is the problem with the rule being so vague and broader 
than it appears. He asked the Commission not to grant the approval to publish the 
proposed new rule.  Commissioner Weinberg asked Mr. Martin if adding definitions 
would simplify the issue.  Mr. Martin answered in the affirmative. 
 
Assistant General Counsel Wilson stated that when the legislature wrote the rule that 
is what the legislature wrote.  He commented that when the statute is reviewed today 
we are trying to define what policy should be today to implement the code language 
that is written.  He stated that there is a lot of history layered on top of rule as stated 
by Mr. Martin.  Assistant General Counsel Wilson stated that the process asking for 
the approval to publish the proposed new rule for a 30-day comment is the proper 
way to proceed and to schedule a public hearing to receive comments.   
 
Commissioner Fredricks inquired about the date of September 1, 2013 and how it 
enters into the rule process. Assistant General Wilson stated that the rule would not 
apply to existing operators until September 1, 2013.  He stated that this date would 
give operators time to come into compliance or to seek legislative change to the 
current code provisions.  Presiding Officer Cuevas commented that by posting the 
proposed new rule, the industry has the opportunity to offer their comments until it 
comes before the Commission to correct the deficiencies or have the legislature 
amend the issues that are not agreed upon.  Assistant General Counsel Wilson 
answered in the affirmative. General Counsel Helm stated that a public hearing will 
be held on June 6, 2012 to receive oral and/or written comments.  Commissioner 
Fredricks asked what time will the hearing occur.  General Counsel Helm responded 
the hearing will be held at 1:30 p.m. on June 6th. 
 
Commissioner Weinberg asked if the Commission approves the posting how long will 
it be posted.  Assistant General Counsel Wilson responded normally it is a 30 day-
period; however it can be posted for a time set by the Commission. 
 
Presiding Officer Cuevas recognized Mr. Davis Tucker’s request to come forward to 
address the Commission.  Mr. Davis Tucker, President of North by Northwest 
Restaurant and Brewery stated that the amendment to this rule would affect his 
business.  He commented that the rule interpretation is another example of TABC 
over-reaching its authority and can anticipate more lawsuits with this rule. Presiding 
Officer Cuevas responded to Mr. Tucker that the Commission is not lawsuit adverse. 
We do not take lawsuits personally. We enforce the law, we do not have the authority 
to change the law. 
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Commissioner Weinberg asked Assistant General Counsel Wilson if there is a 
conflict with rule and the code.  Assistant General Counsel Wilson did not offer a 
response and Presiding Officer Cuevas stated that Assistant General Counsel had 
not had time to prep for commenting and deferred Assistant General Counsel’s 
response.   
 
Presiding Officer Cuevas called for a motion.  Commissioner Fredricks moved 
to publish in the Texas Register, for a 30-day comment period, the proposed 
new Rule §45.92, Contract Brewing.  Commissioner Weinberg seconded. 
The motion passes. 
 
After the motion was called, Presiding Officer Cuevas clarified Mr. Martin’s comments 
relating to the agency’s rulemaking process . The Presding Officer stated that TABC 
staff do not intend to mislead or keep things from us that are important in our decision 
making process. Mr. Martin apologized for the way his comments were interpreted.  
 
Assistant General Counsel Wilson briefed the Commission of the rules originating 
from the case Authentic Beverage Company, Inc. vs. Texas Alcoholic Beverage 
Commission, No.A-10-CA-710-SS, 2011 WL 6396530 (W.D. Tex., Dec. 19, 2011), 
citing certain provisions of the Alcoholic Beverage Code and the rules of the 
Commission were found to be unconstitutional violations of the First Amendment.  He 
stated that Rule §45.113 was not specifically litigated and not specifically addressed 
in the Court’s Order, the Order and Judgment enjoin the Commission from enforcing 
“any other provision of Texas law” that is inconsistent with the Court’s opinion.  He 
stated that the provision of the Order, this section is being amended to conform to the 
Court’s decision. (Attachment 3) 
 
APPROVAL TO PUBLISH PROPOSED AMENDMENT TO RULE §45.113, GIFTS, 
SERVICES AND SALES 
 
Assistant General Counsel Wilson stated that Rule §45.113(b) (3) currently allows 
manufacturers and distributors to purchase beer for consumers if it is consumed at a 
licensed retail premises in the presence of the purchaser. He stated the rule currently 
provides that such purchases may not be excessive, prearranged or preannounced.  
He commented that the rule implements Code §102.15 that prohibits a manufacturer 
or distributor from giving anything of value to a beer retailer. (Attachment 4) 
 
Presiding Officer Cuevas called for a motion.  Commissioner Weinberg moved 
to publish in the Texas Register, for a 30-day comment period, the proposed 
amendment to Rule §45.113, Gifts, Services and Sales.  Commissioner 
Fredricks seconded. The motion passes. 
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PUBLIC COMMENT 
  
Presiding Officer Cuevas opened the floor for public comments. No one came 
forward to address the Commission. 
 
EXECUTIVE SESSION 
 
Presiding Officer Cuevas announced the regular open session of the Texas 
Alcoholic Beverage Commission was recessed at 11:23 a.m., April 25, 2012 and 
an executive session was held to consult with Legal Counsel regarding pending 
and anticipated litigation against the agency and to discuss the duties, 
responsibilities, and evaluation of the Administrator, pursuant to Texas 
Government Code, §551.071, §551.074.  
 
The Texas Alcoholic Beverage Commission concluded its executive session and 
resumed in open regular session on April 25, 2012 at 1:12 p.m.  No final action, 
decision or vote was made in executive session. 
 
APPROVAL OF MATTERS CONCERNING APPOINTMENT OF INTERIM 
ADMINISTRATOR AND THE APPLICATION SELECTION PROCESS FOR THE 
ADMINISTRATOR POSITION 
 
Commissioner Weinberg moved that the position of Administrator be posted 
externally and that the Human Resources Director properly process the 
applications filed for the Administrator’s position and report the top qualified 
candidates to the Commission at the next duly called Commission meeting for 
their consideration.  Presiding Officer Cuevas stated a motion was made and 
asked for a second.  Commissioner Fredricks seconded. The motion passes. 
 
Presiding Officer Cuevas stated that pursuant to §5.13 of the Alcoholic 
Beverage Code, the Assistant Administrator shall perform the duties of the 
Administrator until an Administrator has been appointed by the Commission. 
 
NEXT MEETING  
 
Presiding Officer Cuevas announced the next meeting dates are scheduled for:  
 

Tuesday, May 22, 2012 
Thursday, June 14, 2012  
Tuesday, June 26, 2012 
Tuesday, July 24, 2012 
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ADJOURNMENT 
 
Presiding Officer Cuevas called for a motion to adjourn.  Commissioner 
Weinberg so moved and Commissioner Fredricks seconded. The motion was 
made and seconded.  The motion passes.    Presiding Officer Cuevas announced 
that the meeting was adjourned at 1:15 p.m. 



 
 

 
Attachment 1 

 
 
 
 
 
 
 

Administrator’s Report:  Administrator and 
Agency Activities, Budget Issues, Staff 

Achievements 
 
 

 
 
 
 

 

 
 
 
 

 
 
 





– IRD has released a Deliverable Based IT 
Services procurement  
– develop functionality to extend TABC’s current 

Agency Reporting & Tracking System (ARTS).  
– April 5, 2012 - Vendor responses were due. 
– April 20, 2012 - Vendor selection complete.  
– May 1, 2012 – Project Commencement. 
– September 30, 2012 – Project Completion. 
– The upgrade to ARTS will include full Case 

Management and Risk Management features.  
– This system, once successfully integrated into 

TABC’s operational processes, will serve as the 
Case Management System for Compliance, 
Enforcement, Licensing and Legal personnel. 

 



Field Operations and the Legal Division 
worked together to file historical 
summary suspensions.  

• March 22, 2012, TABC filed temporary 
orders against eight downtown Austin 
bars owned by Yassine Enterprise.  
Under the orders: 

–  the locations are prohibited from 
purchasing, selling or serving 
alcoholic beverages or  

– from removing any alcohol from 
the premises without permission 
from TABC.   

 

 

• March 27, 2012, TABC filed a 
similar temporary order against 
Stack Burger, a restaurant also 
owned by Yassine Enterprise.  



• Each biennium, the agency must send a Finding of 
Fact letter to the Comptroller of Public Accounts to 
demonstrate compliance with the agency 
requirement to impose fees and surcharges to cover 
agency appropriations as outlined in the agency’s bill 
pattern.   

• The letter details appropriations and estimated 
revenue for the biennium.   
– fiscal years 2012-13, the agency was required by Rider 12 

to increase surcharges to cover additional appropriations 
authorized by the 82nd Legislature.   

– This contingency appropriation includes $7 million and 
45.2 FTEs for the biennium.   



• We are in the process of hiring 25 agent 
trainee positions. The hiring process will be 
labor intensive for Field Operations and 
Human Resources to ensure we select the 
right candidates for the job. 

 



• This initiative includes multiple projects and being 
evaluated by IRD, designed and estimated to determine 
feasibility, timeline and costs.  

• Projects within the Mobile Workforce Program include: 
– TABC Intranet Portal – Access from Anywhere 
– Virtual Desktop Software 

• Mobile Workforce – Pilot tablet devices with electronic forms for  
compliance inspections.  

– Barcode Licenses/Permits. 
– Electronic Inspection Software. 
– Unified Communications – Presence 
– Mobile-friendly Public Website 
– Secure Network Access - VPN, Remote Desktop, Aircards, WiFi 

 



• UPDATE to Commission Presentation 
(questions clarification) 
– The media package we are using to pay for 

airtime for the PSAs created with Spring Break 
funding does include free airtime.  

• We pay $80,000 and they guarantee $160,000 worth 
of airtime.  
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Presentation of FY 2013-2017 Strategic Plan 
 

 
 
 
 
 

 
 

 
 

 
 
 
 

 



Carolyn R. Beck, Director of Communications 

Commission Meeting 
April 25, 2012 



It’s 
Fun!!! 



 1991 - Texas initiated a process of 
strategic planning for all state agencies.  

 Agencies submit plans every two years.  
 Planning horizon is five years. 
 Agencies may engage in planning on a 

continual basis and may adjust plans 
internally as changing conditions dictate.  



 Clarifies purpose and direction. 
 Creates common goals. 
 Allows priority-based resource allocation. 
 Communicate our goals, directions and 

outcomes to various audiences – internal 
and external.  



 Statewide Mission, Philosophy, Goals 
 Agency Mission, Vision, Philosophy 
 Overview of Agency 
 Internal / External Assessment  
◦ Service Population 
◦ Staffing Needs 
◦ Budget and Revenue 
◦ Population and Industry Growth 
◦ Technological Developments 
◦ Legal Issues 
◦ Key Organizational Events 
◦ Opportunities for Improvement 



 Technology Initiative Alignment 
Tie technology initiatives to  
agency strategies 
 

 Implementing the Texas  
Transformation 
Tie technology initiatives to the state 
strategic plan for Information 
Resources Management 

 David Brandon 



 Data Center Services 
 Online Licensing 
 Case Management and Risk Assessment 
 Security Management 
 Mobile Workforce 
 Data Analytics 
 Citizen Access to TABC Information 
 Document Imaging and Retrieval 
 Learning Management System 
 Application Standardization and Optimization 
 Business Software Improvements / PC Refresh 
 Communications Technology Infrastructure 
 Enterprise Resource Planning 
 POE Tax Collection and Border Stamp Enforcement 
 Label Approval Automation / Excise Tax Automation 

 
 



 TABC Goals, Objectives, Strategies, 
Performance Measures 

 Five-Year Projections for Outcome 
Measures 

 Performance Measure  
Definitions 

Roy Hale 



 Agency Planning Process 
 Staffing Analysis and Workforce Plan 
 Survey of Employee Engagement 
 Internal Policy on HUB 
 Report on Customer Service 
 

Merideth Muñoz 



 January – Division directors and field supervisors 
reviewed results from Survey of Employee 
Engagement. 

 February/March – Survey results presented to 
employees statewide; brainstorming meetings. 

 March – Division directors met to develop internal 
management goals. 

 March – Division directors and Commissioners 
met to build shared vision and develop agency 
priorities. 

 



 Invited stakeholder comment / input. 
 March – Invited industry/community to 

present status of 2010 goals and gather 
feedback to develop new goals. (~30 
participants) 



 Tri-Regional Workgroup 
 Data-Driven Decision Making 
 On-line Label Approval Database 
 Reallocation of Resources 
 Use of Social Media 
 911 Lifeline Legislation 
 Curbing Unregulated Wine Sales 
 Retooling Credit Law 
 Progress Toward On-line 

Licensing 
 



Harnessing technology. 
Revisiting and fine-tuning the agency 
mission and vision. 

 Improved communication. 
Succession planning. 
Accessibility and transparency. 
Public awareness of underage 
drinking and over-consumption 
issues. 

 



1. Explore ways to ensure employees are 
compensated fairly. 

2. Improve POE facilities. 
3. Leverage technology to improve 

employee work experience / 
environment. 

4. Improve internal communication. 



1. Identify and gather information to identify 
high-risk businesses. 

2. Improve communication with industry.  
3. Continue prevention and education 

programs.  
4. Accelerate the licensing process.  
5. Invest in technology. 
6. Explore ways to reward voluntary 

compliance. 
 
 



 Final Document Review 
 Approve Plan at May 22nd Commission 

Meeting 
 Submission Due Date: July 2, 2012 

Target Date June 1st 
 Implementation and  

Follow-Up 



 David Brandon 
 Roy Hale 
 Liz Wuehrmann 
 Loretta Doty 
 Merideth Muñoz 
 Mindy Carroll 
 Andy Peña 





Attachment 3 

Approval to Publish Proposed New Rule §45.92, 
Contract Brewing 



APRIL 25, 2012 AGENDA, ITEM 6: 

PREAMBLE FOR PROPOSED AMENDMENT OF §45.113, Gifts, Services and 
Sales 

The Texas Alcoholic Beverage Commission (commission) proposes an amendment to 
§45.113, Gifts, Services and Sales, relating to prearrangement and preannouncement of 
purchases of beer by manufacturers and distributors. 

In Authentic Beverages Company, Inc vs Texas Alcoholic Beverage Comm 'n, A-1 0-CA-
710-SS, 2011 WL 6396530 (W.D. Tex. Dec. 19, 2011), certain provisions of the 
Alcoholic Beverage Code and the rules of the Commission were found to be 
unconstitutional violations of the First Amendment. Although Rule §45 .113 was not 
specifically litigated and therefore was not specifically addressed in the Court's Order, 
the Order and Judgment enjoin the commission from enforcing "any other provision of 
Texas law" that is inconsistent with the Court's opinion. In light ofthat provision of the 
Order, this section is being amended to conform to the Court's decision. 

Rule §45.113(b)(3) currently allows manufacturers and distributors to purchase beer for 
consumers if it is consumed at a licensed retail premises in the presence of the purchaser. 
However, the rule currently provides that such purchases may not be excessive, 
prearranged or preannounced. This rule implements Code § 102.15, which generally 
prohibits a manufacturer or distributor from giving anything of value to a beer retailer. 
By preannouncing (i.e., advertising) a beer purchase prorpotion at a specific retail 
location, the upper tier member is clearly benefitting the retailer. 

However, Code §102.07(g) allows a brewer, distiller, rectifier, wholesaler, class B 
wholesaler, winery or wine bottler to prearrange and preannounce promotional activities, 
and Rule §45.117(b )(3) specifically allows all of them to purchase distilled spirits or 
wine for consumers if they are consumed at a licensed retail premises in the presence of 
the purchaser. Indeed, brewers may also prearrange and preannounce purchases of 
ale/malt liquor. Rule §45.117(b)(3) provides only that such purchases may not be 
excessive. By preannouncing a distilled spirits, wine or ale purchase promotion at a 
specific retail location, the upper tier member is clearly benefitting the retailer. Were it 
not for the specific grant of authority in Code § 1 02.07(g), providing this thing of value to 
the retailer would clearly violate the general prohibition from doing so that is found in 
Code § 102.07(a)(2). 

Regardless of whether the promotional activity itself is providing a thing of value to the 
retailer, Code § 108.04 . allows the commission to relax that restriction in certain 
circumstances and the commission did so by adopting Rule §§45.113 and 45.117 to allow 
"bar spending" (i.e., the purchase of alcoholic beverages at the retail level by a member 
of the manufacturing or wholesale level). Since the underlying promotional activity itself 
is legal, the question becomes whether advertising it is lawful. 
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As the Court noted in Authentic Beverages, starting with the proposition that advertising 
is generally allowable as a protected form of commercial speech, in order to justify 
restricting that speech the state must: articulate a substantial government interest; 
demonstrate the regulations directly advance that interest; and show the regulations are 
not more extensive than necessary to advance the interest. Although the advertisement 
itself may indeed provide something of value to the retailer and thus be in violation of 
state law, that state law, albeit supported by the 21st Amendment to the U.S. Constitution, 
must yield to the dictates of the 1st Amendment to the U.S. Constitution. Indeed, the 
Court in Authentic Beverages held that despite the fact that an advertisement by a brewer 
stating where its product is being sold undoubtedly provides something of value to the 
retailer whose location is being advertised, the brewer is allowed to engage in such 
advertising. 

In this case, the Rule §45.113(b)(3) restriction on preannouncement and prearrangement 
of beer purchases by manufacturers is difficult to constitutionally justify in light of the 
ability of brewers (who often also hold manufacturer licenses) to preannounce and 
prearrange their ale/malt liquor purchases. Furthermore, it is difficult to constitutionally 
justify why a distributor's advertising of such a promotion is "providing a thing of value" 
in violation of the Code if a brewer's or manufacturer 's advertising of a similar 
promotion is not. The commission does not have evidence that the promotional activities 
regarding distilled spirits, wine and ale/malt liquor that are currently allowed under Code 
§45.102.07(g) and Rule §45.117(b)(3) have resulted in any harm to the public health and 
safety or have led to any disturbances in the marketplace. 

For these reasons, the commission proposes to amend Rule §45.113(b)(3) to remove the 
restriction on prearranging and preannouncing beer purchase promotions by 
manufacturers and distributors. The resulting language would be essentially identical to 
the language that currently applies to liquor purchase promotions in Rule §45.117(b)(3). 
In neither case is anyone at any level required to engage in such promotions, or to 
prearrange or preannounce them. 

Steve Greinert, Director of Tax and Marketing Practices, has determined that for each 
year of the first five years that the proposed amendment will be in effect, there will be no 
impact on state or local government. 

Because the proposed amendment merely removes a prohibition but does not impose any 
new affirmative obligation, the proposed amendment will have no fiscal or regulatory 
impact on micro-businesses and small businesses or persons regulated by the 
commission. There is no anticipated negative impact on local employment. 

Steve Greinert, Director of Tax and Marketing Practices, has determined that for each 
year of the first five years that the proposed amendment will be in effect, the public will 
benefit because the section will allow advertising by manufacturers and distributors of 
promotions benefitting consumers. 
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/ 
J Comments on the proposed amendment may be submitted in writing to Martin Wilson, 

Assistant General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, 
Austin, Texas 78711-3127, or by facsimile transmission to (512) 206-3280. They may 
also be submitted electronically through the commission's public website at 
http://www.tabc.state.tx.us/laws/proposed_rules.asp. Comments will be accepted for 30 
days following publication in the Texas Register. 

The commission specifically invites comment on whether there is a substantial 
government interest supporting the current restrictions in Rule §45.113(b)(3). If there is 
such an interest, what is it? Beyond that, how does the current language of Rule 
§45.113(b )(3) directly advance that interest? Is there a less restrictive means than the 
language of §45.113(b)(3) to advance that interest? 

The staff of the commission will hold a public hearing to receive oral comments on June 
6, 2012 in the Commission Meeting Room on the first floor of the commission's 
headquarters at 5806 Mesa Drive in Austin, Texas. The public hearing will begin at 1:30 
p.m. The Commission designates this public hearing as the opportunity to make oral 
comments if you wish to assure that the commission will respond to them formally under 
Government Code §2001.033. The commission's response to comments received at the 
public hearing will be in the preamble to the adopted rule, if the commission chooses to 
adopt a rule. Staff will not respond to comments at the public hearing. Persons with 
disabilities who plan to attend this hearing and who may need auxiliary aids or services 
(such as interpreters for persons who are deaf, hearing impaired readers, large print, or 
Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice), (512) 
206-3259 (fax), or (512) 206-3270 (TDD), at least three days prior to the meeting so that 
appropriate arrangements can be made. 

Martin Wilson, Assistant General Counsel of the Texas Alcoholic Beverage Commission, 
certifies that the proposed amendment has been reviewed by legal counsel and found to 
be within the agency's authority to adopt. 

The proposed amendment is authorized by Alcoholic Beverage Code §5.31, which grants 
authority to prescribe rules necessary to carry out the provisions of the Code. 

The proposed amendment affects Alcoholic Beverage Code §§5.31, 102.15 and 108.04. 
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I §45.113. Gifts, Services and Sales. 

(a) General. 

(1) This rule is promulgated pursuant to §108.04 of the Alcoholic Beverage 

Code to relax certain restrictions and prohibitions set forth in§§ 102.14, 102.15 and 108.06 of the 

code. 

(2) This rule applies to buyers, sellers and consumers of beer. 

(b) Gifts to Consumers. Manufacturers and distributors may furnish novelty items 

and beer to consumers. 

(1) Novelty items are things designed to advertise or promote a specific 

product or brand. Such items may have a utilitarian function in addition to product promotion. 

(2) Such items may not exceed a value of $1.00 per unit wholesale cost. 

(3) Beer may be purchased for consumers provided that such beverages are 

consumed at retail licensed premises in the presence of the purchaser. Such purchases shall not 

be excessive[, prearranged or preannounced]. All members of the manufacturing and 

distribution tier participating in promotions authorized by this paragraph must hold an agent's 

beer license. 

(4) The administrator may grant specific approval for sampling tests designed 

to determine consumer taste preferences. The administrator may impose such conditions as 

he/she deems necessary. 

(5) Manufacturers and distributors may, as a social courtesy, give beer and 

other things of value to unlicensed persons who are not employed or affiliated with the holder of 

a retail license or permit. 

(c) Promotional items sold to retailers. Distributors and members of the 

manufacturing tier authorized to sell to retailers may sell promotional items to retailers. 

( 1) Promotional items are things designed to promote a specific product or 

brand and are further designed for use by the consumer, either on or off the retailer' s premises. 

(2) Promotional items sold must bear a manufacturer's logo, brand or product 

name. 

(3) Promotional items may not be sold for less than the item manufacturer' s 

regularly published wholesale price. Payment must be in cash, paid on or before delivery. 

(d) Signs provided to retailers. 

(1) Distributors and members of the manufacturing tier authorized to sell to 

retailers may furnish, give or sell interior signs to retailers. 

(2) A sign is a thing whose primary purpose is the advertisement of a brand or 

product or the price thereof. 

(3) A sign furnished by a distributor or authorized member of the 

manufacturing tier may not bear the name, logo or trademark of a specific retailer. 



(4) No manufacturer or distributor may paint, improve or remodel a retailer's 

buildings or parts of buildings, inside or out, or finance any improvements thereto. 

(e) Services provided to retailers. Distributors and members of the manufacturing 

tier may: 

(1) service and repair promotional items and signs furnished or sold under the 

provisions of this rule; 

(2) furnish meeting rooms to retailers on the manufacturer's or distributor's 

licensed premises. In no event shall anything be furnished to retailers except samples of the 

manufacturer's or distributor's product or food provided as a courtesy in accompaniment to such 

samples; and 

(3) furnish and install shanks, washers, hose and hose connections, tap rods, 

tap markers, coil cleaning service necessary for the proper delivery and dispensing of draft malt 

beverages. 

(f) Gifts to unlicensed organizations. Manufacturers and distributors may donate 

money, beer or other things of value to unlicensed civic, religious or charitable organizations. 

(1) Beer may only be given for consumption in a wet area. 

(2) Advertising of events sponsored by organizations receiving donations 

shall include promotion of the organization sponsor or cause in a manner at least equal to or 

greater than the advertising of the industry donor. 

(3) Distributors and manufacturers authorized to sell to retailers may furnish 

draft beer dispensing equipment for use at temporary events, provided that such equipment may 

not be given in exchange for an exclusive sales privilege. 

( 4) Manufacturers, distributors and their employees and agents may not serve 

or dispense malt beverages at temporary events. 

(5) "Unlicensed" means not having a permit or license authorizing the sale or 

service of alcoholic beverages. 

\ 



Attachment 4 

Approval to Publish Proposed Amendment to 
Rule §45.113, Gifts, Services and Sales 



APRIL 25, 2010 AGENDA, ITEM 5: 

PREAMBLE FOR PROPOSED NEW §45.92, Contracts for Services or Use of 
Facilities for Brewing and Manufacturing Malt Beverages 

The Texas Alcoholic Beverage Commission (commission), proposes new §45.92, relating 
to Contracts for Services or Use of Facilities for Brewing and Manufacturing Malt 
Beverages. The section interprets and implements Alcoholic Beverage Code §§12.06, 
13.04, 62.14 and 63.05. 

Texas Alcoholic Beverage Code §§12.06, 13.04, 62.14 and 63.05 authorize entities (or 
their successors) that had a permit or license to brew or manufacture beer or ale/malt 
liquor on May 1, 2005, or who had a brand that was legally sold in the state on that date, 
to contract with someone that currently holds an appropriate permit or license to: provide 
brewing or manufacturing services; and/or to use brewing or manufacturing facilities. 

Proposed new Rule §45.92 clarifies that, unless the requirements of these code sections 
are met, the holder of a permit to brew or a license to manufacture may not enter into a 
contract to provide brewing/manufacturing services or to allow the use of its facilities. 
The proposed new rule also clarifies that permittees or licensees with alternating 
proprietorship arrangements approved by the federal regulatory authority are allowing the 
use of their facilities and therefore must be authorized to do so under the relevant code 
provisions and this rule. 

Because we recognize that passage of this rule to enforce the requirements of the code 
could adversely affect the ability of some producers to continue to operate, the provisions 
of the rule would not apply to existing operators until September 1, 2013. This would 
give them time to come into compliance or to seek legislative change to the current code 
prov1s1ons. In the meantime, all new operators would need to comply with the code and 
this rule. 

Subsection (a) specifies the purpose of the section. 

Subsection (b) specifies the applicability of the section. 

Subsection (c) defines "contract" for the purposes of this section. 

Subsection (d) defines "facilities" for the purposes of this section. 

Subsections (e) and (f) state that contracts that do not meet the applicable code 
requirements are not allowed. 

Subsection (g) clarifies that an alternating proprietorship arrangement that has been 
approved by the federal regulatory authority is a contract that must satisfy the code 
requirements and the requirements of this section. 
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Subsection (h) specifies the effective date of the section, and essentially grandfathers 
existing contracts until September 1, 2013. 

Steve Greinert, Director of Tax and Marketing Practices, has determined that for each 
year of the first five years that the section will be in effect, there will be no impact on 
state or local government. 

Because the section simply clarifies the requirements already imposed by the Alcoholic 
Beverage Code, the rule itself will have no fiscal or regulatory impact on micro­
businesses and small businesses or persons regulated by the commission beyond the 
impacts required by the code. There is no additional anticipated negative impact on local 
employment. 

Steve Greinert, Director of Tax and Marketing Practices, has determined that for each 
year of the first five years that the section will be in effect, the public will benefit because 
the policy of the state, as expressed by the legislature in the language of the code, will be 
enforced. 

Comments on the proposed new rule may be submitted in writing to Martin Wilson, 
Assistant General Counsel, Texas Alcoholic Beverage Commission, at P.O. Box 13127, 
Austin, Texas 78711-3127, or by facsimile transmission to (512) 206-3280. They may 
also be submitted electronically through the commission's public website at 
http://www.tabc.state.tx.us/laws/proposed_rules.asp. Comments will be accepted for 30 
days following publication in the Texas Register. 

The commission specifically invites comment on the fiscal, regulatory and employment 
impact of enforcing Texas Alcoholic Beverage Code §§12.06, 13.04, 62.14 and 63.05 in 
relation to existing contract arrangements and in relation to potential new contract 
arrangements. 

The staff of the commission will hold a public hearing to receive oral comments on June 
6, 2012 in the Commission Meeting Room on the first floor of the commission's 
headquarters at 5806 Mesa Drive in Austin, Texas. The public hearing will begin at 1:30 
p.m. The Commission designates this public hearing as the opportunity to make oral 
comments if you wish to assure that the commission will respond to them formally under 
Government Code §2001.033. The commission's response to comments received at the 
public hearing will be in the preamble to the adopted rule, if the commission chooses to 
adopt a rule. Staff will not respond to comments at the public hearing. Persons with 
disabilities who plan to attend this hearing and who may need auxiliary aids or services 
(such as interpreters for persons who are deaf, hearing impaired readers, large print, or 
Braille) are requested to contact Gloria Darden Reed at (512) 206-3221 (voice),. (512) 
206-3259 (fax), or (512) 206-3270 (TDD), at least three days prior to the meeting so that 
appropriate arrangements can be made. 
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Martin Wilson, Assistant General Counsel ofthe Texas Alcoholic Beverage Commission, 
certifies that the proposed new rule has been reviewed by legal counsel and found to be 
within the agency's authority to adopt. 

The proposed new rule is authorized by Alcoholic Beverage Code §5.31, which grants 
authority to prescribe rules necessary to carry out the provisions of the Code. 

The proposed new rule affects Alcoholic Beverage Code §§5.31, 12.06, 13.04, 62.14 and 
63.05. 
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§45.92. Contracts for Services or Use of Facilities for Brewing and Manufacturing Malt 
Beverages 

(a) This rule section interprets and implements Alcoholic Beverage Code §§ 12.06, 

13.04, 62.14 and 63.05. 

(b) This rule section applies to holders ofbrewer's permits, nonresident brewer' s 

permits, manufacturer's licenses and nonresident manufacturer's licenses. 

(c) In this rule section, "contract" means any agreement whereby one party becomes 

bound to a second party to pay a sum of money, perform some act, or omit to perform some act, 

in return for which the second party either: 

(1) provides a brewing or manufacturing service to the first party; or 

(2) allows the first party to use its brewing or manufacturing facilities. 

(d) In this rule section, "facilities" includes any fixtures, equipment or other tangible 

property used in the production of a malt beverage at the physical location of a brewer, 

nonresident brewer, manufacturer or nonresident manufacturer. 

(e) An entity or successor to an entity that on May 1, 2005 did not hold a brewer's or 

nonresident brewer's permit, or whose brand was not legally sold in this state, may not contract 

with the holder of a brewer's or nonresident brewer's permit to provide brewing services or to 

use the permit holder's brewing facilities. 

(f) An entity or successor to an entity that on May 1, 2005 did not hold a 

manufacturer's license or a nonresident manufacturer's license, or whose brand was not legally 

sold in this state, may not contract with the holder of a manufacturer' s or nonresident 

manufacturer's license to provide manufacturing services or to use the permit holder's 

manufacturing facilities. 

(g) For purposes of this section, and of Alcoholic Beverage Code§§ 12.06, 13.04, 

62.14 and 63.05, an alternating proprietorship arrangement approved by the Alcohol and 

Tobacco Tax and Trade Bureau of the United States Department ofthe Treasury, or a successor 

federal regulatory agency, is a contract under Texas law, and the parties to such an arrangement 

for the production of malt beverages are subject to the limitations and restrictions in Alcoholic 

Beverage Code §§12.06, 13.04, 62.14 and 63 .05 and in this rule section. 

(h) Effective Date. This section is effective upon passage. For purposes of this 

section, "upon passage" means 20 days after the date it is filed in the office of the secretary of 

state pursuant to Government Code §2001.036(a). 

(1) Contracts, including but not limited to alternating proprietorship 

arrangements, entered into by the parties on or after the effective date of this section must meet 

the requirements of and be in compliance with subsections (a) - (g). 

(2) Contracts, including but not limited to alternating proprietorship 

arrangements, entered into by the parties before the effective date of this section must meet the 



requirements of and be in compliance with subsections (a)- (g) as of September 1, 2013 or they 

will be considered in violation of this section and of Alcoholic Beverage Code §§12.06, 13.04, 

62.14 and 63.05, as applicable. 
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STATE OF TEXAS     
 
 
COUNTY OF TRAVIS            
 
 
 

 
This certifies that the attached is a true copy of the proceedings of the Texas 
Alcoholic Beverage Commission meeting held on April 25, 2012. 
 
   

 
 
                                                     
    ________________________________________ 

          Sherry Cook 
         Assistant Administrator 
 
 
 
Sworn and subscribed before me this the 15th day of May 2012. 
 
 
 
 
    ________________________________________ 
                  Gloria Darden Reed 
            Notary in and for Travis County, Texas 
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