DOCKET NO. 604110
TEXAS ALCOHOLIC BEVERAGE BEFORE THE TEXAS
COMMISSION, Petitioner

V5.

THREE LEGGED MONKEY LP
D/B/A THREE LEGGED MONKEY LP,

Respondent
PERMITS MB577069, LB, PE

EL PASO COUNTY, TEXAS
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;
(SOAH DOCKET NO. 458-12-0070) §

BEVERAGE COMMISSION

ORDER

CAME ON FOR CONSIDERATION this 29th day of August, 2013, the above-styled
and numbered cause.

Afier proper notice was given, this case was heard by the State Office of Administrative
Hearings {SOAH), with Administrative Law Judge {(ALJ) Veronica S. Najera presiding. The
hearing on the merits convened on August 1, 2012 and the SOAH record closed on September 7,
2012. The Administrative Law Judge issued a Proposal for Decision containing Findings of Fact
and Conclusions of Law on November 5, 2012. The Proposal for Decision was properly served
on all parties and the parties were given an opportunity to file exceptions and repliss as part of
the record herein. Exceptions were filed by the Petitioner on November 26, 2012 and on
December 5, 2012 Respondent filed a Reply to the Exceptions. On January 11, 2013 the ALJ
filed a letter responding to the Exceptions. In this letter, the ALJ recommended that the
Exceptions should not be adopted, but does suggest amending Proposed Finding of Fact No. 47.

After review and due consideration of the Proposal for Decision, the Exceptions and
Reply thereto, and the Administrative Law Judge’s letter responding to the Exceptions, and with
the single modification to Finding of Fact No. 47 recommended by the Administrative Law
Judge and set forth herein, I adopt the Findings of Fact and Conclusions of Law of the
Admimstrative Law Judge that are contained in the Proposal for Decision, and incorporate those
Findings of Fact and Conclusions of Law into this Order, as if such were flly set out and

separately stated herein.
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Consistent with the Administrative Law Judge's recommendation, Finding of Fact

No. 47 is modified to read:

47, from these six individuals, Ms. Anchondo and Ms. Teran were
employees that were working on February 7, 2011.

All motions, requests for entry of Proposed Findings of Facts and Conclusions of Law,
and any other requests for general or specific relief submitted by any party are denied, unless

spectfically adopted herein.

THEREFORE, IT IS ORDERED that Respondent’s Permits not be suspended or
cancelled in this case.

IT IS FURTHER ORDERED that Respondent continue to comply with the conditions
agreed to by Respondent and Petitioner and that were imposed on Respondent’s permiis by:

(1) the ALJ in this proceeding by her November 2, 2011 “Order Memorializing
Agreed Additional Conditions on Permit and Denying Condition for Early Clusare Based

on Common Nuisance”; and
(2} the June 2, 2010 “Agreed Order” in TABC Dockets No. 587647 and 591586,
signed by me and referenced in Footnote | of the Proposal for Decision.

This Order will become final and enforceable on the 19th day of September, 2013,
unless a Motion for Rehearing is filed by the 18th day of September, 2013.

STGNED this the 29th day of August, 2013, at Austin, Texas.

ééw,%f/ X

Texas Alcoholic Beverage Commission

CERTIFICATE OF SERVICE

I certify that the persons listed below were served with a copy of this Order in the manner

indicaied below on this the 29th day of August, 2013.
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Martin Wilson, Assistant General Counsel
Texas Alcoholic Beverage Commission

Veronica S. Najera
ADMINISTRATIVE LAW JUDGE
State Office of Administrative Hearings
401 E. Franklin Avenue, Suite 580

El Paso, TX 79901

VIiA FACSIMILE: (512)322-206]1

Three Legged Monkey LP

d/b/a Three Legged Monkey LP

RESPONDENT

242 Trice

Ei Paso, TX 79907

Vid FIRST CLASS MAIL, CMRRR #70120470000133006879

Troy C. Brown

ATTORNEY FOR RESPONDENT

5400 Suncrest Drive, Bldg. C, Suite 5

El Paso, TX 79912

VIA FIRST CLASS MAIL, CMRRR # 70120470000133006886
AND V14 FACSIMILE: (913) 343-5230

David T. Duncan Jr.

ATTORNEY FOR PETITIONER

TABC Legal Division

VEA E-MAIL: david. duncan@tabc.state.tx.us
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SOALE DOCKET NO, 458-12-0070

TEXAS ALCOHOLIC BEVERAGE  §  BEFORE THE STATE OFFICE
COMMISSION, §
§

Petiticner

§
VS, § OF
§
THREE LEGGED MONKEY LP §
d/b/a THREE LEGGED MONKEY ¢
LP, §  ADMINISTRATIVE HEARINGS
Permit No. MB577069 LB,PE §
EL PASO COUNTY, TEXAS §
TABC NO. 604110 §
Respondent §

PROPOSAL FOR DECISION

Staff of 1the Texas Aleoholic Beverage Commission (Petitioner) secks cancellation of the
permit issusd 1o the Three Legged Monkey LP d/b/a Three Legged Monkey (Responden:t}
allcging the death of an individual on Respondent’s premises was not beyond Respondent’s
control and resulied from improper supervision. Petitioncr funbier asserts Respondent failed to
promptly report a breach of the peace; failed 1o comply with all of the terms of a 2010 Agreed
Order; and conducied business in a place or manner that warrants cancellation or suspension of
Respondent™s permits based on the general welfare, health, peace, morals, and safety of the
peaple and on the public sense of decency. Alter review of the credible and probative evidence
of rccord. the Administrative Law Judpe (ALJ} found one violation of over-occupancy was
proven by the preponderance of the evidence standard. Therefore. the ALJ does not recommend

cancellation of Respondent’s permits,

I. NOTICE, JURISDICTION AND PROCEDURAL HISTORY

There are no contested i1ssues of notice or jurisdiction 11 this proceeding. Therefore,
those maters are addressed in the Findings ol Fact and Conclusions of Law without further

discussion here.
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The procedural history of this case is extensive. The parties entered into an Agreed Order

in June 2010 {2010 Agreed Order) to settle a protest against upplicant’s repewal upplication for

the Three Legged Monkey (LML On October 25 and 27, 2011, the purties convened for o

commen puisance hearing pursuant to Stafl™s motion far the entry of a temporary order pursuant

to Texus Aleoholic Beverage Code (Code) § 81.007.2 The primary basis for the requested relief

was & breach of the peace that resulied in a death on the establishment’s parking loi cight moenths

prior to the common nuisance heaning, The partics reached agreement {2011 Agreed Order) on

six of the seven conditions Stafl sought to umpose on Respondent.  The {following condilions

were agreed to:

Lad

LN

No unaccompanied minor, under the age of 21, shall be allowed 1 or upon the
licensed premises afier $:00 p.om. No minor, accompanied or not. shalf be in or
upan the licensed premises after 11:00 pm. This condition does not apply to

Respondent’s employees.

Respondent shall contract with an independent pravider for the services of three
security guards to adequately control the parking lot, rear driveway. und other
exterior areus of the licensed premises, on Friday. Saturday, and Sunday from
10:00 pom. through 2:00 am.

Respondent's security guard{s) ond other personncl shall actively prevent
loitering in the exterior areas of the premises including. but not limited to, the
parking lot and rear driveway.

Respondent shall station personnel at or near each unlocked exit or entrance on
Friday. Saturday, and Sunday from 10:00 p.m, through 2:00 a.m., to prevent the
entry of unauthorized or uncounted persans. and to prevent persans from exiting
with alcoholic beverages.

Respondent shall prominently place signs on each entrance and exit door
informing patrans how (o contact the Texas Alecholie Beveruge Commission
{TABCY for the purpose of making complaints. The signs are to be provided by
the TARC.

Respondent shall provide to the TABC weekly reports of the occupuncy fevels of
the premises during business hours reflecting occupancy at howrly intervals. The
reports shall be on a form to be promulgated by the Administrator of the TABC or
his designated representative. They shall be swarn and verified. The vepons shall
be delivered to the 21 Paso TABC office.

" Petitioner's Bxhibit No. 2. Agreed Order executed June 2, 2610,
T Ten. Civ. Prac. & Rem Code § 125,001 and Code § 181.70(a)
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The above enumerated conditions became effective in October 2011 and are permanently
imposed on Respundent’s permit.  In regard 1o the remaining unresolved condition seeking w
mandate Respondent {0 close at mudnight. the ALJ found a lack of urgency und Insufficient
evidence showing a reasongble likelthood that a common nuisance existed on the premises that

would be abated by early closure: and such request was not granted.”

The heating on the merits was continued numerous times due 10 discovery deadline
issues. On Aupust 1, 20.2, the hearing convened before ALY Veronica 8. Najera, at the Stare
Office of Administrative Hearings (SOAH), Ll Paso regional office. Petitioner was represented
by Statf counsel David T, Duncan. Respondent was represenwed by Trov C. Brown, atiorney,
The record closed on Sceptember 7. 2012, adter reccipt of the transcript and writlen closing

Arguments.

1. BISCUSSION

A. Staffs Allcgations and Fvidence

The 3LM s situated in El Paso County and operates under ajcoholic beverage permiz
rumber MB577069, which includes a mixed heverage permit, a beverage cartage permit. and a
mixed bevernge late hours permit.  The permit was issued in May 2005, In discussing
Petitioner’s allegations, the ALJ follows the language and order in which they were listed m the

Second Amended Notice of Hearing

1. The aggravated breach of the peace’ was not beyond the control of
Respondent or Respondent’s agent. servani, or employee, and resulied
from Respondent™s impreper stpervision of persons perminted w0 be on the
licensed premises or premises under Respondent's control.”

See Order Memearializing Agreed Additenal Conditions en Permit and Benying Condition for Eariy Closure
Hased an Common Nulsance, issued November 2, 2071
* Notice af’ Hearmg was Issued on September 20, 2011 The Fust Amended Notice ol Hearing was issued on
Oclober 14, 2011, The Second Amended Notice of Hearing was issucd on March 22, 2012, The AL incorporates
the atlegations as written in the Sccond Amended MNotice of Hearing withou any changes
P An agpravated breach of the peace involves serious bodily injury, death, or & deadly weapan. 16 Tex. Admin.
Code § 342
“ Code § 2511 [Rreach: of Peace] and 1 L6 Hb)2) {Cancellation or Suspension of Permyit].
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On February 7, 2011, a fight occurred inside the Three Legged Morkey
followed by fighting in the parking lot of the Three Legged Monkey
during which Saleel Qaasiim caused the death of Alex Quincey by
shooting the said Alex Quincey’ with a shotgun,

2 Respondent failed to promptly report a breach of the peace occurring on
July 29, 20118

On or about July 20, 2011, a fight |occurred] between Krisstann and at
least one other person in the parking lot of the Three Legeed Mankey.

3. Respondent conducted business in a place or manner that warrants
cancellation ar suspension of its permit based on the general welfure,
nealth. peace, morals and safety of the people and on the public sensze of

decency:

On February 7. 2011, Respondent's conduct and violattons of the Code
and prior Orders of the Commission warrant cancellation.

4. Respondent violated the 2010 Agreed Order, by failing to “track the
namber of patrons entering and exiting the estabhishment in excess of
agreed occupancy rate of 3007 on February 7, 2011 °

5. Respondem violated the 2010 Agreed Order on September 4 and October

9. 2011, by "allowing patrors 1o enter the named establishment in excess
of the agreed occupancy rate of 300 persons.™"

6. Respondent violated the 2010 Agreed Order on TFebruary 7. 2011, by
“allowing ten minors o remain in the establishment after 8:00 p.m.”’ The
listed minors are: Isaias Barraza, Jorge Gonzalez, Adesuji Deniyan, Erin
McGarrachan, Claudia Anchondo, Rachel Teran, Jennette Luke. Tony
Baker. Aimee Ashbridge. and Edgar Copeland.

Fhe victin is identified in the police report as Alex Gabricl Jaime, See Respondent’s Exhibit Wo. 52 and
Petitioner's Exhibit No. Faf 117,
T Coda §61.7NHaX3 1) [Grouads for Cancellation ar Suspension: Ratail Dealor] and 11.61{bY 25} {Cancellation or
Suspension of Purmit].
" Condition number one in the 2016 Agreed Order states “Applicam will agree to reduce his occupaney rate from
695 to 300 persons for purposes 6l both municipal and TABC caforcement. After 2:00 pom., Applicant will have s
doorperson stationed at the frant door with a counier device to frack the sumber of patrons crtering and exiling the
establishment,”
g 2610 Agreed Order.
" 4/ Condition number six states ~Applicant wil{ prohibit minors in the cstablishment afier 8:00 pm.
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1il. EVIDENCE
A, Petitioner’s Birect Case

1. Permitiec's Testimony

Potitioner called  permittee James Michae Armstrong to lestify,  He said the
establishment is a combination restawrant-bar.?  There are five interior doors which allow
entrance o the 3L.M and which exil to an enclosed patlo. The patic’s main enirnce inlo the
establishiment is from the parking lot.'® The parking lot is shared in common with other (enants
of the business strip and the tenants do not have exclusive use of the parking fot. Mr. Armstrong
said he does not have the autharity to prevent someone [rom parking i front of his estadlishment
i the person is not going to the 31.M." The entrance of the 3LM is locked at 1:50 aun. and drink

N . 15
service siops at that tume as well.”

On Super Bowl Sunday. February 7. 2011, the LM was a1 {ull occupaney and full
“hosting stafl)"'® Mr. Armstrong refers to the bouncers and security employees as “host staft”
The host staft is the Inside sccurity component of the establishment.!” He said the following staff
worked on February 7, 2011 Ruiz Security services patrotled the parking lot two doorpersons
were at the (ront entrance; one Sabaki security person was stationed at the corridos: eight host
staff were pesitioned in zones thronghout the 3LM, and three host stafl reamed the interior
premises.® Respondent pays for the parking lot seeurity, but it is contracted through the owner-
icssor. Patrior Place "’ Preceding the fight inside, Mr. Aymstrong saw seven men “tegether very
tght™ with hands in the air and snnultancously saw a chair thrown in the air. He immediately
went to the arca and other host stz ff responded as well.® They formed a human wall 10 separate

the mdividuals. e escorted the man whe threw the ¢hair and another individual out the exit

Sl Val 3 ar 264,
TTy Vol | at £7-49.
Hore Vol 7 at 274,
*0F a1 275
o fe, Vol | at 4041,

"UTr Vol 3t 180 Volume 3 ds the vanscript from August 1, 2012
" fr. Vol 2 ar 247-49 and 17, Vol 3 at 299-300.

M Ye Vol 2 at 244
“Pr Vol | ag 98-99.
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door to the lefl side of the palio.“ The exit led them into the enclosed patio and eventually they

went oul into the parking lot.> Other individuals were removed by host stafl.

Hz pereeived that once outside. the individuals wanied to continue 0 fight ai which point
he called the police. He saw a large group on a dirt lot adjacent 1o the club and he noticed the
shooter with a shotgun “coming out of " a vehicle, & red Durango. which was parked in the front
parking lot, The victim taunied the shooter verbally and he was fatally shot.” Mr. Armstrong

. ~ @ - . - . . . - 23
¢stimates dive minutes passed between their exits from the interior of the club and the shoeting.”

There was testimony about an employee nanied Christopher Cabral, wha is 2 witness for
Petitioner, Mr. Armstrong said Mr. Cabral was lired after he refused w take & pelygraph 1est
after $15,000 was missing from the business.”” Mr. Armstrong further said he was net aware of

i e e % : 1
the incident on July 20. 201 1. until it became an issue with the current casc.”

2. Officer’s Testimony

Officer Ricardo Rodrigucz was one of multiple officers who responded (o the February 7,
2001 Incident and “contained the scenc™ by not permitting anyone 10 leave. He said that upon

. i = . 5 i e . 1 . >
idemiification. some individuals were determined 1o be less than twenty-ene years of age.”

3. Christopher Cabral’s Testimony

Mr. Cabral worked at the 3LM gn February 7, 2011, He said the host staft responded to
the fight inside by “positioning oursclves between themt.™ He said the parties stopped lighting
after they intervened and the groups followed cach other outside.™ He sard “they were lighting
in the street directly in front of the front patio and it didn™t go for maybe 135, 20 seconds and one

of the guys was hit who ended up being the shooter. He pot up and went 10 his vehicle which

orr Vol 2 m 252, 254, 257,

e Vsl | a B0 and T Vol 2 at 252,
e owol ) oat 102-103.

O a1l

Z oy Vol 3 ot 287-88.
* ypovol oar 104
Tondatlig

#Tr Vol | oat |33
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way literally parked nght next o where they were fighting and pulled out a shoian™? He
described the position of the shooter and the victim: “The victim was across the sircet yelling
profanitics to the shooter.” e described a driveway in the parking lot as a street and said the

shooier and victim were standing across from cach other on the driveway.™

He said Petitioner told him to change the occupancy logs 1o reflect a lower number®' and

te recreate the occupancy logs for the time-frame requesied by Petittoner after the murder
e s 33 - "

because some dates were missing.™  He confirmed he was fired for drinking on the job and he

was accused of thelt.™ My, Cabral did not have any knowledge of the July 20, 2011 incident.™

4. Krisiann Danielle Rivera's Testimony

Ms, Rivera testified she went on a Bmousing ride with lifteen individuais on July 20,
2011, She only knew Gilbert Jorgensen. the person who invited her. They all me: at the 3LM.
She left her vehicle at the steip parking ot where the 3LM is focaied.™ The limouvsine left the
31.M around midnight and procecded 10 other bars,™ They were drapped off at the parking lot at
2:30 am. to pick up their vehicles”  They only went back to the 31L.M area to get their
vehicles.™ The har was elosed when she rerurned to the parking lot.™ She had a drink thrown at
her inside the fimousine™ and was assaulted uvpon exiting.”  She could not identify the
indrviduals who assaulted her. but believed the wormen who had been part of the timousine party

» - 5 x ¥ ]
were 3LM emptoyees. ™ She did not know if any 3L.M employees witnessed her assauit.

5. Kerwin Campos’ Testimony

M ar 135-36,

Mok | 136

Tr. Voi 2 ardé.

fof af 56-3%, 06,

Tro Vol |oat 143 1. Vo 3 at 47,

Tt Yolb. | al 137.
B od
* Te Vel 1w 167
T id

Bofd oat 164, 168, 171,

¥ ofdoat 177

“ord at 16k,

¥ oLdatieloa

YOrd oat 163-65 167, 172,
g a 163,
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Mr. Campos was 1he limousine driver on July 20, 2011, He picked up the client, Mr.
Jorgensen, at the Camino Real Iotel, procecded to another howel. then to the 3LM to pick up
more individuals. He drove them to the Cincinnati bar district and closed down the bars.™

s 45 e -
There were twenly-lwo passengers.”  As he was driving, he saw a female passenger throw a

ulass toward Ms. Rivera™ Il said the passengers were out of control “yelling and cussing.” and
!thcy were combaltive and betligerent. They were imoxicated.” Mr. Jorgensen asked him not 1o
catt the police.™ When the partics were exiting the limousine. he saw a female punch Ms. Rivera
in the face.® e said there were people in the parking tol. including bouncers from the 3LM, but
no one helped.™ Specificatly. he asked ~Could vou help me control this situation?” and they
responded "1t wasn't their fight to get involved in.”*" He confirmed the limousine returned to the

52

parking lot at 2:30 a.m.™ Mr. Campos said 1t was his decision to drap them off in froni of the

(31.M as part of the door-to-door service.™
6. Captain Havold Nanos’ Testimony

TABC agent Captain Nanos nlerviewed Mr. Armstrong and filed a siatement on the
interview. ™ [n summation of his testimony, he testified about the parties exiting into the same

o R - whe . .
area ang he “belicved it could have been handled better.,™” Captain Nanos agreed that it was

34

reasenable 1o separate the panties and to “keep an eve on things to prevent an escaiation.”
7. Licutenant Salvador Meralez’ Testimony

TABC agent Lieutenant Moralez spoke about what a permittee should de 1o maintain

Yold at 181,193

B ord sl 180

L ar 183-83.
N w189,

" oped ar 184

" dd ar 183,

MOk at 186,

frd at 196,

14 ar 189,

Tl at 193, 19596,
Petiyoner’s Exhibi No. 12,
OTr Vol 2 at 46, 56.
el at 48,
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peace at a bar: first. Jook for signs of aggression. Then “if it doesn’t Jook dangersus. spproach
perhiaps and mavbe see what's going on and then intervene™ I a fight breaks out, permitiee
should “keep people from gerting hurt™ and call the police.™ Ile repeatcd the pariies needed to
be separated. and qualified it with “if you cai.”™ ™" Upon heing asked about sending both parties
ouside. he said 1 think the problem with that is that if vou sead them both owtside vou just
maove 1he siteation outside. | belicve that tying to separate them would be the best opion i
that’s available.™™ He stated: e paries were not separated: the parties should not have been
taken outsidc ioge[hcz';“ the Incident was not handled property: “ the staff never intervensd:®
the same ndividuals involved inside were mvolved in the shootng:™  the safl did et
approach;” and the staff did not preven the escalation ™ Lieutenant Moralez acknowiedged the
difficuity in detecting signs of ageression under the ernvironment of a bar because of the crowd

clement.® Ile said “it’s very difficult to handle those kinds of things,” referring to the fight

inside the 2LM.®
B. Respondent’s Direct case

45 Expert Testimony of Alvino Hernandez

Respondent provided the testimony ol Alvino Hemander, College Adjunct Sovernment
Instructor,” who was qualified as an expert in general law enforcement praciice and procedure

and in security assessment practice and procedure.” He testified he visited the 31.M twice”' and

deseribed in detail the club’s set-up. He concluded it was clean, well-in. well-staffed, well-

@

Tr. Vol 2a 77,

ki !:i

Tk

“ T, Vob. 241 78,

® ke B0,

52 14 a0 78 lines 22-25; at 79, Hnes -2,
Y Tr Vol Zat 79

“

“pd

il h';

e Vol 2a 76

* ht a138,

™ Respondent’s Exlubit No. 5. Resume.
™ Tr Vol | at62-72.
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managed, and compartmenialized into diflerent arcas. "The areas include a gaming-room, a dance
floor with o music platform. bars with large screen televisions, and booths and 1ables
throughout,”™ [ased on his review of the police repors. investigative files. and interviews, he
made several conclusions, First. he concluded the level of statfing was appropriate based on the
numbers on february 7, 2C1E. The 31.M had fifteen male individuoals assigned to work the floor
m a combination of security type work as well as facilitating the sarving siaff, which was a
different group of males and females.”™  They were traingd in customer service and their job s 1o
keep wisics clear. check bathrooms. assist the service stalt, cheek the doors, take stationary and
roving positions. perform roving security, look for signs of arguments, and diffusc issues.™ In
addition, the pernmittec actively worked the lToor. The occupancy was 43 5.7 [t was a ratio of

just under thirty patrons per host staff. This ratio exciudes the service stafl and the permitiee ™

Second, the act ol intervening and scparating the parties inside o protect the other

patrons was reasenable.”

Third, the host stafl acted timely based on the time line in the investigatise files. He
detailed the inital fight inside began at 1,05 a.m., and six minutes later, at 111 a.m.. the first call
to the police was made. [n beiween the light and the call, the host stall separated the parties and
escorted them: out. The first call indicated (here was a fight in the parking lot. A second call was

made to e police at 113 a.m.. reporting there was a mar with a gun.m

Fourth, he said there is no consensus in the reports regarding how the patrors exited the
3LM. Mr. Hernandee said the reports 0 evidence ofter conflicting information regarding how
the patrons invelved in the fight inside were removed. One report indicates one group went out
the door near the DI's booth and the second group out the front door. Another report indicates

all eight individuals exited the front door.™

RFar 7476

“Te. Vol 3 at 161,

T Wel 2 195,

Ty Vel | a 8%
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Filth. Mr. Hernandez concluded that it wus appropriate 1o take all individuals cut 10 the
parking lot to remove them quickly for the safety of the ether pazrons.g“ He sald there sere a lot

of people that could have been Injured if the situation had escalated inside.

Sixth, Mr. Hernandez further opined that the murder on February 7, 2011, could not have

heen prevented given the quick sequence of events:

From the time the shooter went to his vehicle. reached n the vehicle, got the
shotgun out. the sequence of events appear to have happened in a very. very short
period of time. So as far as being able to prevent i, it does not appear that the
situation could have been prevented.”

le also spoke about the lack of predictability associated with the crime of murder. }ie said:

Murders are regarded as a situation where there’s passion.  Frequently they are
instanianeous, spur of the moment, so far as their preventability goes. It's one of
those situations where luw enforcement, while it would be nice iff we could
prevent them. it would be very unrealistic given the tendency of them (o ocecur
very quickly. again. their unpredictability.*

2. Agent Mario lanni

Although Agent lannt was the agent in charge of the Investigation for the current case, he

was ot called to testify ner was his repert offered by Petitioner. Respondent elicited Agent
. . . - 3 . .

lanni’s testimony.  Agent lanni was not qualiflied as an expert.g‘ He also provided his own

x

conclusicns. First. he said the 31.M did not have sufficient staff on February 7, 201 1.% Second.
the fight inside was not broken up because “they were shoving everybody outside.™ Third,
Respendent teok no effort te separate the parties. % e opined “they should have kept one of the

17

groups inside the bar and pushed another group outside. He also stated:

g at 9l
T el 2ar 174,
Rk ar 173,

* R4 oat 133,
oo 172
¥rdoar 134,
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In my opinion they wailed oo long to take actlon to either call the police or to
siep in 1o preven the incident to escalate to a physical chair-throwing fight, and
then putting evervbody outside to where a death resulted. that is the issue with ocur
investigation,”

He testified the reporis in evidence do not indicate Respondent awticed signs of
aggression from the individuals inside the 3LM.** 11c did not agree that the witness statement
from Richard Gray indicates Respondent noticed signs of aggression and intervencd.” He said
wilness Jacob Lorensy wos not involved in the fight inside. although there arc discrepancies
between the statement he gave 10 the police and the statement he gave to Agent lanni 7' When
asked 1l there was cvidence the 31.M emplovees intervened o break up the fight in Mr,

l.orensys statement, hie said “no.™ With regard to Anthony Blodgett’s statement te the police.
i

which states “they broke it up.” Agent lanni said he had no idea who “they™ were.

V. ANALYSIS

The law requires the burden be met with regard 10 cach and every clement of the alleged
stututory or regulatory violation by the applicuble standard of praof, which is the preponderance
of the evidenee standard. This case was not tried by consent, and the AL cannot expand the

allegations beyvond what was specifically plead in the Second Amended Notice of Hearing.

A. The Fights and the Shooting

The following facts are not controverted: a fight occurred inside the 3LM on February 7.

"k o1 158-59.

¥ Tr. Vol 3 at 133

" id a 134-35.

U fd at 136-43. Respondent’s Exhibit No. 31, witness statement from facoh Larensy given to Agent Janni,

" Vol 3 an 144,
(3. Tum o the second page of y our statement, Respondeni’s tianibit 31, he savs F then saw iwo Gouncers
try 1o break up the fight and then | saw the two bouncers telling evervone to get out.”™
A, Yes,
(. There's evidence isn'L there, 3LM emplovess tried 1o breah up these groups of fighting individuals and
get them out of the building. Correct?
AL Tdisagree with the breaking part.

TFe Vol 3 et 147-48.
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2011 fizhung also cecurred in front of the main entrance in the parking lot and Alex Quincey
was shot ie dealh by Salee! Qaasim in the parking ot Petitivner’s entire argument on the
allegation that the murder was not beyond the contrel of Respordent and that it resulied from
Respondent’s improper supervision of the persens permiticd to be on the hicensed premises. or
premises under Respondeut™s control. centers on the assertion that Respoodent should act have
escorted the fighting parties outside, and that by deing so, Respondent caused the aggravated

brcach of the peace.

A review of the evidence reveals that the narrative in the police reports focused on the
criminal aspect of the murder, and nat oo how Wespondent handled the fight inside ¢r how be
removed nawons 1o the ontside.”’ This is not the criminal prosecution: the elemenis of the
apphicable rule are “bevond the Respondent’s centrol”™ and “imiproper supervision.™ The police
reports comain witness statements, some of which were discussed at hewring us part of
Respondent’s case.  Once reviewed in detail. they offer a second-hand report of what the
witnesses savw, and shed some light on Respondent’s actions. A summation of the relevant

scetions of their westirmony is as follows:

e  Witness Juan Aldana said the fight happened between two groups mside the bar and
- El - 5?;5
said the “bouncers kicked out the guys.””

Witness Ronnic Martinez saw the shooter get hit in the face nside the bar and saw him

-
zet It ouiside as well ¥

s Witness Luis Flores was part of the door staff when he saw a fight in the parking lot
berween two groups of males. He said the fight stopped and then the shooter went to his
car for the gun.”’

+  Witness Rudy Arana js employed by Subaki Security and was working security in toe

parking lot on February 7. 2011, He assisted the bouncers with the tight inside and
escorted a male {male 1) involved in the fight owiside. e satd that once outside, another
male {male 2) begar “talking shit to male 17 and then they stopped harassing cach ether.
Then a third guy {male 3) punched male | and a fight began. Then things calmed down

s

again. Tle saw male | and male 2 walk 10 the Durange vehicle. Male 2 pulled out &

" petitioner’s Txhibit No, 7, E. Paso Palice investigative report.
" Petitioner’s Exlibit Ne, 7 at 3.

Y Petitioner’s Behibit No, 7 at 8.

" Peritipner’s Caliibis No, 7 at 22,
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shotzun and waived it in the air while a fourth guy (male 4/victim) talked “shit” 10 them.
Malc 2 then shot the vietim.™

Witness Jason Doentel Chandler went (o the club with the shooler and another
individual. ‘the shooter argued with someonc inside the bar., but it was separate {rom the
fight between the two groups. Once outside, one of Respondent’'s stafY helped lam by
removing two individuals that were on him fighting ™

Witness Maurice W. Reobinson was the other Individual that went to the club with the
shooter. 1l¢ #lso mentioned the two groups inside the bar fighting.  He was hit on the
face. 1l¢ said “security got aver there and puiled us apart.™ %

Witness Anthony Michael Blodgett told the poiice that he was not involved in the fight
instde but hie saw the bouncers break up the tight. He said he was not thrawn out. Onee
outside, his fricad was punched and the 3LM staft “broke it up.™" The ALJ notes the
staterent given to Agent lunni centradicts the statement to the police. Mr. Blodgett says
he did not see anyane from the 31.M intervene. '™ He further states the 31M staff were
standing outside but ~he did not see them do anvthing to break up the fights."” The ALY
further notes the TABC sfement conlains wording regarding security lailures by
Responden: that were not i the pohice statement. The Al docs not find this witness
credible.

Witness Mark T. Billups initially told police he was the victim’s brother. e said his
brother was assaulted inside and cutside the bar. Both umes. the bouncers intervened.
He said a bouncer stopped him and told him to leave the arca before the shooting. ™

Witness Isela Higardea saw the vicim lighting inside the bar and confiemed the victim
and lier boy triend Mr. Bitlups were removed [rom the club by the bouncers. ™

Witness Felipe Escalante was working the door arca and was outside when he was told
about a fighr inside. He ran inside and grabbed two individuals and escorted them to the
front door. Other patrons involved were escorted out through the side deor. The males
he escorted out ran to the middle of the parking lot area and he called 911 at that point.'®

Witness Jacob Lorensy told the police he went ta the club with Mr. Bledgett. He told
the police they were approached inside by three males asking them if they had a problem.
An individual named Crenshaw approached and asked ~1s there a problem?” So they
were able to walk away while Crenshaw remained speaking with the three individuals.

" Petitionsr's Exhibit No. 7 at 28.
T Petitioner’s Fxhibit e, 7 at 32.

ienh

Patitioner's Exvhibit No. 7 at 3-

S Periomer s Fxhibii No. 7 at 36-37
R 2 ot i 2
** Reswondent’s Exhibit No. 32 al 1. Mr. Bledgelr's statenient to Agent lanni.
" Respondert’s Cehibit No, 37 ar 2,

144

IPetitioner’s Txhibin No. 7 ar 4544,

3 petnener’s Exhibit No. 7 at 46,
M opetnoner's Exhibi Ne. 7 at 48,
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Then a fight broke out. Le saw three bouncers break ofT the fight.'” s statement w©
Agent lanni states the fight lasted two-to-three minutes and be saw two bouncers break

up the fight ¥

*  Witness Richard Gray said he was surrounded by some guys inside the bar wanting to
fight. at which time. the elub owner approuched tim and tried to cadm him down. A fight

sceurred nside which did not last leng, He sald the participants were separated and his

group went outside. '™

»  Witness Sammie Travis said he was part of a group that was involved in the inside fght,
but he did not fight. He said the beuncers “hreke the fight up.™ His greup went outside
first because they were removed by the bouncers. The second group fojlowed. Wher the
bouml:ﬁ}rs noticed a patron had a gun they attempted (o gel everyone back inside the
elub.

«  Witness Liset !)omin%ucs stated te police the bouncers breke the fight up inside and
escorted everyong out. '

Contrary to Petitioner's assertion, the witness statements all indicate he host stallf
intervered to break up the fight inside. To conelude otherwise woud be to ignore the evidence,
The individuals fighting were physically separated From cach other and escorted ot fhere 15
also evidence Mr. Armstrong was aware of the apgression and atervened before the physical
fight. Furtherore. the evidence also indicates the host staf¥ intervened to break up the fight
omtside the main ¢ntrance.  The accounts in the witiness statements and the accounts given by
witnesses ai hearing concur regarding host stalf intervention. Mr. Artustrong’s statermnent to the
police is consistent with his testimoay st hearing.”'® It would be unreasonable based on the
above statements and the testimony at hearing to conclude 3LM staft did not intervene, or took

no cilort to separate the pactics. or break up the fights. 1t is clear by a preponderance of the

evidence they did.

The testimony also reveals the fight inside. the braw! guatside. and the shooting were not a
continuous cvent. but separate incidents.  First, the witnesses petceived the fights as difterent
events because cach fight was stepped by the host staffl and another began at arnother location

“7 Pevigiener’s Exhibit No. 7 ot 5t

"* Respondents Exhilit No. T, witness Mr. Lorensy s statement e Agent lanni.
Y Perdioner's Exhibit No. 7 at 54

' pativioner’s Exhibit No. 7at 37-58,

Y perivoner’s Exhibit No. 7 at 8.

7 Pevitioner’s Cxhibit No. 7w 24, B Puso Palice investigative roport.

=



SOAH DOCKET No. 358<12-0070) PROPOSAL FOR DLECISION PAGE 10

and with other individuals.  Second, the expert witness concluded there were three separate
events: the tight inside. the fight by the fron- door. and the shooting in the parking ‘ot e
AL agrees with the expert witness that there was a break in the sequence aof events, The
shooting incident was a new set of circumstances given the shooter had the time o ge 1o his
vehicle with two friends. retrieve a weapon, and confront the victim on the driveway. ™ The ALJ
lurther agrees with the expert witngss that it was reasonable to assume the shooter was gemg to
the vehicle o depart. thereby indicating a de-escalation of the aggression.'” specifieally, because
the vietim was sttuated across the parking lot in the driveway atea as he challenged the shooter.
There was also « group of individuals mvolved that had been denied entrance to the ¢lub for a
dress code violation and it appears they were mvolved in the brawt outside.'™ Thus. it is unclear
whoe exactty was involved in the different alrercations: the evidence is wo contradictory to make

this detenmination. It cannaot be conciuded the same individuals were invalved mside and out.

The estimeny alse establishes the individuals were escorted out of the fnierior premises
through different dours Inte the patie and cut to the parking lot. There is only ong exit out to the
parking lot and cveryone went out that ¢xit from the patio.  Petitioner alleged this was
mappropriate. but did not cffer a viable alternative.  Agent lanni said one group should have
remained mside. In fact. Liculenant Moralez said “that it one group were o remain Inside with
ather patrons that would cause an entirely different issuc.™ "™ The ALJ agrees with the expert
testineny that it was appropriate to remove all the individuals from the inside premises to protect
the other patrons in the establishment.'™ An escalation of the fighting inside posed a great risk
to those inside. Lvervone agreed that the partics needed to be separated. and under normal
situations, two fighrers could be escorted out separately, but the February 7. 2011 fight was net a

normial situation in that it involved groups. not two individuals.

Expert testimony addressed the spontaneity and unpredictability of the shooting. Mr.

Hernandez said “the farge majority of homicides oceur based on an instance of passion, under the

UYTE Vel 3o 303

e at F9G-200.

St an 200

YUpd w208 See tlso Respondent’s Dxhibit Na. 37 ar g
VT Vel Zat 110, dines 7-14.

"3 rr Vol Tt ©and Tr. Vol 3 ar 195-97,
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influence of mtoxication. and &t a moment when somebody is extromely angs.:rl:ii.””(} The
hosting staff and the Subaki Security guard mside the club do not carry guns because they are net
certified peace officers. ™ Hoth Petitioner's and Respondent’s witnesses testified about the
discration Respondent had 1o intervene based on the security risk posed.'”!  Given these facss.
precisely how was Respondent to controt the mdividual whe went to his car to retrieve his gun?
Based on the facts in evidence, it is unrcasonablic 1o propese Respendent could have controlled

. . * - - s
the shooting, predicted it, or prevented it. The events oceurred very fast.'*

Based on the relevant and probative [aets in evidence. the ALY concludes Staff faled to
prove the murder was not beyond the control of Respondent and that it resulted from
Respendent’s improper supervision of the persons permitied fo be on the licensed premiscs, or

premises under Respondent’s control.

B. The July 20, 2011 Incident

The fatlure to prompily report a breach of the peace allegation is based on an assault that
allegedly occurred on July 20, 2011, in the parking lot in front of the 3LM. The officer whe
responded 1o the call noted that Ms. Rivera was extremely intoxicated and that upon detaining
the other female passengers to investigate the assault, Ms. Rivera stated “No it wasn’t any of
these ugly bitches. ™" At hearing, when asked whether anybody from the 31.M kaew she was
heing assaulted, she said ~I don’t want 10 assume an)-'lhing.”m'1 Ms. Rivera belicved the women
involved i the assault were 31.M employeces, but she testificd she could not identity them. and

they were not working on July 20. 201 1.

11 is clear from the testimony the July 20, 2011 incident bappencd afier the cstablishment
was closed. The himousine driver said there were still people in the parking Iot, including

bouncers from the club, but the record has no wdentifving information of the persons in the

YOTr Vol 3 ot 198-99. Seealso Tr. Vol. 2 at 173,
MY an 302,

Bt ac 106,

2 Petitiener’s Exhibit Ne. 7 at 22, 34

< Petiioners Exhitsit Ne € a0 32 Tr, Vel [ 173,
U Vol at 177

et oA 178,
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parking tot & 2:30 e, The relevant factor is that the club was closed. The driver dropped them
off at that spat as part of the service. The breach of the peuace did not belong to Resaondent. He
could not possibly be responsible for acts commutted after closure in a parking lot that is not

exclusive te his putrons. The AL docs not find a violation.

C. 2000 Apreed Order Alleged Violatiens
1. Alleged Fuilure to Track Patrons

Petitoner alleged Respondent faited to “track the number of patrons entering and exiling
the establishment in exeess of agreed occupancy rate of 5007 on Fedruary 7, 2011, in violation of
an Agreed Order.™ What is the basis for the assertion that Respondent did not wrack the patrons
on February 7, 20117 Petitioner did not address this allegation ar hearing.  Mr. Ammstrong
testified 1wo staffers were at the front entrance. The evidence establishes Mr. Escalante was a
doorperson that night.'”” as well as Luis Flores.™®. They both said they were working the front
door, which reasonably means they were controlling the ecatrance of pawons inw  the
establishment, 1 s in evidence thai there were 455 patrons that night which implicates that they

3 L . n . . - P a S
werg jn fuct tracking the pa[ronS,E'J Mare specifically, Petitioner s incident report states:

Agent Harold Nanos interviewed amd ok a  sworn  staiement  {tom
Manager/Escalante. Escalante stated he was working the front door because they
anticipated a farger crowd than normal. Escalante staed this evening using a
hand counter; they were at full capacity of 435 persons [emphasis added],' ™

Staff said hey do not have any cvidence the club was over occupancy on February 7, 201 o

This allegation bas not been proven.

" Condition number ane 0 the 2018 Agreed Order stares “Applicant w il agree 10 reduce his occupancy rate from
693 1o 500 persons lor purposes of both municipal and TABC enforcement, After 9:00 p, Applican: will hine a
doorperson stationed at the front door with a counter teviee Lo track the aumber of patrons entering and exitmg the
establisiment,”

TOTe Vol 3 m 77, See also Petitioner's Exhibit Ne. 7 at 48, and Respondent’s Bxhibit tNo. 32, incident report
written by Agem Jannj.

% Petiiioner’s Exhibit No_ 7 at 22

e Vel | at ¥R

*Y Respondent’'s Exiibit Noo 32,

Yo le Vel Zalls.
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2. Occupaney Allegations

Petitoner further alleged Respondent “allowed patrons to enter the named cstblishment
tn excess ol the agreed occupancy rate of 300 persons™ on September 4 and October 9. 201 1. in
violation of an Agreed Order”™  The occupancy log tor September 4. 2011, indicates the
occupancy rate went bevond 500 beginning at 11;00 pam. By 1:00 aum., the occupancy was 794

patrons inside the establismnent.’™ Thus. the ALT finds one violation on September 4, 2011,

With regard 1o the October 9, 2011 allegation. Caplain Nanos westified thar he did not
have an occupancy log for October 9. 2011, because the last seizure of logs from the ¢lub was on
September 13, 261 1. which was obviously before the dute of Getober 9, 2001 The over-

ceupancy ullepation for Ogtober 8, 2011 was withdrawn by Statt:™ Staff indicated it would
supplement the record. but it did not. Brietly. although Mr. Cabral testified he recreuted logs, he

wias unable to find one in evidence that he recresred.™ The ALJ does not find his testimony

credible,
3. Minors on Premises Allegation

Petitioner further alleged Respondent allowed ten nenors to remain in the establishment
after 8:00 pom on February 7. 2011 The exact lunguage ol condition number six states
“Applicant will prohibit minors in the establishment after 8:00 pom.”  There is nothing in
evidence indicating how Respondent “allowed™ these persons in the establishment. The act of
“atlowing” as written presumes Rospendent did semething or permitted them to remuain knowing
they were under twentyv-one. 1id they present fuke idemtifications? Were they simply let in after
8:00 p.m.? Were they cating? ™ What acts constinue “alfow™?  These questions cannot be

MY Petitioner’s Exhibit No. 6. occupancy fog for Septenber 2, 2011

T Vel 2at 35, 38 and 33

I a1 39, Staft said "o appears that somehow we Jelt a copy of the log for October 9 gut of i exbibits we
provided in advance and so we're going to withdra, at this time, e allegation of Ocaber 97 for ihe purpose of this
hearing today and that way we cait, befors the next hearmg, we't try and get bim copics of that lag”

" Tr Vol 2at 6971

T This issve was addressed with the amphlication of the wording coniained inthe Ociober 2011 sgrevment, which
nosy stztes: “No unaccompanied mingr. wader the age o' 31, shull be allowed in or upon the licensed premiscs afier
300 pos. Ne minor, accompanicd of not, shalf be in or upon the licensed premises ufler (00 pan. This condition
does not apply e Respondent’s cmployees.”™
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answered with the evidence as is.

Furthermore. sctual documentation evidencing the age of the mdividuals alleged 1o be
minors is not in evidence. Petitioner did not indenendently verify the identification, or if it was
done. i1 was not eifered. At hearing. the testimony regarding the minor issue was convoluted,
Otficer Rodrigues testitied [rom the hist. without first-hand knowledge.  He said Claudia
Anchendo and Jorge Gonzalez did not have identification with them. vel they were determined
to be minors.  He did not know who or how they were identitied.'”  He said some were
identified by 1heir word.™ Only twe had identification.”™ The ALJ reviewed the list, and only
six persons are singled out as mnors: Jorge Gonzalez, Adesujt Denivan. Claudia Anchondo.
Rachel Teran. Jeanette Luke. and Tony Baker.™ From these six individuals. Claudia Anchondo
and Rachel Teran were emaployees that were working on February 7, 201 1. The number of
atleged minors on the list 13 four. but upon his review of the hst at hearing. Officer Rodriguez
said only two persons on the list were determined to be minors.™ The ALJ concludes the list
does not bear the satisfaectory indicia ol reliability because its authors did not testifv, statements

of third parties are hearsav. it is unknown how they were identified. and Officer Rodriguez did

nol know either. The burden of proot has not been met.
V. RECOMMENDATION

Having reviewed ali the evidence. the ALJ finds that the evidence does nol prove
Respondent condueted his business in a manner 1n violation of the general welfare, heaith, peace,
morals of the people and public sense of decency. Specifically. the burden of prool was not met
with regard to: the aggravated breach of the peace: failure to report the breach of ihe peace on
July 20, 2011 failure to track occupancy on February 7. 2011: and the alfegation minors were
permitied on the premises. The ALT hnds a single ocecupancy violation on Seplember 4. 2011

This single violation is not sutficrent to conclude Respondent conducted his business in a manner

ST T Vol Lac 120,

ket 122,

R a2l

" Petitioner's Fahibit No. 7 al 65, st of patrons present and identitied on February 7. 2040 1
O Vol 3at 263

"1 Vol L at 122
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cuntrary 2 the general weltare. health, peace, and morals of the people and public sense of

deceney. The AL does not recommend canceliation ui Respondent’s perniit,

VE FINDINGS OF FACT

L Three Tegged Monkey LP dfb/a Three 1egged Monkey (Respondent) is situated in L
Paso Count: and eperates under alcoholic beverape permit number MBS77069. which
includes a mixed beverage permit. a beverage cartage permit, and a mixed beverage late
hours permit. The permit was issued by the Texas Alcohelic Beverage Commission
(Petitonert in May 2005,

1~

Respondent received proper and timely notice of the bearing.  Notice of Heariag was
issued on Sepiember 20, 2011 The First Amended Notce of Hearing was (ssued on
October 4. 2011, The Second Amended Notice of Tlearing was issued on March 22,
20]2.

On Augost 1, 2012, the hearing convened belore ALY Veroniea S, Najera. at the State
Office of Adminisurative Hearings (SOAH). EJ Paso regional eflice.  Peiftioner was
represented by Stat? counsel avid T. Duncan.  Respondent was represented by Troy €.
Brown_ attorney.

8 )

4. The record closed oa September 7, 20120 after receipt of the transeript and written ¢losing

arguments.

5, ‘The parties eatered into an Agreed Order in June 2010 (2010 Agreed Order) to setiie a
protest against applicant’s renewal application for the Three Legged Monkey (31LM).

0. On October 25 and 27, 2001, the parties comvened for a common puisance hearing
pursuant to Stafl™s motion for the entry of a femporary order pursnant 1o Texas Aleoholic
Beverape Code § 81.007. The primary basis for the requested relief was a breach of the
peace that resuited in a death i the establishment’s parking lot cight months prior to the
common nuisance kearing. The parties reached an agreement on some conditions (2011

Agreed Order).

7. On February 7. 201 1. a hight occurred inside the 3LM between two groups of individuals.

R. The witness statements all indicate the host staft imervened o break up the fights inside
and outside.

3 The host s1afl is the inside seeurity component of the esiablishment.

10, Host stall and James Michael Armswrong {Permittee) separated the individuats fighting.
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Pl The individuals were escorted out of the interior premises through difterent doors inte the
patio and out to the parking lot by host s1aft and Permittee.

There Is oniy one exit out to the packing fot (rom the patio and everyone exiied from that
exit,

13, On February 7. 20011, the 3LA1 had maie individuals assigned to work the fleor as
securtty. Ruiz Security services patrelled the parking ot twoe doompersens were at the
front entrance: ¢ne Sabaki sceurity person was stationed at the corridor; eight host stait’
were positioned in zenes throughout the 31M. and three host stall roamed the imerior

premises,
14 The leve] of stalling was appropriate on February 7. 2071,
13, OnFebroary 7. 2011, the cecupancy was 455,

16, It was appropriale w escort fighting individuals out of the interior premises through
difterent doors into the patio and cut to the parking lot 1o protect the patrons inside.

£7. It cannot be concluded the same individuals were invelved in the inside and cutside
fights.
18.  The shooting incident was a different event {rom the fights, given the shooter had the

fime to go to his vehice with two (Hends, retrieve a weapon, and confront the victim on
the driveway of the premises.

19, The shooting was a spontancous and unpredictable incident.

20, The hosting staft and the Subaki secarity goard inside the club do not carry guns because
they are not certified peace otficers.

21, Respondent has discretion to intervens based on the security risk posed,
22, The events on February 7, 200 ), occurred very fast
23, Itis unreasonable to propose Respondent could have controlled the shooting. predicted i

or prevented 1.

24, The evidence s insuificient to conclude the murder was not beyond Respondent’s
control,

The evidenee is insufficient t conclude the murder resulted frem Respondent’s improper

12
L
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29.

supervision of the persons permitted to be on the licensed premises of the parking lot.

Krisiznn Danietle Rivera partied in & limousine with twenty-two other persons on July
20, 2011.

On July 20. 2011, all the persons met at the 3LM and left in the limousine around
midnight.

The timousine took them to ather bars.

The limousine returned to the parking lot in fvent of the 3L.M at 230 aum. s part ol the
| g b

door-to-door service.

Ms. Riverz was extremely intoxicated.

Ms. Rivera was assaulted in the parking lot.

Ms. Rivera was unable to identily who assanited her.

On July 20. 2011, the assault of Ms. Rivera happened after the 31.M was closed.
The persens in the parking lot in front ol the 3LM alter hours are not identified.
Respondent had no breach of the peace to report on July 20, 2012

On February 7. 2011, two staifers worked the front door. Felipe Escalante and Luis
Flores.

M. Escalante used 2 hand eounter to track cecupaney on February 7. 2011
There ts not any evidence the 3EM wis over occupancy on February 7. 2011,

The occupancy log far Seplember 4, 2011, indicates the occupancy rate went beyond 500
beginning at 11:00 pm. By 100 wm. September 5, 2011, the occupuncy was 791 patrons
mside the establishment.

The over-occuparcy allegation for October 9. 2011. was withdrawn by Stafl.

Documentation evidencing the age of the individuals alleged to be minors on the
: & g : g

premises of the 31.M on February 7. 2011 1s notin evidence.

Petitioner did not independently verify the identification of the alleged minors on the

police hist.

1+ is unctear how individuals were determined to be minors and placed on the fist.



SOAH DDCRET NO. 458-12-6070 PROPOSAL FOR DECISION PAGE 24

44.

46.

47.

48.

3™

tar

6.

Y,

Ofticer Ricardo Rodriguez testified {rom the list. without first-hand knowledge.
Officer Rodriguez said only two persons on the list had identification.

Only six persons, not ten. are singled out as minors on the list: Jorge Gonzalez, Adesujl
MNemivan, Claudia Anchondo. Rachel Teran, Jennette Luke, and Tony Baker,

Front these six mdividuals. Ms. Anchondo mnd Ms. Teran were employvees that were
working on February 7, 2011, and allowed o be on the premises under the 20171 Agreed
Order.

The list does not bear the sausfactory indicia of reliability.
Vi, CONCLUSIONS OF LAW

The Texas Alcoholic Beverage Commission has iurisdiction over this matter pursuant {o
Tex. Aleco, Bev, Cade (Code) §8 5.3 and 5.35.

SOAN bas jurisdiction over ail matters relatng 1o the conduct of a hearing in this
procecding. inclhuding the preparaton of a propesal for decision with findings of fact and
conclusions of jaw, pursuant to Tes, Gov't Code §8 2003.021{b} and 2001.042.

Notice of the hearing was provided as required by 1 Tex. Admin Code § 155401 and
Code § 11.63.

Based on the Findings of Fact, there 18 insufficient evidence to prove the murder on
l'ebruary 7. 201 1. was not beyond the control of Respondent and that it resulted from
Respendent’s improper supervision of the persons permitted 1o be on the licensed
premises, or premises under Respondent’s control. There 15 no viotation of Code §28.11.

Based on the Findings of IFact. Respondent had no breach of the peace to report on July
20, 2011, since the alleged assault occurred when the 3LM was closed on a non-exclusive
parking lot. There is no viglation of Code §§ 61.71(a)(3 1} and 11.61{h)(21).

Based on the Findings of Fact. Respondent did rot fail to track the number of patrons
entering and exiting the establishment in excess of the agreed occupancy rate of 300 on

FFebruary 7. 2011,

Based on the Findings of Tacto the AL finds one violation of over-oceupancy on
Sepiember 4. 201 1L In violation of the 2018 Agreed Order.

Based on the Findings of Fact. there is insufficient evidence 1o prove Respondent altowed
ten minors 1 remain in the establishment afier 8:00 p.m. on Febroary 7, 201 1.

The AL does not recommend cancellation of Respondent’s penmil.
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Signed November §, 2012,

VERONICA 8. NAJERA
ADMINISTRATIVE Law JUDGE
STATE QFFICE OF ADMINISTRATIVE HEARINGS



