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DOCKET NO. 588993
 

TEXAS ALCOHOLIC BEVERAGE § BEFORE THE TEXAS 
COMMISSION, Petitioner § 

§ 
VS. § 

§ 
MARIE'S DRIVE INN, LLC § 
D/B/A IHARlE'S DRIVE INN, § ALCOHOLIC 
Respondent § 

§ 
PERMITS NO. MB633037, LB & PE § 

§ 
ECTOR COUNTY, TEXAS § 
(SOAH DOCKET NO. 458-11-0253) § BEVERAGE COMMISSION 

ORDER 

CAME ON FOR CONSIDER<\TION this 5th day of December, 2011, the above-styled 
and numbered cause. 

After proper notice was given, this case was heard by the State Office of Administrative 
Hearings (SOAH), with Administrative Law Judge (AU) Tanya Cooper presiding. The hearing 
convened on March 10, 2011 and the SOAR record closed on May 13, 2011. The 
Administrative Law Judge made and filed a Proposal for Decision (PFD) containing Findings of 
Fact and Conclusions of Law on May 24, 2011. The PFD was properly served on all parties, 
who were given an opportunity to file exceptions and replies as part of the record herein. 
Exceptions were filed by Petitioner on June 15, 2011 and Respondent replied on July 8, 2011. 
On July 26,2011, the AU filed a response indicating she did not wish to revise the PFD. 

Petitioner takes exception to the AU's statement, in the Analysis portion of the PFD, 
that: 

Ultimately, the ALJ finds that Respondent should not be held accountable 
for serving an intoxicated person, if that person is not making any outward 
manifestation of impairment to alert Respondent or Respondent's 
employee of that person's intoxicated condition. 

I agree with Petitioner that this sentence incorrectly states the law as it applies to the 
administrative application of Code §11.6l(b)(14). To state that a permit cannot be suspended or 
cancelled under Code §11.6l(b)(14) unless the intoxicated person to whom alcohol is served 
manifests his impairment to the permittee imposes a requirement that the Legislature did not 
include. The Legislature knows how to impose a required mental state when it chooses to do so. 
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In Code §§61.71(a)(5), 61.74(a)(14), 106.03 and 106.13(a), the Legislature imposed the criminal 
negligence standard. Thus, unless a permittee or licensee acts with criminal negligence, there is 
no liability (criminal or administrative) under these provisions for the sale of alcohol to a minor 
or for allowing a minor to possess or consume alcohol. In addition, as Petitioner notes, the 
Legislature limited liability under Code §2.02(b) to situations where it was apparent to the 
provider that the person being sold, served or provided with alcohol "was obviously intoxicated 
to the extent that he presented a clear danger to himself and others". But the Legislature did not 
impose any required mental state for a violation of Code §11.61 (b)(14) regarding sales to an 
intoxicated person. 

Because this incorrect statement of the law in the analysis is apparently reflected in 
proposed Conclusion of Law No.4, that Conclusion of Law is deleted and the following 
Conclusion of Law No.4 is substituted in its stead: 

4.	 Based on Finding of Fact No. 12, neither Respondent nor Respondent's employee sold an 
alcoholic beverage to an intoxicated person in violation of Tex. Alco. Bev. Code 
§11.61(b)(l4) on February 6 or 7, 2009. 

This change is made pursuant to Texas Government Code §2001.058(e)(l). It reflects my 
understanding that the ALJ, in weighing the credibility of the witnesses and the evidence 
presented, was not persuaded by Petitioner's case. As noted in the Analysis portion of the PFD, 
"Failing to establish [Mr. Morris's] timeline is critical to TABC Staffs proof in this case in the 
ALl's opinion." Moreover, "No documentary evidence, such as a credit card receipt or bar tab 
was presented to establish the quantity of alcoholic beverage purchased by Mr. Morris at 
Marie's." Thus, Petitioner did not meet the required burden ofproof. 

Therefore. after review and due consideration of the Proposal for Decision, the 
Exceptions and Reply, and the AU's response, and with the exception of Conclusion of Law 
No.4 noted above, I adopt the Findings of Fact and Conclusions of Law of the Administrative 
Law Judge that are contained in the Proposal for Decision, and incorporate those Findings of 
Fact and Conclusions of Law into this Order, as if such were fully set out and separately stated 
herein. All motions, requests for entry of Proposed Findings of Facts and Conclusions of Law, 
and any other requests for general or specific relief submitted by any party are denied, unless 
specifically adopted herein. 

THEREFORE, IT IS ORDERED that NO ACTION be taken against Respondent's 
permits in this proceeding. 

This Order will become final and enforceable on the 29th day of December, 2011, unless 
a Motion for Rehearing is filed BEFORE that date. 
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SIGNED this the 5th day of December, 2011, at Austin, Texas. 

Sherry K -Cook, Assistant Administrator 
Texas Alcoholic Beverage Commission 

CERTIFICATE OF SERVICE 

I certify that the persons listed below were served with a copy of this Order in the manner 

indicated below on this the 5th day of December, 2011. 

, 

·VJ~ 

Martin Wilson, Assistant General Counsel 
Texas Alcoholic Beverage Commission 

Tanya Cooper 
ADMINISTR4.TIVE LAW JUDGE 
State Office of Administrative Hearings 
6777 Camp Bowie Blvd. Ste. 400 
Fort Worth, TX 76116 
VIA FACSIMILE: (512) 322-0473 

Marie's Drive Inn, LLC 
d/b/a Marie's Drive Inn 
RESPONDENT 
1618 N. TX Dr. 
Odessa, TX 79761 
VIA REGULAR MAIL 

Nickolas Todaro 
ATTORNEY FOR RESPONDENT 
24 Smith Road, Ste. 400 
Midland, TX 79702 
VIA REGULAR MAIL 
AND VIA FACSIMILE: (432) 686-7743 
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David T. Duncan Ir. 
ATTORNEY FOR PETITIONER 
TABC Legal Division 
VIA EMAIL 
DAVID.DUNCANrii).TABC.STATE.TXUS 
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TEXAS ALCOHOLIC BE""ElL\GE §
 
CO~1M1SSmN, §
 

l'ditlllm;r §
 
§
 

v. § Of 
§
 

l\-lAIUE'S lIRtYE.lJ'!t"N LLC DiBlA §
 
M.>\R1E·S IH(f\-"E t."I"N §
 

R"sfl<lnd"nt § j\Dl\UNISTRAnv£ HE/,IUNGS 

PROPOSAL }'OR DECiSION 

action 

against Marie', Drive Inn, LLC dib/A M,.,.io·$ Drive 1.1tl (Resp')J1dentiMane's) Rikgli1g toal 

Respondent, irs agent~ servant. or employee: sold. $erved~ or delivered an IjlcohoEc b,:-,-,'eragt: to an 

intoKicated p",son in violation ofTEx. ALCO £lEV. CODE ANN § I L6l{b}(H). The /v:j,,,.nistrillive 

Law Judge (!U.J) finds Petitioner fided to prove !hi;) allegation by a F1;pondetM.ce "fth" ""idence 

and reC(1m~ellds nO lll:ticm be 1aken against Responde,nfs permits 

I. Jt;mSDlCnON, NOTICE, At'iI> PROCEDlJR.,4L mSTORY 

Tnere are no contested issues ofno!ice OJ jurisdiction iu this prc.cce(iing~ 

matters are 3e" (\Il! in the Proposed findings of "'lOt and Proposed Cond",ion'i of Law sections of 

this Propusal ",'H""'''' further (iiscussion he:n:L 

On Mar~h 10,20II, II hearing convened befoJ;: AU 1""'1y3 Cooper at ·3 facihty for lh~ SWIC 

Office of Admir;istrative Hearings (SOAH'), locateW at the Ector County Adr"iill",,;,r'Jcn Building, 

Commissioners' Courtroom., 1010 E. 8'" Streel, Suite 510, Odessa, Texas 79761. Pention"r was 

represented al rhe hearing by David Du.nCiill, TAflC StaffAttorney. Resp(",deot appeared in person 

and wasrepresemed by lLS arrorncys. NiCkolas Tod:traand Hal Btocke!!. TIl,. ,~r.'Xi.l dosed Dn May 
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J1. APPLICABLE LA W 

The commiss.ion or its ad..'1lI11iSlral0r msy suspend for not :note rJ.w.n of) or capa] :l1l 

original 0: renewal permit if it. i. fowu:!. a.iter notice and heering, lbat the perrniL1ee' sOl,L served, or 

delivered fl."! ~lcoholic beverage to an intoxicmed persoll,' 

m. EVIDENCE AND ALJ'S ANALYSIS 

Respondent holds a Mixed Beverage Permit. ]l.fB·1i33031. which i"cJd", a .Beverage 

Cartage Permit, and Mixed Beverage Late Ho~s Permit. for the 1'1'''11''';5'''5 kno"'n as ;.1atie· s Drive 

11m, located at 16i8 N, Texas, Odessa, Texas 79761. The permit was issued hy TABC ()J') July 7, 

2006. and has been continuOlJ8ly renewed, Respondent's administrative ",o;ation history was 

admitted L!ll0 e'l!dence which includes, in p<Ut. the following: 

PetillOJJCt prescnled the testimony ofTABC Agent Jonathan Simcik, Sgl. Cons Pnmeaux, 

J TABC $u.ff'tim"l)' 5ubmjned t..'le )VT;ncl'l d'et:..o:slti:OJ1- of Geronl."1:o ~U'l'lgl.liliL, UI. wtucI) is admined :nrc 
evidence. The p1l.rJe,s: u1r.d)' filed \N1itten a"'l~umenu priiJT 10 rhe record :,10Sl!1g. on May J3~ 2:(' j tc 

:: Permzm,or: mean;; a person l4'nQ is the holder of a pennir pro,dded for ~ lloj.i~ \:<Jde, i;)r ;~ll a~;;:nt, :;ef\-':lnt, OT 

employee 0('[1',a1 ptrsOTI_ ax. ALCO. Hi\.'. CODE ANN. § LD4(H). 
, nX,ALC¢, BfV,COOE AN~L § i 1.61(1))(14) 
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Shari Reoce RIlmoo-J)oly, and Ra~hel Maxwell. In addiliQll, S!affprese[lt~d doclfmem.:ary evidence 

including Respondent's permit and violation hisTOry, Cody Lynn Moms' medical records and 

photograph: "''Jd an Odessa Polk" Deparunent CrllSh Report. 

Radlei "iaxweH is Cody Morris' mother. She testified that Cody had been witD her earlier 

on Februa.ry 6, 2009 According to Ms. Mar"'ell, Cody consumed r.o >JcQhQ.lic bevemges prior to 

6:00 p.m. 00 that day whcn he left fOI di"ll1er with his ,g:irlfriend, Sarall SIMon, end M~. Slaton's 

family. Ms. ;"1axw,,1I stated that she spoke 10 Cody at around 10:30fUll. februsry 6, ~nd he sounded 

tine to her a"hat time. Sb" next saw Cody III the hospital after the crash vI' Fetrmarj' 7,2009. 

Sgt. Chris Primeaux, Odessa Police Department, testified he wa,:: dj,pH[che"d U investigate" 

motor vehkle cra~ at approXimatd)' 1:55 a.m. on February 7, 2009, \I;'hen he arrived at t'le 

dispatched location, he saw a motorcyde drivcu by Mr. Morris ha.d l¢ft the roadway;md st,-uck" gas 

meter. Mr. j\,joms .....as severely i"\iured ",fter having been ejected from the mororcyck. Mr. Morris 

was not weal1ng a helmet a' the time of the CTlISh. Aiter his investigation into tbe ""ash., Sgt. 

Primeaux concluded the accident was caused by Mr, Morris' failure to control til" speed of his 

motorcyde and that l>k Moms WllS under the in!1uene<: of alcohol at the: time of the ;;;rash 

Shari Ren",= Rambo-Doly testified thaI she lenew Cody Morris and saw h.im a: Respondent's 

licensed premiBes on l-ebruary 6,2009. ACCQrding to 1v1s. Rambo·Doly, she arrived a! Marie's at 

around 6:00 p.m. and left MOund 10:30 p.m. or II :00 pJIL She said that Cody am""d at Marie's 

after she did. but sh" did not see him lhere when she left. While at the Iic"n,ed pre'mses, Ms. 

R.am.bo-Dot"j ,~id she saw Cody consume a beer and one shot. and sing karaoke. C",J)' not ilppe!l{ 

intoxicated'" 1'15. Rambo-Daly'S opinion; ncr was she intoxical.ed while she "",as at Marie's. M~. 

Rarnbo-Do(y stated there was only one bartender, R"" Lynn Lujan, on duty at Made's or, that day. 

, }\1.r. ~..f9r;'!s dJ'Cd from injuries: 5uitained in a m01QrC"jcJe crash on Feocnmry 7. 200~, f..o:-ior it} iht CrQsh,. ~'\.1r. 

Morris consurt'led alcoholi'CDe'Vef21.gcs.at Respondeni;s li(:,..+tueCi prti'l1J5,el. His medic:.al records conct'miogwa- trc-J.tfI"Ient 
after the mot...:i('Cy,de c:r.»h on Febru,axy " 2009. RfI~CT.Q high .1mo-u:nl j)f alcohol al('ng '!Him e pd::.i:h'c r~~1);t fi:l" the 
pu,sen,.ec iJfopJat-M Inni" ly$U:O't 
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Geronimo Munguia. III testified that he knew Cody Morris and saw Mr. /l;ktris at Marie's on 

February 6, 20G". Mr. Munguia said that he, Cody and another person kn"",u as "ee ·...boy Lmy" 

left Marie' $ il1 the same time. He opined lhal it was approaching Of short!y aiter ddsing time when 

the three ofthem left. Mr. Munguia staled iliat did not have a vehide lit the licensed premises, so t.~e 

bartender hlld "a!Jed him a cab. According to Mr. Munguill, Cody had cOllsuJned some eJcoholic 

beverages wbJe at Marie's, but that Cod)' did not appeal' intoxicated in his opinion. Had he thought 

Cody was intoxi<:ated, Mr. Munguia said he would oave tried to get Cody to park his motorC)'cl~and 

share the cab with l-Jm md Cowboy Larry. 

Agent Jonalhan Simclk investigated Respondent's serving alcoholic bove>1lgc 1(' Mr. Morris 

after being cOIl.taded by Rac.hel Maxwell. Dll.rirlg the cowse of that investignti(m, he i,,:<:rvie"''ld 

witnesses, induding Ms. Rambo-Dot)'. Ms. tujan, and Mr. Mlll1guia.' M5 Ra.-:nbo-DOly and Mr. 

Manguia ",ete tile "nly wimesses he located that confiJ:lned Mr. Moms' pr~sence ,;" th" licens~d 

prenll.es on FeorJllIY 6 or 7. 2009. Ms. Lujan, Re~pondent's bwende<, did nol [C{;.)g"izc Mr. 

Morris or rcc;;lll ,,,emg him at Marie's on either date. 

Accotdi!:g to Agent Simcik, Ms. Rambo-Dot}' lold him she left Marie'" at approximately 

12:30 a.m. on Fe!lluary 7, al'Id saw Mr. Morris !alee 2 shots and consume a beef while:it the hcensed 

premises. During ]l.fr. Maogui~ 's interview, lvlr. Manguia did 110t recall specific timeS when Mr. 

Morris was p<c,"'nt at Respo....dent's licensed premises, but said that he and !vtr. Mo!!;s left ,,'Ie 

licensed premise, together. Mr. Mant,'Uia told Agent. SiffiCik that he took 11 taxi home. t",m Maric's 

because oflhe "",ounr ofalcoholic beverage he boo consume.d. He said lIla;: he tried to g;el Mr. 

Morris to take lbe taxi with him, butMr. Morris declint:d Me Mangu!a', offer I" sh"re 'he ,ax'!l.Od 

left on his motorcycle. Agent Simcik testified. howe"er, that Mr. Maugula never ~tated ~lr. Mom,; 

was intoxicated 31 the time they left from ReJpondcnt's licensed P["w.i.ses. 

Agem Simcik testified Mr. Moms's medical tecords indicate that shOldy after he was 

t }\gent Si:Tlc!l'. testified {hal se"'ffsl WiIr:C5S~~ pro"~ded ..rittcn starr·m..nlS ;:urif':l~ h.i:;; inl.-estigariol1: 
h,owe~u, ~t.;t:St dOCJ,L"TIt:rtU have llPparendy b.cen lest nr..d wet'l,: l10t preliem.ed at -the hear.n~ 
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admitted to Ih" n05pital, he was grossly intoxicated. t.k Moens' bloodJ1cohol Jt..el was 0.301. 

which is roughly three limes over the Jegaillmil for operating 11 mOtor vehide. Agent Simcik opined 

that anyone should haye noted Mr. Moms' impainnent, and that ce.rtlcinly a trained bartender with 

dwindling patrons lit a licensed premises neariog dosing time would have rec"gol./ed ) person 

displaying lhal level ofimpairmenc Never.heless, Agent Simcik conceded lh!l~ !vIs. LUjan hac not 

been charged ",~th selling alcohohc bevenge to an Inlol<ica1ed person in this ca:;e. 

C. Re~pj)ndent's Evidence 

Respondent presented tbe testimony ofthe follo~mg "'~tnesses; Sarah Sl1lttm, j'Jisha Slaton, 

Samuell..~oll Greear,Mark Ha;per, Larry Domin!;"ez, lohn Minor, ""cl Ms. Luj"'l. The following 

documents were admitted inti) evidell~o for Respondent: John Minor' 5 Curriculum ViTae; AT & T 

ce.ll records for "eli phone number 432-941),,8991; a.,d a tower mapping smnmmy ior lhis cell 

phone's activiry frOID Febl'U.!ll1' 6. 2009 through I'ebmiry 1,2009, 

Sarah Slaton testified iliat she was Cody Moms' girlfriend al the time of his deaTh. On 

february 6, Z009, she and CodY1',ere ather familY'shomo fur cliMer. A""rding to Ms, Slaton, no 

alcoholic e"vcra!l" w.as cortSumed by Mr. Morris "hil" at he. family'. home. Al approx1Jna:ely 9:30 

p.m., Ms. Slatonldlto lake her daughter to her re;idence shared with Cody; and Cody "1"ntlO got a 

tattoo from Ms. Sl.uOIl' s brother. Ms. Sla10n stated that CodY had a p.rescriptlOn ofhy<,,,ocooone. out 

she did nol see him lake any ofhis medication; nor did he 5e<:m lnll'aim:lto :my degree wbile they 

were together tIl.'!t evening. Ms. Slaton did Dot speak to Cody again, but tried 10 cal! him several 

time on hi.; cell phone beginning around 11 :30 p.m. Ms. :vIaxwel! ::wnried her about 1.'1e crash 

around 2:3{) ""TIl. or. February 7, 2009. and sOc wen! to the hospital where Cody was being created. 

Alima Slston, Sarah Slaton's mother, also said that she dId !lot $on Cody take any 

medicatiolls or consume aleahollc beverage from bel'."een around 6:00 p.m. until 10:30 ,UII,. when 

Cody left 10 go wilh her SOil and gel a tattoo. Cody did not exhibit any impairment in her opinion, 

and there hild ;,etllDo d;scwsion about going to Marie's or au)' other bar that she heat,'j while i". 

Cody's pres~nce. She restified that she also begin uying 10 tall Cody On his cell phone al'reT Sarah 
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calkd her and said she could not located Cody, 

Samua! teon Greear testified that he was working at Marie'S(lJI Febr'.JiU)' 6 and j', 2009. He 

was employed by The bartender, Ms, Lujan, to help her mai.l'ltain oreer and wallt ber (iul to her car 

oiler the licensed premises dosed. Mr. Greear said he had !movm Cody Moms for ,evflnl yeil."S and 

saw Cody al Marie's !hat nigh!. ]vir. Greear observed that Cody dtaW< lwo beers, sang kEraoke, and 

left around I I :00 p.m, According to Mr. Greear, Cody wauted to go to another bar WbCT~ ,!'iere was 

karaoke and a:;k~d Mr. GTcear ifhe wmted to go with him. Mr, Gre"ar did not le,,-ve with Cody 

because he was wOlking with MJ<. Lujan, Mr. GteeM said that he had seen Cody mtoJ<'icmed 011 other 

occasions, bunhat Cody was not intoxicated when he I~ft Marie's. Mr. Gre""-l"said he WillS in Marie's 

parking lot when Cody left. He said that Cody Iw.d a new moto.reyde; and il$ Cody 'he bike 

from the p1ll'king lot, he did a donut in. the parking lor and a wbedle as he entered the nladway. Mr, 

Greear opined thaI Cody mU£l. have had all ofhis facnlties about him when he ieft Marie's 01 he 

would Dot have been able to complete these types of driving maneuverS withouJ incident 

Larry Dominguez. stated he knew Cody' Morris and saw him at i\iarie's on F"oLary 6.2009, 

Mr. Dominguez said he and Mr. MUJlgui.a left th.e bar together at dosing 1=<:, but beHoved that Cody 

had already left. He testified that he saw Cody drir.k a coupie ofbeers, bUI did no! believe Cody was 

intoxicated wher. he left, 

Ms. Lujan conf!1IDed that she was most likely the bartender at Marie', on Fd·n",.:) (, and 7, 

2009. She waIted alone on me." days, except for Mr. Greear, who she employed ;0 ,,"Si'1 her in 1M 

event she had w cut off alcohol service 10 a cu.'tomer. Ms. GreeaI ;a;d that she wa-< TABC 

seller/set"{er cerlilkd and had refused to sell alcoholic beverages to perSCf1$ in t."e that she 

deemed intoxi.,;;ated. Bhe recalled speel<ing to Agent Sirocik 3fter leammg 3bL'l1tMr~ MDrris' death, 

but she did no! remember Jl,fr. Morri3being at the licensed premises prior !<l the ;;;rElSn. Ms. Lujan 

testified she no j{'nget works Ilt Marie'$ because .it dosed a wvple ofmCJl1L'Is aftcr !.hi,; wcident She 

has cot been charged with "'Tongdoing in n:lanoa to this malter. 
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John B MinoT restifiedtllat he is a forensic consult""'t:and apert wiU1<C'ssin cell pholle signal 

analysis. He was employed by Respondent to obtain and analyze cell phone <o<orn5 "I a cell plmne 

registered to Rachel Maxwdl, bllr believed to be ill Cody Marris' posseSSion dUli"g time period 

relevanl to incident. Mr, Minor slated from his analysis of tbe phone's usage, Moms was 

not at Marie's as of J1:39 p.m. Oil february 6, 2009, but the tower;; handling cal.! tr,r't:c v.,th Mr. 

Moms' eel! phone were consistent with the phone being in w:l arc,. where severa; IJcensed 

premises were located. 

D. A ""lysis 

This case was bmught as a result of a fatal motorcycle crash involving Cody M"ms Tnls 

crash occtL-rc,d al approximately 1:55 a.m, on february 7,2009. Hospital records ,,,veil! Mr. Moms' 

blood alcohol content wben tested at the hospital was IDOl., which is over elltce limes stlll'>.I!O!y 

le"el for deeming a person i"tmclcated, 

1 ABC Slaffbears the burden ofptoot\n !his matter alleging !hat Responden! .erved, or 

delivered clcohoJic beverage to ?vI,r. Moms when he was intoxicated. It l~ wldisputed !hat Cody 

Morris was at Respondent's licensed premises, MJrie'~, on Febraa.ry 6, 2009, howeve,. c,tablisbing 

a definite timel.lne for Mr, Morris' arrivlllll.lld departU.le from the prcmi.5es is not clear if) thc AJ.J' s 

assessment Mill" evidence. Witnesses' accounts ofthe eve:ling vary. \Vimessr.s piace Mr. Morris' 

arrival at Mane's between 10:00 p.m. and 11;00 pm., and his deparll.ll~ betweeu I 1:0{) p.m, and 

closing lime. Falling to e,stabJish Ibis tim"Hne is critical 10 TAlK Staffs proof in this case in lhe 

AU's opinion. 80me "''''''lOsses were candid in stating thaI it had been sorne time since lhis incident, 

and theinecollcctiol1 was nol :IS clear as it would have been shordy aft_aro Vnfort\.m.at'~!y,TABC 

StaffWai unable to prOOuc.e any of the wilnesses' written statements thai were ta!<en.j'lst afler Ul;S 

incident. This documentation could have been more definitive in establishing how long "1r. Morris 

was at Marie's 01\ february Ii and possiblY February 7.2009. 

Witne,scs' testimony also establish~s that Mr. :Ylorris consumed alcoboli" beverages, beer 
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and possibly liquor shots, while he was at the lie=sed premisES. Howeve!, "olle oftbe ·...~lnesses 

who ObSClved Jv1T Moms consuming alcoholic beverage thought !hat :\1<. Morris was intoxicated 'it 

t.he time they observed him. Mr. Morris repo:1edly visited ....,jth several ~pje while at the licensed 

j1remises, sangkaraoke, and showed offon his new !IlOlor¢ycle III the lic<mSed prelrjses' pvlcing lot. 

The bartender, Ihe only Marie's employee that was on duty at thi..~ time, did I'ot recall serving lI4r. 

Moms any ~ koholic be'-'efages that eveniog. No documental)' evidence. such as 11 e'€<litcard receipt 

or bw tab wa" pfesetlU!d to establisht.'1e quantity of alcoholic beverage purchased by Mr. Morris at 

Marie's. 

Ultimately. the AD find.s that Respondent should not be held 3Ccounlabi~ IQr s..-rving an 

intoxicated penon, if !hal person is not malcing any outward mani [estation c1( impairn::ent 10 alert 

Respondent ot Respondent's employee ofthatperson's intoxicllkd condition. To do s·o ",..""Jd create 

slrictliability upon any licensed premises [(;II the conduct of a patton a1'ter leaviog said premi.ses 

where Respondent has nQ IOonttoJ over that patron'5 further actions; a<::tJon.s which wuld include 

further conswnpti()Tl of alcoholic beverages from UIlknownsouroes. Respondent's lieell5ing record 

does not Iefleet an~ pattern ofover-seP'ing alcoholic beverages or any other type" f improper selling 

conduct in the ~"m"nt of its business affairs, Consequently, the ALl recommends iliat no 

action be takenagaillst Respondent's permits. 

IV. FINDmGSOFFACT 

1.	 Marie's Drive 1M, LLC d/b/a Marie's Drive Inn (Respondent/Mari~'$) tolds Mixed
 
Beverage Permit, MB·633037, which indudes a Beverage Cartage Per:r.ttlt, Md Mixed
 
Beverage tate HaUl'S Pennit. issued by !he Texas Alcoholic Beverage Commission
 
(TAf:lCiPeti:ioner). Marie's is located at 1618 N. Texas, Odessa, Tex.as 79761.
 

2.	 Respondent's pennits were issued by TAlK on July 7, 2006. and have b""n wnri.nuDusiy 
renewed; Respondent's licensing history does not re!leer any pattern ior engaging in over
serving irs patrons. 

3.	 On Sep:ember 27, 2010, Petitioner issued its notke of hearing 10 ReSpOndent. 

4.	 The notice contained a st~ternenl of the time. place, md rultU.-e of the hearing; a 3L~tetnenr 

of the legal authority alld jurisdiction under "'hidl the hearing was to be heJd; a ,orerence 



5 

May;4 2-0~' (J~:1S;tm
OS/2~/2011 IJ 27 F~tI ., AUSTIN T.;£]~: 

SOAH OOClCE;T ;'(0. 458·11·0253 I'RO?OSAoL FOR DEc/SIO:"	 PAGJ! 9 

to the p.lr1icular sect10nB of the statutes and ruJes involved.; and a short, plain S1alement of 
the matters asserted, 

On March 10, :lOJ 1, a hearing convened befon, Administrative Law Judge (M3) Tanya 
Cooper at a facility for the State Office of Administrative Hearings (SO:~.H). located at 
Odessa., Texas. Petitioner was represented by David Duncan, TABC Staff Attorney. 
Respondellt appeared and ";asrepresented by anomeys. Nickolas Todaro IDld Hal Brockett. 
The record closed on May 13. 2011, after lhe parties submitted additional evidenGC and 
v.Titten atgument. 

6.	 On l'ebrJary 6, 2009, Cody Morris was a patron at Marie's for an tmdeurmined anlount of 
time; e.mmates range for his arrival time at MaTie's between 10:00 p.m. and 11 ;COp.m., and 
his depart'Jre tillle ranges from 1LOO p.m. and closing time on Februar)' " 2009. 

7.	 Although lV'J. Morris consumed some alcoholic beverage at Mari,,' s, beer and }c'C%ibly some 
liquDf shots, it is unclear how many drinks he roay hll-ve consumed. 

8.	 'While ai Marie's, Mr. Morris visited with friends snd olhet palrol15, sang karaoke, and 
showed off hls new motorcycle. 

9.	 Persons in contact w:ilh Mr, Morris wmle he was at Marie's did!li}t believe J""L Moms was 
intoxlCsted while at 1..1>" licensed premises. 

10.	 Respondcnt's only empJoyee at Mari,,'s 011 !hat evening, a bartendcrl'.amed RMLYDn Lujan, 
did not recall seeingMr. Moms al the licensed premises \>T selling, serving, or deiivenng any 
alcoholic bevenge to Mr. Moms at the licensed premises. 

11.	 On FebrullIY 7, 2009, at approximately I :55 am., ]\fir. Morris was fatally inju.red ill a 
motorcycle crash; hospital records show his blood a1eohol cOllcenl.rari(lO was 0.307 at the 
time ofhi. u-ealment, which is above the lega.llimit for intoxication in the St"le of Texas. 

12.	 The re>:ord in IhlS case does not establish that Respondent or R~spondenl's employee sold, 
served Or delivered an alcoholic beverage to MI. Morris while l\I!r. Mams ....~, ir'IQ)!lcaled. 

V. CONCLUSIONS OF I.AW 

1.	 TABC has jurisdiction over this procecdiog pursuant to If:)! ALCO. BEN. CODE ANN §§ 5 43 
and : Lal 5 

2.	 SOAH has jurisdiction over all mattersreJaling to conducting a hearing in tilis p:aceeding, 
including the preparation ofn proposal for decision "ith findings ot' fact ana cO:'>duskms of 
Jaw, purS=1 to TEx, GOV'TCODE ANN. ch. 2003. 
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],	 Notice <'fthe: hearing was provided as required by the A.:lmini~traliveProceo:;(", :\c1, Tex, 
VoV'T COD!: Ai',,,, §§ 200L05J and 200HJ.52, 

4.	 Ei!SOO 'lll findings of Fact Nos, 6- 10, Respondent or Responde:;t'5 employe:: did not sell 
alcoholic beverage to 3ll intoxicated person. in vIolation of the Texas Alcoholic Beverage 
Cork TEX, ALeo. BE", CODE ANN, § i L6i(b)(14), 

5.	 No actiQn shollid be tak.en against Respondent's permits. 

SIC.'i"ED May 24, 21l11. 


