
TABC DOCKET NO. 585191
 

TEXAS ALCOHOLIC BEVERAGE § BEFORE THE TEXAS 
COMMISSION § 

§ 
VS. § 

§ 
WHISKEY DICKS INC. § 
D/B/A WHISKEY DICKS § ALCOHOLIC 
PERMIT/LICENSE NO(s). MB668476, LB & § 
PE § 

§ 
EL PASO COUNTY, TEXAS § 
(SOAH DOCKET NO. 458-10..1488) § BEVERAGE COMMISSION 

ORDER ADOPTING PROPOSAL FOR DECISION 

CAME ON FOR CONSIDERATION this 18th day of October 2010, the above-styled and 
numbered cause. 

The hearing in the above matter was conducted by the State Office of Administrative 
Hearings, Administrative Law Judge Veronica Najera, presiding. The hearing convened on April 26, 
2010 and the record was closed on May 21, 2010. The Administrative Law Judge made and filed a 
Proposal for Decision (PFD) containing Findings of Fact and Conclusions of Law on July 15, 
2010. The time for filing and ruling on any Exceptions and Replies to the PFD has passed. 

The matter is before the Administrator, Texas Alcoholic Beverage Commission for review, 
consideration and entry of the final agency decision. 

IT IS ORDERED that the Findings of Fact and Conclusions of Law made and entered into 
the Proposal for Decision by the Administrative Law Judge are adopted by the Administrator as the 
Findings of Fact and Conclusions of Law of the Texas Alcoholic Beverage Commission. 

IT IS THEREFORE ORDERED that NO ACTION be taken by the Texas Alcoholic 
Beverage Commission against the Respondent's Permits. 

This is a Final Order of the Commission. The terms of this Order will be enforced without 
further notice to the Respondent. 

By copy of this Order, service shall be made upon all the parties by in the manner indicated 
below. 
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SIGNED this the 18th day of October, 2010. at Austin, 
Texas. 

Alan Steen. Administrator 
Texas Alcoholic Beverage Commission 

CERTIFICATE OF SERVICE 

1certify that each party or person with an interest in the above matter has been notified of the 

agency order in the manner indicated below on October 18th 
, 2010. 

Sandia Patton, Attorney 
Texas Alcoholic Beverage Commission 
Legal Division 

Hon. Veronica S. Najera 
ADMINISTRATIVE LA W JUDGE 
State Office of Administrative Hearings 
401 East Franklin Ave., Suite 580 
El Paso, Texas 79901 
VIA FACSIMILE: (915) 834-5657 

Jim Darnell 
ATTORNEY FOR RESPONDENT 
310 N. Mesa Street, Ste. 212 
El Paso, TX 79901 
VIA FACSIMILE: (915) 532-4549 

Whiskey Dicks Inc. 
d/b/a Whiskey Dicks 
RESPONDENT 
420 S Kenazo Avenue 
El Paso. TX 79928 
VIA U.S. REGULAR MAIL 
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Martin Wilson 
TARC ATTORNEY 
TABC Legal Section 
VIA ELECTRONIC MAIL 

Sandy Higdon 
Licensing Division 
VIA PERSONAL DELIVERY 

Lt. Salvador Moralez 
El Paso Enforcement District Office 
VIA ELECTRONIC MAIL 

SKP/aa 
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SOAH DOCKET NO. 458-10-1488
 

It:XAS ALCOHOLIC B£VER-\GE § BEFORE THE STATE OFFICE 
( O"I'VnSSI()~. § 

P("(itioncr § 
§ 

v, § OF 
§ 

WH1SKJ:. Y DICKS, liXC. § 
d/b/a WIUSKEY DICKS, § AD~U~ISTR-\TIVE HEARINGS 

Respondent § 
§ 

F.L PASO COll.'J') Y, TEXAS § 
II ABC C:\SE ,",0. 585191) § 

PROPOSAL «'OR DECISIO~ 

I he Stair 01 the lexas Alcohollc Be\'erage Commission ~Petitioner) alleges that \\'hiskey 

Did..s, Inc, d:b/a \\'hiskey Dicks (Respondent) allowed a breach of the pc:ace to occur on the 

IiL',:ns~d prc-rn1it'" which was not beyond i~s controL After a review ,-,r the evidence of recQrd, 

til": AJnlinistrarive Law Judge (AU) finds Staffs evidence insufficient to establish all of the 

ekm~nb c,t a breach of rht' peace pursuant to TEX, ALCO BEv. CODE A~. (Code) § 28.1 I. 

JJH;:rcf<~lre, thf' ,.\L.r tinds that R("spond.:nt did not.'vlolate a Code pro\ ision or a Commission rule 

r~ll ~u;].n! I .. ' (',,-it.:: .s 11.6110)(7'1 and does not recommend a penalty. 

1. ,'iOTTCE, Jt·RISOICTI01\. PROCEDlTRAL HISTORY 

"I n-:rc ~11r: :l~' ,onle:,h~\i issues of 110tice and jurisdiction. The hearing -:onvened OIl April 

,L(" 2U!O Th~~ hearing \\3~ held before ALJ Veronica S Najera. at the Stille Of11ce of 

cdr.: inistrath C' Ile,,: ings. Fl Paso Regional Office Staff was represented by :vfartin Wilson, 

\U!LlltGrne\. !{t'spondept was represented t>y Jim Durnell. attorney, The record closed on Mu)" 
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11. DJSCCSSro~ Al\'D A.!"ALYSIS 

\Vhi:;ke.\ Dicks pperates under one permit \'.-ithin the City and Cowlly ,1/ EI Paso, Texas. 

nwl .\ B<.. l,:;u::d Respondent a mixed beverage pennit. vV'hich includes a be\-erage cartage 

p"rmil and ,1 mixed be\Clage late hours permit, in August 2007. j The administrative history 

n;\ c<Jb (lnt' pni': warnin,l.! rer a cash Jaw \ il)latlon. ~ 

A. Hreach Qr the peRce aUegation 

St_uf aJlege:;; that a male patron wa~ assaulted by empJoyt'es of rhe bar on January 11\ . 

. ' UOli nn flit' hccnsed rrcm tscs. The TABe became involved after the alle~ed \ ictim, David 

111'!'1::na. lc~lephoned the rA-Be local office and spoke \virh r ABC agent David Ianni. lbe 

alleged \jClIm i" ,m (,1fti.c.:r wirh the £1 Paso Polace Department. Agent Ianni testified that he 

1()(lk \.he L'~J1 frpm 1\·[r. Jimenez and began the enforcement proceedingc;. His actlOn.S were based 

on the facts C01IlI1iUaicall'd 10 hIm by Mr. Jimenez and th~ police repurt.' The v.Tirten statements 

from tht.: e!TI~'loyt>t'S whi ... h " ..ere submitled to the TABe in response 1o thl:> action arc in 

!'oIl. Jin~Cl1t~7 k'stilied ~hat he, hi~ spouse, and S('lJne friends had dinner .:tne drinks at other 

e,:!:~bjbrtIllent" twillrc arriving at Whiskey Dicks around 9:00 p.m. The alleged incident occurred 

around L~ HJ a.ill. ~1r. Jimenez said that he overheard two other patwns being told that they 

wert." no longer gL1rng to be ~cr\ed and that he did not agree with how they were being treated by 

th~~ t:-a-',; t:mT'h,~'('c and 3 "cn!Ned guy" security person named Jefferson Ht' said that the 

emrlo.u:e toid him "II ~.(,t1 htm: a problem 'with Jeffe,rson - then leave." Mr. Jimenez rc:sponde-d 

"i\o i lla\l..' .' p,,',Hcm '.'.illt J~fferson'5 artitlld-:" He said he v.alked ,'!\\aj from tht' scene but 

'\,j- :~sht'd In It'd'. t' rh~ rrcmis.;:s any'-',)\'. :'vfr. Jimenez '.ilal~d that he wanted 10 close his tab and 

P'::ll,(;:ler~ I:: .. hi!"i: =-,,). I, CU~I,)dldn of records uftid4~lt fer permit ~(B-668476_
 

t,) J; p . .:. "cimini'lr,,'!"'" violations docwne:l:
 
'f I,: 1'''1:<.:-: le"~'I: .~ 'IY ~n eVi.!:n·;e.
 

, j{':.-J:.;r,,:.c;:l ~ f\hl:'J:~ :"')':. 1-: 
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rt'!TH've hIs ,:rc>,'lil card hefore exiting the bar. As he was escorted out, he alleges that a security 

s.t.1tl·'head-k'ckcd' him. 

'{vcnc \'ctJJiere. the aUeged victims' spouse, testified that she IS unaware 0f ..",hat started 

IIll' iilC'idcilt. She stated that a white male had her husband by the neck. Cpon being asked 

rt"'lardmg the 10 complaints filed with the pulice department against her husband, she stated she 

Jid llot hil\ e .my kno\vledge of tho: accusations. Two friends of Mr. Jimenez, Rolx'rt Barrueta 

and \1ark l\flikr, tc:-tified they saw the group ..valking out the bar The har employees and Mr. 

JImenez ' .. erc ~ cliing bach. and fOM. They saw ~. Jimenez being restrained. They saw Mr. 

kncnc:z struf/gle ~') free hims~lf. 'r hey said [.hat Mr. ,Hmene7 was grabhed b~' t.he neck and was 

I'u~hed back \\'H11 <3 h{i],J \fr. Barrueta stat~d \-1r, Jimenez was not hurt. 

Th.: employees ,if thl: bar recoun( a quite different versIOn of the facts. All four 

tmployt>~s inve,hoed in (he incident testified. Carlos Rivera was the employee who was "cutting 

!mother pa~ron oft" when .\1r. Jimene:7; b<"came involved. Mr. Jimenez inquired about a patron 

rWIIcd Dwight Jefferson. Mr. Jefferson is a retired sheriff who acts as a cousultanl on security 

i$SU~s. Mr. Rl,-era ::,aid that Mr. Jimenez was belligerent and made repeated racial slurs against 

\1'·, J..:ffl.'rs')Il. Sr'ecifkally, he said 'That nigger better watch it before r kick: his ass." Mr. 

F..i\ CIJ said Ih;:{ he used thc "N" word repeatedly. At that point. i\fr. Rivera detennined ~!r, 

J ::1~t'nez \\HS \t'ry intoxi~,l(cd and he asked him to leave. }.·Ir Jimene?- was Hr:- aggrc-ssive and 

rClu:;-:d to ledn:. 

TIK:rc3fter,!\1r. Jimene7 was escorteJ to the door by employees HeC!(\f S:ullana, lliysses 

( •linn (\wj Carl"" Ri\cra. [vir Jimenez was physical and fon:cful throughout the incident. lk 

(iolllinllCd ili:.> \crb41t attad:5 and threatened them by :>tating rhat he was going bring his friends to 

shc>,,! thcln A: \\ i!n.;::sses .stated that Mr. Jimenez was posruring. ~crcaming. waving his arms, 

aJ,J challenL!iL~ them ccntinuously. 'r he) all testified that he counted cht"lTl several limes and 

5Tilkd. ·'It l<)uk snen of you ml)lht~r t.. • .. • ...... to get me out of There!' FUl1her, all employee 

v, i:w:$SCS :ilated that 1\11. Jimenez was restrained against the waH by Fitorn('no Fackrell. the 

t':neral man'lger ~1r, fackrell testified that "Mr: Jimenez kept l1ghting so 1 restrained his left 
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arm and used 1TJ} right ann ro restrain him around his chest. I proceeded to ask him to calm 

dc)wn ,md rdax but h<: kept fighting.·· Carlos ~strained his right arm so he could not hit me or 

anyone .::Is.. 1!~. would nClt calm do\\'T1 so I told Carlos iliac we \"'ere goms to push him awny 

6(1/'1 lb SL' he c,'luid nc'! fUll a.'1d hit US," He further stated he did not hold him tl)f more than one 

m:nu!.t:· am! Ihdt Mr. Jimenez kept yelling during and after the reslraiclt The pl,lkc were called 

rl'	 11:(' har. 

B. :\naJr~i.s for brea('h of the pesce allegation 

P,:titioner :- burden (if proof regarding the breach of the peact:! requires (he tc)llowing clements: 

•	 Ihat liw breach il.::cunc:d on the licensed premises, ur 
•	 On rreml!'i~S uMk r [ht' control of the permittee. <IDQ 
•	 Tile bre:lCh \\U~ not beyond the l~Qn!rol of the permittee. ,)J19 
•	 Re;1111t',J rrom his improper supefYi:,ion of persons pcrmit1ed to bc< un th~ licensed 

p!elnj:,e~< pr 

•	 On prtm\lscs wIder his control,: 
: Tl::" 1 rT 

Various is~u.;~ \\ith the facts leaJ the AU to conclude that the burden of proof \laS not met \"ith 

TCf.!:\·J to all of L'lC clements of Code § 28.11. a~ follows: 

1, P",rilioner's principal v.-itness was not credjbl~. He blamed everyone else and did 

11(': ,letterl ,ln~ r:=sJ:llllsibility for the occurrences. In contrast, the testimony from Respondent's 

\\ ilIW~\"" \'-'C\:-- ~pccjtic. dt'tail~d, and consistent r~garding the events, :v1r. Jimcncl.:s demeanor, 

anJ \'erl<ai ds.:)<lUlb They detailed the dt>ve!opmcnt of the facts which led to the contact with Mr. 

Jimenez and di,! ill.)! ne~ate rh~ hold. but stated Il was necessarv to contw! \·fr. Jimellcz. 
~. . 

! kr~ ~rC Ih) '!"'Il.::.unents or tl"srimony of record regardIng the pll!i\,,;- investigation 

t·: 'I t: uJleged ds·,.w!r, IlCi llv.:dical informatiun, and no e\'idence Mr. Jim<.'na was injur:d u:, 

---_...__.. ,- _._-' 
i} ...... :., \ BE\' (·"iI A'~'I I 1.. 'J,!c) ~:;8 "-I IBreachoftAe Peace:. 
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.llleged \1r JII1JCJICZ tcstiricd that he l!Jmost "passed out." There I:> no evidence h") support such 

,d \;;i~ 3.\ i(')n. 

3 The TABC agt.'nt testified no one was inter-,.:kwed aside trcml the initial telephone 

<,;all from :'vII Jimenez. Mr. Jimenez's version of the events was taken .11 tace value. 

Furthennore. !ht" \ Ideo recording of the: e\.ents which was testified about during tne hearing was 

gi \ en ,0 the {hJllcr:: dcpaltm~nt. who in tum, according to agent lanni, told the rASe that "the 

'. jlk,) was n01 helpful." Arent Ianni was also told there Vo'ere \·i('v.int~ problems v.-ith the 

4. ['j ('(Jnm~st. Respondent's testimony reveals that affirmative step:; to di ffu5(" Mr 

..'I,nCne[':- \ <:: 1>.1 J ,11H1 ph:, :ileal actions were wkelL 

• Dw: to \-1r. Jirnenez' s \;erbaJ and rucial attack s, he was asked to leave; 

• :­...1r, Jimenez was escorted·out by three employees; 

• ;\ilr Jimenez was verbally and physically aggressive toward the bar's 
employ..:cs; 

• lite bar manager responded to the commotion and became involved; 

• \fr. Jimenez \va~ bridly restrained against the wall; 

• rhe l'ClJ ~ta(f calkd iho:: police; and 

• A br~dch \~f the peace report was tiled. 

The A LJ rinds the ~a.r ernployees were credible and their version of events consistent. Bused on 

tht e'.. i.:.h:.~w.:e of record, the ALI does nor find any evidence to indictlte improper t;upervision of 

tho per~(.lI1$ in>. dvcd or any evidence III she'\\' the inddent was not beyond the permittee':> 

c{'J:'nll. In Lid it look a Inl of mart power to control 1\1r, Jimem~z with(\ut fur-her escalation, 

1hl: ,\1 jj<)e~ II'''' $IISfain rhi'; ..i1k-gat/oll 

: :1:: rt'';:0rdm~ .~ n{ll ,', ~'J.!CI:tC The record 't'f1lluncd opened for SlIDrnlssion of the recllrdillg. '->u: il appears :0 
),,, \ ':" I.'e~n ""I n,'Lh p,lt1icI; ~U'I'" lfTed conllj(t!l'lg atHda'iiu :1j to the whereabC'>lts of the ,. ,,1<:0. Tr.e~e weT'; 
a<:J."I',:-,j mt' 'Z'.. 'J,""l" ·.1 ~·1i1.v: I, ;(I1I),,,~ P ... lilIQr.ef·~ E ...hibil No.3 and Respondc:ll'S Exhi'~H~'; : 
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Ill. ~DINGS OF FACT 

1 A heannl! convened on April 26, 2010, in the matter of the '[ exas Alcoholic Beverage 
Conlmis~r.)n (petitioner) versus Whiskey Dicks, Inc. 'd/b'a Whiskey Dicks (Respondent). 

'i rhe heann~ was held before AdminisrIcuive La",,' Judge (AU) Veronica S Najera at the 
State nftice of Administrative Hearings,.E] Paso Regional Offi,:e, State Office Building, 
40 I Ea'l Franklin .-\venue. Suite 580. EJ Paso, Texas. 

3. Staff was represented by Martin Wilson, staff attorney, 
lim Darnell. attorney. 

Respondent v,'as represented by 

4. The [("'cNd dosed on May 21, 2u I0 

5. The fcxa:s Alcoholic Beverage Conumssion (TABC) issued Respondent a mixed 
bncra~e permit. which includes a heverage cartage pernlit and El mixed beverage late 
hour<; penl,lt, in .~.ugust ~007. 

6 Respondcm's adminisuative history reveals one prior warning for a cllsh Jaw violation. 

7 The bar is situated \"'Ithin the City and County of El Paso, Texas_ 

8. A hreach of {he p~ace incident occurred on the lic~nsed premises OIl January 18, 2009, 
bt:lwt't.>n pauon David Jimenez and bar employees. 

9. Mr. JiIrlcnez. his spouse, and som~ friends had dmner and drinks at other establishments 
before illTiving 3t Whiskey Dicks around 9:00 p.m. The alleged incident occurred around 
l.J:;0 i1 rn. 

1.0 ErnpJoyc-e Carlo:,> RiH~ra was "cutting another patron off' when Mr. JImenez inquired 
about patIon DWight Jefferson. Mr. Jefferson is a retired sheriff who a<:ts as a consultant 
(1f1 s:::nJril) is::-u.~!;: 

i I. Ml'. JunellCL W;lf, bellig~rem and made repeated rucial slurs against Mr Jefferson. 
SpeLi!lclill;., he said' l'hat nigger hener w'atch it before rkkk his ass'" Yfr. Jimenez used 
the "1\" word repeatedl~;. 

J: 

l.~ 

'vIr. R i\ era -ietermined \!fr. Jimenc.l was very inroxicated and !l<' asked him \(' leave. Mr. 
Jmicnc:1. was \er: aggressive ~d.rerused to leave. 

1'1; ,-:1 

]'\fr .rlllll'n~~z was c~curted to the dO,)i by employees He~{Or Santana, Ulysses Colon and 
C:lIk)~ R,\on] 
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)4.	 \fr jimcnC7: 

•	 \~ JS physIcal and forceful throughout the incident; 

•	 Yl'ri'aJly attacked and threatened the employees b) stating he was going to bring 
hi~ frle'flds to shoot them: 

•	 p",c,turcd. screamed. waived his arms, and challenged them continuou.sl~·, 

•	 .;ountl:!d rhem several limes and slaled "It took 5e\ en of yen.! mother r....... U •• to 
get m~ out of lhere~" 

! ~.	 \tr. Jlmt>nt'Z "\il~ restrdined against the wall by Fllomel1o Fackrell, the general manager. 
for Jess than One minute. 

1{i	 Respondent lnok affirmative steps to diffuse Mr. Jimene~'s verbal and ph) sical actions: 

• Due: (0 ;'vlr. Jimenez's verbal and l'acial attacks. he was asked to leave; 

• Mr. Jimenez was esconed out by three employees; 

• rhe har manager responded to the commotion and became Involved; 

• 1\/1', Jimenez was brietly restrained against the- waJJ by tht' bar manager; 

• Th~ bar staff called the polfce: and 

• :\ brc,lch of the peace report was filed. 

V. CONCl.VSIONS Of' LAW 

I,	 The: TABC ha~ jurisdiction over this proceeding pursuant to Code §§ 5.'31 and 5.35. 

rlw Sr.llt' O(flt:e of A.dmirlistratj\e Hearings has jUIlsdlctJOn o,er alJ matters relating to 
c· 'ndun:n~ a heanng i:1 thispron'cJing. including the preparation of i1 proposal for 
dt'CI$:O,) \\·lth proposed findings (Ii fact and conclusions of law. pursunnt tt' C('de § 5.43 
•. d"','" (-: -,I ',. (' (")1: A"'" ,§ )(,,'}'" 0" I(b) and "003 04'"_.1 1 ~.4'" .. (..;. I ...,,;" " i~."l. ~ ~ _ •.n• .J .. _ _..... 

3.	 ~0tic~ ~'f h-:ilfing \\a'i provided pursuant to 1 TEX. ADMTN. CODE (1 AC) § 155401 and 
Code § I i ~}, 
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4.	 Ba.~ed upon th~ Findings of Fact. the breach of the peace which occurred on January 18, 
~009 was hcyond Respondent's concrol and did not result from Respondent's improper 
~,.upl'r\ ;"ion. pUlSll:U·,t to Code $ 28 II. 

) 'h\'; A I.J rccomm~TlJ~ that no sunction should be imposed agamst Respondent as a result 
f,r rhie; procec-ding. 

(~-~..-) 
SIG~E.D July 15. ~OIO. 

)/~-~--
~~:--'7f- ","-~-.l ¥.... -- -_... ­
VER . ~A S. :'J AJERA "8

;ADMINI. TRATIVE LAW Jl'DGE 
STATE FleE OF ADMl~fST$Al VE HEARINGS 
EL PASO ~GIONA1,OFFICE 


