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TEXAS ALC I I-fOLIC BEVERAGE 
I 

COMMISSJO 

VS. 

SAMUEL Ri\jSCON 
DIB/A A &i . 
PERMIT/LIC NSE NO(s). BG68409l, BL 
EL PASO C JNTY, TEXAS 
(SOAR DOC ET NO. 458-10-2043) 

§ BE -ORE THE TEXA 
§ 
§ 
§ 
§ 
§ 
§ ALCOHOLIC 
§ 
§ 
§ BEVERAGE CO [MISSION 

OPOSED O RDER ADOPTI G TH E PROPOSAL FOR DECISION
 

CAM ON -O R CONSIDE TION this the 2nd day of September, 2010, the 
Iabove-styled and numbered cause. 

After .roper notice was given, this case was heard by Administrative Law Judge Veronica S. 
Najera. The hearing convened on the ill day of April, 2010 and adjourned the same day. The 
Administrativb Law Judge made and filed a Proposal For Decision containing Findings of Fact and 
Conclusions dfLaw on the 4th day of June, 2010. The Proposal For Decision was properly served on 
all parties wh ) were given an opportunity to file Exceptions and Replies as part of the record herein . 
Respondent 's Attorney filed Exceptions to the Proposal on June 21, 2010 . Staff replied to 
Respondent's Exceptions on June 29, 2010 . The ALl replied to both Exceptions on July 12, 2010, 
and recommends no substantive changes to the Proposal for Decision, but docs recommend a clerical 
error correction to the spelling ofPetitioner's witness from Bclkamp to Belknap. 

The .Jssistant Admini~trator of the Texas Alcoholic Beverage Commission, after review and 
due considedtion of the Proposal for Decis ion and Exhibits , adopts the Findings of Fact and 
Conclusions br Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were fully se out and separately stated herein. All Proposed Findings of Fact and Conclusions of 
Law, submitted by any party, which are not specifically adopted herein, are denied. 

IT IS TI EREFORE 0 DERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Co ission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC §3l .1, of the Commission Rules, that your permit and/or license is/are hereby 
CANCELLE I . 

By CO~y of this Order, service shall be made upon all parties by in the manner indicated 
below. 

SIG D on September 2 , 2010, at Austin. Texas. 

Alan Steen, Administrator 
Texas Alcoho lic Beverage Commission 



CE RTIFICATE OF S RVICE
 

I certify that service shall be made upon all parties in the manner indicated below on this the 
~ day of[ September ,20 IO. , 

Joan Carol Bates Assistant General Counsel 
Texas Alcoholic Beverage Commission 
Legal Services 

MW/cb 

Honorable Ju ge Veronica S. Najera 
ADMINIST~ATIVE LAW J UnGE 
State Office ofAdministrative Hearings 
EI Paso, Texas

I

I 

VIA FACSI lLE: (915) 834-5657 

Joseph J Rey, Jr. 
ATTORNE~FOR PO D NT 
747 East San Antonio Street 
Suite 101 I 
EI Paso, TX 7p901 
VIA FACSIj ILE: (915) 532-5401 

Samuel Rasco 1 

d/b/a A & M'p 
RESPONDEfT 
517 Polet Way 
EI Paso, TX 19927 
VIA REGULAR J an. 

Martin WilsoJ 
ATTORNEVIFOR P TITION ' R 
TABC Legal ection 

Licensing Di 810n 

Lt. Salvador Moralez, Jr. 
£ 1Paso Distritt Office 
VIA E-MAIL 
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§ 0 E 
§ 

p . . er § 
v, § 0 

§ 
AD IVE HE .I GS SAMUEL i CON ' .!J,
 

EL PASO co 
I

i , 

(fABe CAS NO. 58 

DEClSIOo 

The Staff of the Texas Alcoholic Be Sf: Commissio (Petitio ) is seeking 

cancellation Jf the retail establishment permi t iss to Samuel Rascon dlbl. A & M's 

(Respondent) Petitioner alleges b ch of on the licensed s 'mr ulted in 

two hom icides. Furth rmore, Petition spo ndcnt co ducts his b in a 

manner which is against the pub lic' genet lfare, til. J mo • safety, sense of 

decency. 

After a: review of tb ce of record appJi bJ I • the Admi is ive Law 

Judge (ALl) tis Staff's evi suffic.ent to hlish all of ele eats of e alleged 

violations and omm ends cancei! tion, 

. ~OTICE RO CEDV HlSTO,nV 

There no contested issues of otiee jurisdicti on. g conv on pill 

7, 2010. The hearing was held before AU Veronica S. ~ er a. .1t the State ffice of 

Administrative Hearings, El Pa so R.e .onal Office. Staff was rep nt d by M Wilson, 

staff attorney . esponde t represent ed Jo ph 1. Rey, Ir., a rney. :e record closed at 

the conclusion fthe hearing that day. 
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The isted 0 r of 's is Samuel COD. The blishment is ted in the 

city of Socorro, Co ty of EJ Paso, J e s. The TABC issued ~:iJKlIJl'
 
retailers on ))re~~ permit, which includes retai er ' s on premise e b urs lie in February
 

2008.'
 

of p IJe,taIDOD A. Bl' " 

I,
 T
Petit ' DU 

beer 

The b is fur the breach of e allegation i icide hieb d on the 

parking lot " eat to th buil on Jun 2. 2009. The es ishm t as by the 

TABC Admini trsro der suspensio for v days after the inci ent. E.l asoJ 

Sheriff's offi1originally assisted the otiee Depaeun l, and eventually took over the 

double capi 1m investi ' 0 S el l 2 igations 

Division, El Paso Co ty Sheriff' ee, 

•	 Shenitrs offie detectives rave CO ted a co eb nsive inves tiga ' 0 under his 
superJision. Th information is deriv fr mul . le eye wi ts 
COTrO~ ted by physical evid ceo The is II on-goin criminal dou I -homicide 
investigation involving 5 

assault ' 'de the bar. 
t the b . 

' t BG-68 91. 
He ' curRflt'y employed witb the EI P3S0 

He: s a RUnc,.police offi ~t . He is a 
C5. He is azJ It ill glllg 

d I cume l ofthe ease, 
mC<UUJre due on-going 

Joyce bef 
mbers 

• Bar m I drian Garci 
He: wJ inform 

2 
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•	 At hpprox' ly 1:1 5 to
 
iav~l ' . people.
 
No one removed from th
 
45 dun e the
 
the parking area.
 
pen; ns, plus others. 

•	 One man di at the scene d the nd man was J er prone ed dead at the hospital, 
Two were made. A third person escaped to Mexico. The suspects were pI ted 
insid the bar prj t to the m 

D occurred imide the bar 
" nd,"~A by P es, 

not called, Ap oximately 
exited into 

of the sam 

1:20 a.rn, 
As a resul 

ult Wid 
The coafron 

•	 The unarmed security ard
 
,parlcirig lot duties, The panic
 

•	 The h micides were result of ri 5 'd establ is t is well 
I . .

known among law enforcement 

•	 With I d to urity t the bar, the does not cmp l ee professional s urity 
personnel. The men who func .on IlS Us curiry' not uniformed personnel. y are 
friend or other employees who call themselves securi ty, 

W'tb I -~ th . '__ • b d	 d
•	 J regard to or r CnII11u.llJI UVl• ty al ) r t ere V te 

by Sheri 5 office ha resulted. in of the 
establi ent, 

Agent Rob 'tied r ding IDe loca on of bomicid . The b • location, or 

premises, consists of an outside p and & wall co in the rear. The parking 
I 

surrounds the bar to one ide: d toward the re There is a dirt road whic the side 

rear of the b f r .additional parkin that onJy ord and the bar 

personnel hav ys to open the: for dditio king.<4 There is also a si 'eating 

rforming 
epartment, 

"A&M parking
l 

with an arrow. s The bodies were 10 to th dumpster, whi is next to 

the parking lot . ro tely 75 fe from the fro door. 

I 
Agent VIiest bas been to the bar couple times. Fie testified that "it is in . best 

interest to have security person el b s o their eli tele which have a pI nsity to violence, 

For purpo es atmis uing, the: AU tl om tUl d iJ lc$t'imony re dIng sang idenrification alleged 
to be associated wE this esse. NOlletbeless. !hose de j of record. 
• Petitioner' Exh ibit No. J . areal map of lIl'U d picring bu lWTOunding pll.tkiDg, 
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propensity t sell n 0 ics, d ge in criminal activity.' He said that the 

failure to pay arion on narcotic: was the c use for murders. a.ve been 

identified g g members. He d en with the 's d the 

implementation.of a cod and ecuri ty m ures such as pat do 

security. Th h non on June of orked odd 

jobs such as maimeneace, security, and sound ~J~I....u Both victims were 

regular patro s. 

is employed an unarmed security guard. He W"dS outside when the men 

exited the bar He w fours parked d bout J exi with us. guns d knives. 
.. I

The VICtims were ked next to th dumpster. H co d with Pe itioner's testimony as 

follows: 

•	 

e wi

mea killed we~ regular cos e id he found it odd that one of men 
there regular! but ne I 

g affili nons. en killed • 
ed the m er dun his "p . g lot shi .. d• 

I	 .
•	 Three people om I 'de the bit join 

•	 Hi i no law enforcement, t arrest, do s not carry weapon, d is not 3 

cobnissioned officer. 

He described J e assault inside the establishment as argumen be n a married couple. He 

said the coupleI"made up" ppily left th b He 0 described the as 8 "country bar" 

with horse-rae ' g clientele.' He deni	 -rel ted activity or patronage and 

said tho issues I he deal with were publi inroxi lion cuts. 

Petitionerl ~ Exhib It N'os_ 5
 
gunt riclbmp cesU d
 gambliog and horse- ing 

activity. He 01 ' ~t thG Il cb :It; ot 
Is 
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Adrian Garcia is tb permittee's nep e . He testified that is tbere full time and he 

in conjunctio ·th his moth Ofeli Jejo. He said they are in charge. 

He said "we decide who what t the end of th d s: He tes tified as follows: 

• He hires the men and Ms. olejo . 
I

• He opens and closes the 

• He pI ces th or . 
I

• No personnel records are kept. 

• No ~onne l manual i in existence, 

• Mr. Jsc6n receivesa quota from the sales. 

• He g~ paid percen gc 0 th d of y. 

• He deJermines his take-home-pay for the day, 

• Ms. ~ oIejo de ermines e ho y for th d s. 
• All tratlJACtiODS arc done in cash, 

• The busin cs ot ha 
I 

.. There's DO end-of-the-day closing system in place. He Ms. Marmolejo pay the 
take the remaining c 

killed since they w in s 001. 

C6 D V en vez d euando, Casi n es f. 

ron goe C4: in bile [referring to the bar]. He is hardly 

eoft 

wai es 

• 

panfsh, as fellows "Samu J 

Tiene otro trat:lajo." [Snmue) 

ever there. He another job.J 

B. 

The evidence shows that Respo ndent, through Mr. LWl til three breach of the 

peace reports . cc 2008. The June 2009 incident rt was filed thedirective of the TABC 

after it was notified by the police of the amici . The other two reports are incomplete in that 
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they do not 1l)T()VJ(1e the req det il info 

police acti 

ssing the a1J cg ti as 

that a. penni t . 

t bar:' 

o not march the level of 

Yes-no details 

No 

NQ 
No 

No 

Y~per TABC 

No
 

No
 

No
 

No
 

--' ­ o --' 

05-02-01 

03-1&.-Qa 

1()-O 5~ 1l 

Dare 

1J-06-o8 

O I ·2 1~ 

OS-ll..Q9 

07-IO-()9 

OS-OJ-09 

01-]7-09 

11 -09-09 

. 06-:22.Q9 

. 09-07-09 

1~5 -OO 

II-J2-09 

~7_-o_9_-J,-i 

m. DI...... .ussr ANALY 

ich form the basis of this e ) tile ALI bears in mind 

by the TABC is not a matter of right but a matt of privilege which 

d, limit • or wed. Tt i th perm! e 's responsibility to conduct his 

\ privd ge. In t case, the TABC 

authority to cancel a permit if it is found tJw. permi tt engaged in any of the listed 

t'Cxh of 

~ 

01· 1 -0 • OS·26-C9 ILDd 06· 22 ~9 . The 2008 
I 

Petitione1s Exhibit No. I , 
report states "No Ofle sa oII1)'thitlg of h 
I Petit ioner 's Exbi it No. 7, pol i 
Peti rioner' ~ Exhib' o. I I, summ&l)' of calls 
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9prohibited i enumer d in tIu: Co c. pp li h uducted his business so as 

to jeopaxdizJ the ee, mor • h fh, or safety of the eneral public cannot be . ed by a 

set formula. It is in fbi context at this ysis i dertakea 

A. Jnnr ll, 2 

B urred 0 li 

Neith party contests th f t daub mid e OCCUlT in the parki Jot ad] acent 

to the bar. ent argued that. the p lot is DO' part of the premi d it 

is owned .by someone else, Res t further at found "across the 

street" The AI.J concludes it is CWU"luiteTiutio of the location. is a 

makeshift dirt roadway which leads to re or public highway. The 

deceased was next to umpster.IO Ph to the lice secured the area w 

patrons' vehicles parked in this The facts park. precisely OD the 
I 

pariciJ' Jg,' , l1 Employ ofp king lot at i 83 direct by a I e si which 
I 

the bar, specifically Mr. L Mr, control direct tb . ss and egress from the 

parking lot 

Respondem's ent5 do no ve merit 

The bar exerciJed control OV the par . Iud parking lot ~ ent and 

immediately oJ tside of the bar's entrance is dir rlyunder con of Q permittee. The AU 

finds thata br h occurred on the licensed prc:mi s,I 

Based on the facts the 
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2. p rmi ' c 1 

The AU conelud th t the bee h . not beyo th ittee 's control I if be had 

acted earlier, promptly and/or secured thep to void celation from an t to 

hOmiCides. / The evid nee rev s that e nt was ware that tber was large gang 

presence ~ night Yet., the ult, the ies were not removed from the p . es and 

law enfarc.cJnen w not call . geant B opined if la enforcement had en 

contacted. at time of the inid physi confrontatien, r if msnagemcnt had remo -edone or 

all of the p . • e h micides uJ not have OCGWTCd. with his exoert 

opinion. F~ennore the physical alter rion inside b n and 11 

woman as sltated by Mr. Luna. But. Set can Belkamp cl t the woman was the 

girlfiicnd, 0 Ico on-law wife, 0 on of men arrested for the capital murder. She was 

underage and drinking inside the bar. 

... 
The fi ds unpersuasiv emplo e eats th e:1 unaware of gang-related 

activity at the bar, There is direct contradictory evidence .ch shows that Mr, L was 

cognizant. HI stated to the Sheriff's office: 

o :y 2009) I bar wh an 
t happened. The i . nt iavol in Ivid "Q", After e 

altere .on .IQ" was running his mouth Ul X g • X individuals were 
not f ond of "Qs' gestures d promised bac at g. At rime he 
W83 e 'corted outside of the restroom I remember b heavily beat up in 
the fade area. He h lot of ens 0 e f ial at at same night a 
perso~ by the e 0 Pete Acosta involved ' ther tight whit 
bar. e ang members jump on co d b t him p 
1 v~ the bar. The word on th stn t WD.S t X sang m. mb 
going take can: ofY g bee usc fwh ppened to Pete." '· 

Cede 8.t ~ 
I 

69.13 [,are ch 01 Peace: -1Emblis IJ . " 
PC'lition«'~ Exb.i i No. 12, sworn wltnc.JS I flU. 14 
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This was thbMay 25, 2009 reported ' ci o pe port simply s es "two 

males . I pl of A M had dJ 

indicates Jt espondent was e of th cri tivity. 

y fi t"U The evidence 

. 

F ir. c no ve pe 1 capab le of dUng 

such activity makes the situatio 
I 

more probl .c. It is unI e y ecurity persc would be 

able to e viol t C activity. but the ' ''s .ty" personnel are a fusio of friends, 

untrained I done unannc: urity more reason the police should have 

been called initial assault OD June 22. 20 . Rel~nde.nt is required by the Code to 

control the cen premises. lIS TIl AU co cl ere' improper s SI0n 

cf'persons pJn::nitte to on the licensed prernis 

p ace inctde'nt.1!Fail B. 

I
 
A failute to promptly report 0 Commi 'OD bre h 0 ace occurring on the 

licensed I,ses . ground for lion under e Code.11 The: evidence is quite clear that 

Respondent bas ' led in this reg Out of the 16 repertedinciden requi Ii 

only three hate a report on file. To . .elated tbe Code by failing 

to comply th his duty to promptly report 
I 

premises. This viol ' i gn ed 

of peace occurring on. 

wet vio 'on by 

liCfln.sed 

rules . Furth , the AU agrees
I 

'th eti ioner filin of s eet, de....oid of the required 

infonnation, do no accomplish th Wk 0 ... ........... '5 " report. 

The 

Re pond ar c. 

ppearance the hearin nor did he testify. The 

AU was informed, on the record, that ItS uel co was Dot U [referring to the b on 

I 
I' PetitioJr·s EMili' no. 8. brQCh of t pc report j" ;j 26, 2010. 
16 Co~ at f 69.1:3 . 
11 Jd. at § 61.71 (a)(31), 
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June 22, 2909] d he do n' t kno ything." This is of import because it represents the 

permittee's iavolvem t, or ck thereof. in e ment and control of the bar. 

The t that Respondent claims he is una e 0 e criminal activity at the club is 

noteworthy, d the U finds it unp vet e Code places on e Respond OJ e duty to 

manage andIcon I pc: of th b 's 0 tions . It is pp I fr the of 

record, and d 
I 

iled by Mr. Garcia. that inee's role is . . , if any. Mr. Garcia stated 

vi s om s tern t th t .. . co-own of the A The 

m ed by my mo o ell • ofejo and my uncle uel 

Rasc6n. ,,11 

to the Sh . s Dep 

n ve or maintain exclusive con fthe 

I, d I . . rcense premises In every ibution, possession and sale of alcoholI . 
beverages. The ALJ further 6n is in a sc e with his sister-

I 
in-law Ms. M rmolcjo d nephe Mr, G which h surrendeJIcd control of licensed 

premises to 0 f:unily members- This .vity i uala\\rfU.I 19 

Based JODthe e 'de of rd mum Co in's p po for d ision, the AlJ 

finds a breach of the peace occurred a lie d p which not yond the 

permittee's edntroJand resulted fro the ' su ision 0 rsons OIl the ' sed 

premises. n.dALIfurth finds the Respondent . ed to It the co . 10 breach of 
lthe peace inci cnts occurring on the premises; and fwth finds that permittee is engaged in 

subterfug , erefore, Respondent conduc his busin in manner which warrants 

cancellation based on pe co, morals , th, Or S y of the en public. The AU 

recommends ckcella.tion of his TABC permits, 

PCritiODe.r s Exhibit. e . 13, s om • 
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IV. mrnJll~GS0 

l.	 A henri nvened on A Texas Alcoholic Beverage 
Corrimi 'on (Petition ) v M' s (Responden t). 

2. 

3.	 represented by n attorney. o ent was rep nted by 
m ey. 

4. 

5. remise 
permi which includes p -6 1. 
issued in Febru 2008. 

l6.	 The: b is situat in Socorro cr ,County 0 P 0 , Te 

I 
7.	 A double homicide occurred in adj£lCeDt to the . dingon June 22, 2009. 

I .8.	 The men. 

9.	 TheJ en kill gm 

10.	 EmpIJ ees f the bar spec ' L and Adrian Garcia, control and direct 
the ingress egre from the 

11.	 The pltro of the b p on directed Y 1 'ch 
states lA bar p 

12.	 Bar management presence on June 22, 2009. 

13.	 On J e 22, 2009, ass ult occurred insi b 

Iau! . . fro . \..~ .14.	 The ass t parncipents e not reno': we; prerm d law enforcement W~ 

not called. 

o an. The voman 
was girlfriend, OT common-I w wife, of one of f ested for the capital 
The Ph~siCaJ15.	 tercation in id tIl b be 

I 

murder. e derage d drinking' . th 
I 

Th I & • b operates au 

I 
Code lit 9 109.53 (C ntrol o f Prcn~iJ' :a; Sub c}. 
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d. 

po j response, only three have 17. Out Jthc 16 repc of the pe, report OD ti le 

11 ..()6-0 

01-18-0 

05-11 -09 
I 

05-25.(19
I 

06--22 ~ 

07- ' 

11-12.(191 

No 

No 

No 

Yes-incomplete 

Ye TABC 

No 

0 

No 

No 

No 

No 

No 

No 

18. AdriJ 
Marmolejo. 

the he ges the b 

19. Adri Garcia 's dutieJ are: 

• He hires the: men; 

• 

• 

He opens and closes t 

He p) orders ; 

He pays empJo 

bar'f 

20. Ofelia M lejo' , duties are: 

• Ishe hires the omen: 
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•
 

•
 

•
 

She ope d clo th 

She p laces orders; 

Shep Y emplo ees, 

21. The daily running of the ad follows: 

• 

• 

.. 

• 
• 

•
 
• 

• 

• 

Nopersonnel.manu is in exist 

P onne1 -ords n kept. 

Mr. RascOn receives 

Mr. Garci d of day. 

• Garci d ermin 

Ms. Mannol ~o determines fo th day. 

All transactions at done in c 

b	 . e.ss does 0 

in p Mr. Garcia and M . ..ainin 

22 ~ Samw:l Rasc6n is not regul y t the . He is s Idom at the bar, 

v. CO U 0 

over this pr ing 
purs t to TEX. A1.Co. B EV. COD • (C §§ 5.31 

1. The -r;ex.as Alcoholic B v	 Commim oll j 

2.	 The S I Office of Administmtiv H n Jurisdiction 0 alI matters relating to 
condwitin hearing in this proee .n inc uding the pre tion of a proposal for 
decisi{)h ·th propo ed ings of to t conclusi ons a J • p to Code § 5.43 

I 
and TEX. Gov'T Co o e A . §§ 2003 .02 I(b) d 200 .042 . . 

3.	 NoticeIOf h g provided pW'S to 1 TEX. AD. • CODE (TAC) 155.401 and 
Code. § 11.63 . 

4.	 Based upen the Findings of Fact, a b ch of the p c occurred on June 22,2009, on e 
liccu..sed premises which D t b yond R spon ' s contro l and resulted from 
Respon~ent ' s improper supervisio in via lion of Code § 69.J3. 
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5.	 BasJ upon th Findings of Fact. Respondent failed to report breach of the peace 
inci&nrs in violation ofCode 61.17(31). 

I 
6.	 Based upo the 'dings of'F ct, espon ent en cd in subterfuge III io , nof Code 

§ ,0,.53. 
Based upon the Finclings 0 F cspon ent con ted b..i3 bU1 ess in a m which 
warr~nts the can Uation of the permit based 0 eg o at welfare, h th, peace. 
morals, safety. and s e of d ney of' th p pie, pursuant toCode § 61.71(a)(17). 

I 
be-a retailers on remise 

permit, which includes 
8.	 The recommends 

D ber BG-684091. 

SIGNED J e 4) 2010. 


