
DOCKET 1 O. 584206 
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TEXA!S ALCOHOLIC BEVERA GE § BEFORE THE TEXAS 
COMMISSIO § 

§ 
VS. § 

§ 
SOUTHWEST PGP LLC I § 
DIB/A SOUTHWEST BAR INVEST ME S § ALCOHOLIC 
LLC I §

I 
PERMIT/LICENSE NO(s). MB674526, PE & §
 
LB & !CB I §
 
EL PASO COUNTY, TEXAS §
 
(SO H DO T NO. 458-09-4998) § BEVERAGE COMMISSION
 

I 

ORD "R
I 
I 

CA IE ON l'OR CO SJDERAT IO N this 31st day of December . 20~, the 
I

above-styled and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Veronica S. 
Najera. The hearing convened on the 14th day of September, 2009 and continued on the is" day of 
September, 2009, and concluded on that date. The Administrative Law Judge made and filed a 
Proposal For Decision containing Findings of Fact and COIl lusions of Law on the 2nd day of 
December, 2009. The Proposal For Decision was properly served on all parties, who were given an 
opportunity to file Exceptions and Replies as part of the record herein. As of this date no exceptions 
have lieen filed. I 

I 
The Administrator of the Texas Alcoholic Beverage Commission, after review and due 

consideration of the Proposal lfor Decision and Exhibits, adopts the Findings of Fact and Conclusions 
of La)':' of the Administrative Law Judge, which are contained in the Proposal For Decision, and 
incorporates those Findings of Fact and Conclusions of Law into this Order, as if such were fully set 
out and separately stated herdin. AlI Proposed Findings of Fact and Conclusions of Law submitted 
by any party which are not specifically adopted herein are denied. 

I 
T I TH ~ FORE ORDERED, by the Administrator of the Texas Alcoholic Beverage 

Commission, pursuant to Subchapt r B of Chapter 5 of the Texas AJcoholic Beverage Code and 16 
TAC §31.1, of the Commissi6n Rules, that n action is taken against your permit. 

This Order will becoL e fina l and enfor ceable on the 25th day of January 
20~, unless a Motion for Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties in the manner indicated below . 

SIGNED this the 3 tit day of December , 20.~, at Austin, Texas . 

Alan Steen, Administrator 
Texas A1cohoiic Beverage Commission 



MW/cb 

Honorable Judge Veronica S. ajera
 
Admini trative Law Judge I
 
State Office of Administrative Hearings
 
El Paso , Texas I
 
VI iA SIMILE: (91 ) 834-5657
 

Lisa Aceves Hayes 
Attorn ey for Rc pondent 
2524 Montana
 
EI Paso, TX 79903
 
VIA FACSI MILE: (91 ) 351-27 76
 

Southwest PGP, LLC 
d/b/a Southwest Bar Investments, LLC 
RESPONDE T I
 
262 esa St.
 
E Paso, TX 79902
 

IA REGULAR 'JAIL 

Martin Wilson 
A ORNEY FOR P TITl e ER 
TABC Legal Section 

Licensing Division 

El Paso District Office 
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TEXAS Al.CO OLIC EVERAG BEFORE TBE S 0 CE 
COMMIS ON, §.1 

Petilio"er 
§ 

V. § 
§ 

so T BAR INVETMENTS LLC 
formerly ow u § OF 
SOUTHWEST PGP. LLC § 
d/b/a THE LOFTIMINJ BAR~ 

I
Rupondtltl 

§ 
§ 
§ 

ELPASO OUNTYt TExls § ADMINISTRATIVE A GS 
(TABC C E NO. 584206)	 § 

§ 

PROPOSAL FOR DECISION 

The 

subterfuge 

S of the Texas Alcoholic Beverage Commission (petitioner) 

is seeking thdcancellati on of the ecbolic bever permit Id b 

is 

S

alleging 

outhwest 

Bar Investments. formerly known as Southw st POP. LLC dIbIa The . B 

(R..espOndent). The A . . tive Law Judge (AU) finds Staff' s evidence i icient to 

establish ubterfugc. The lu recommends tb t no enfo rcement CtiOD be taken against 

Respondeat and that RespondJnt 's permit be renewed. 

I
 
I. 'OTICE ~ JlJRISDICTION~ PROCEDURAL HISTORY 

There are no contested issues of notice and jurisdiction. The hearing c nvened OD 

Monday, September 14, 20 09. It con tinued 011 Tuesday, Septem ber J5, 2009) and concluded on 

that date. e hearing was he ld before ALJ Veronic S. 1\" ~cra. at the St Office of 

Administrative: Hearings, £ 1 Paso Regional Office. Staff was represen ed by Martin Wilson, 
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staff attorne y, Respondent was represented by Li Aceves H yes , ttomey at law. The pos 

caring sche we provided for written closing arguments. The record closed on ctober 12, 

200 9. 

U.	 DISCUSSIO 

A. Ba c grou.ad 

The lis ted owners of The LoftlMini Bar are Alex der Frank C rued oseph Harris 

D org . The establishment encompasses two bars which operate WIder one permit wi '0 e 

City and County of EJ P • rex . The TABC issued Respondent mixed ge permit, 

which includes beverage cktage permit, caterer's permit, and mixed bev e 1 e hoLU'S 

permit in Oc er 2001. 1 J.Carucci and Mr. Dorgan also h ve ownership' st in another 

bar known Club t01 iD EI Paso County, and they hold TABC permit for th t bar. 

Respondent d not have any prior violations in its administrative history. 

B. Th In estigatiob 

Upon receipt of a "tip," from a source that remained undis closed t h e TABC 
I	 . 

cond cted subterfuge investigation.:Z The tip allegation W8S that there W 8 subte c owner. 

The person of interest was the lgeneral m get Alberto J ez, gent Wesley RAppe: spoke with 

Mr. Juerez twice in the c.oJc of the investig tion, The first contact was on ecember 31, .	 I . 
2008.3 The second meeting occurred on January " 2009 . Through its investi ' 0 Petitioner
 

ascertained the following:
 

4•	 Mr. J z is an authorized signer on the business checking accounts. orher two 
authorized signers are Mr. Carucci and Mr. Dorgan.5 gent Rappe testified that he 

Tr. af E loIts Vol me, Petitioner'J Elt.1l ibit o, I, c stodian of rtcords ffidavit for permit MB-674526. 
't. r Volumel ,p. 17. I 

u; at p. 21 
ere cwo checking accouna for Tht: LotvMini Bar. A payroll aceo nt ~nd an 01' rating account Tr . 

at Volume 2, p. 79. S. abo Tr. If EXh ibits Vol me: Petitioner' s Exhibi1 1\o. 4 . 
~ Tr. at Volume 1, p. n . 
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perceived Juarez's aJility to sign payroll, including his own paycheck, not typica] of 
m gel 's duties.6 

. 

•	 In addition, Mr. Juarez'" father, Man uel Juarez. procured a lien on his perse 
r idence.' The mo f~ was forwarded to the bar's business ccount.l It w legedly 
used to co ver reaovanon expenses performed by Manuel Juarez who is & general 
contractor. 

9 
Agent * ppe found this exchange odd, Thereafter) 0 11 January 8, 2009, 

agent Harold Nanos telephoned Manuel Juarez. Agent Nanos said that Manuel Juarez 
denied his so 's ownetship of the bar. Manuel Juarez did not testify. 

•	 FtJIthcr, business chLk executed by Mr. Carucci in !be amount of 53,000. payable l<l 
Alberto Juarez was uricovered. Of consequence: is the memo description on check 
which StatC3 "partner's distribution." The inscription was handwritten by . Carucci, 10 . 

•	 Mr. JUJlIeZ signed a permit applic tion fer a di-Gras event as own r/m~n ,., o~ 

Based on the aforem entioned fa.cts, Petitioner concluded that Respo ndent g ve contro l of the 

lic ensed premises to Alberto Juarez. thereby, engaging in subterfuge. Petitioner ned that 
I 

the parti es engaged in subterfuge scheme because Mr. Juarez does not qualify for permit d e 

to a crimin.nl conviction. I r 

Staff alleges that Respondent f 'led to have and maintain exclusive cccup y and 

control of the tire licensed. pkmises in every phase of the storage, possession. portation, 

and sale of all alcoholic beverages purchased, sold or stored on the licensed premi ses. II Second, 

Staff alleges that Respondent e~ed in a device , scheme, or pI which surrendered control of 

the employees . emises, or budmess of the permittee to person other than the Respondent I ) 

1d., lC p. 3 . 
1'1'. at Volume 1, p . J I. 
u. p. 40. 
1.(/.. p. 33. 

10 Tr, r Exhi bits Volume. Peri ti¢ner 's Exhibit No. 6, check number J44 . 
II Tr. It Volu me I, p. 32 . In 2004. AI erto JUll1'c:t .....1oS convicted of . lh lrd degree felon) ' or ,HOlll iCl [cd 
assault with a motor " chicle . He il cuttenll)' 0 probation. 
12 TEx. ALec. .8£V. CODE A . (Code) § 109.53. 
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ill. . ALYSIS 

The m in points of Petitionet '$ direct c e are ddresscd by the AU, as fel lo 

A. MaDapr's resp oD.!ibilitie. 

Petitioner alleges that Alberto Juarez 's responsibilities • within scope of an 

owner:,14 Specifically) because he h the bility to write checks fo operating expens" es and 
I 

sign p yroU checks. The AU reviewed the evidence of record and determined that Mr. Juarez 

did not exclusively pay bills dr sign payroll checks. Mr. Catucci regularly did both shown by 

the following hart : 

IMonth Chec ~ ,s igned by Frvlk 
Cwcci 

Checks signed by AlbertO 
Juarez 

Chew signed by Joe 
Oor~lllI I 

; April 200&u I 12 1 
. May 200a'· 35 I 23 

Ju n 2001 10 I 12 

July 2008" 15 I 38 

" u~st 2008 ' ~ 7 I 25 17 

September 200"· 23 I 47 l 

October 200r' 
! 

23 I 53 10 I 
November200au 11 I 41 

Oeccmbtr 2004'" 12 I 3$ 

January 2009'" 6 I 67 

,. Jd. I 
It. Exlub iu Volume. PetiLioner's Exhibit No.4, inv rir-rive tepa p. 6. I 

I' ld., Rerpondcnr's Exhibit Not 3. copies ofchecks, LH-oa-130;OJ I02-0110J. 
It/., ~po n dtn1 's Exbiblt Nol J , eopies of cherlu. Ul-oB-130:01104-01 109. " I' It/.• ~spon denl's Sxhibit. o. 3, cop i~ of checks, LH-OI-I JO:O I 10-0111 2. 

II Id; RespoDdent' s Exhibit oj J . eopies ofchecJcJ. LH-o ·130 :01 113-011 S 
I t Id" Rc.spol1d nt's Exhibit, oj3, cop es ofchcclcs, LR-0!· 130:011J9-0112J, 
II ld., Respondent'oS Exhjbil No.3. copiu ofcheclc.s. LH-oa·130:0 1124-01131. 
11 lei., Re1pondent'J Exhibit No.1 J , c;opie.l ofche~ , LH-08·lJO;01132-01140. 
:!l Id., Respondent's Exhibit ' 0 3, copies orchecks, LH· 08· !30:0I l40-01 J 6. 
:l Id., Respondent's Exh'bit . '0. 3. copies ofc:hec:kJ. LH.Q' ·IJO:01 46-01 /50. 

Id., Rc!pondent's Exhibit No.3, c:opieJ of cheCKS. LH-O!·I 30:01150-01157. 
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260 I 

i Febtuaty 200r' 2 I 44 I 
Marc h 1 ~ 12 I 61 r 
April 2009'" )0 I 17 

May 2 0 0~ .33 I 11 

June 2009 No documentation (or ch's 
month 

July 2(){) ~ 30 I 18 

TOTALS 50S 11 

. I 
A penn of the checks issued indicates th Mr. C tucci executed checks for items in the course 

of conducting business. Thes ~ checks ate for beer purchases,30 supplies and repairs,)' inSUI'3DCe 

payments,l2 maintenance,)) nJn.chise we p yment," and one c eek to the TABC.35 
. 

Respondent 's bookkeeper clarified that there are two ccounts for Respondent. The first 

entitled South ! t Bar InvesJents is he operating account for The Loft /Mini Bar. The second , 
is the Alexander Carucci Children's Trust account which operates Club 101.

36 0 Uti point. the 

evidence clari fies that the paykU report is issued by the bookkeeper. She I runs" p yroll and 

1$ Id., ~pondent's Exhibit 0.3, copies ofcheckl, LH-Q8-1l 0:0115S-01162.
 
u IfI., .Rt.Ipoodent's Bx.h lbit b.3, copies ofcheekl, ur-o · I30:01162-oJ 111.
 
n u; R.espculdcnt's exhibit ~. 3, eep les ofchecJa, LH~I ·130:0 1J71-o 1/ 15.
 
ZI Id•• Respondent's Exhl 0, ~ . 3, eopie.a otchecks, LH-o&-130:0 172-01180.
 
~ Ido, R nden t' . Exhibit b. 3, eoples otchecla. LH-O 130:01 I J-ol18~ .
 
)0 ld., RUJ)ondent ' . E>thibit No. 3, LH~8-130 :0 I I J3, cheek no. 1169 5fgned OD July 12. 2008, by Mr.
 
Dtucci fof ord er; LH -OS-1JO :(1I J12, check Dum r 2040 Ii ned on July 21. 2009, by Mr. Carucci for a beer
 

~d . I 
Jl 1 , R.espoildcnt ' s Exhibit No.3, lH-08·130:01 J31, check no. 1359 .i ed on October 3, 008; by Mr.
 
Caruc ci for JUppJie.s; LH-OS-130:01 J64, ch~k no. 7.9 si ed on March 19, 2009, by . . NCCi for
 
repailllsuppli~ ; LH-OI · 130:011 JJ , ~hcd no. 1166 sigled on JuJy 12. 200 by Mr. Carucci for pe en; LH-Q 

130:0 I' 75. ch«k no. Ias I signed on!April 21, 2009 by Mr. CaNed for supp lies. 
l ) 14., Respond nr's Exhibit 0.3, LH-Oa- 130:01I64, c:hed: no. 1790 signed on March 10, 2009, by Mr.
 
Carucci (or w uru .
 
)J Id., den " Exhibit No.3, LH -08·130:0 1176, check no. 1893 signed 00 May 14, 2009, by Mr.
 
Catucci for cl inc, LH-O.-130:01 ria. cheel: no. 1165 siiJled on lu ly 12, 200 by~. Catucci (or monthly spray.
 
)I ld., Responden t's Exhibit .'0. 3, LH-08 - J30:0 1171. check no. 1893 signed on May 14, 2009, by Mr
 

Carucci li franc e ~x. I
 
)l Id., R.e.spo.adent's Exh ibit '0. 3. Uf·0!·130:01 124, check no. 1288 si ed on SeptGmber 3, 2001, by Mr.
 

C~tucc i to the TA C.
 
,. Tr. f\t Volume 2, pp. 66-67.
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. th h ' 1_. fi . I 31 P l ' .
1 sues e c eezs or ~lgnat'W'1: . yro I cheeks SIgned by Mr. Juarez were pre-printed, It 

appears that affix ing the sicnlrure to checks is a ministerial duty. 

Testimony of record reveals that Mr. JUAreZ began his employment with . Carucci in 
I 

2004 t other bars owned by espondent.J• He occupied different positions, from J bartender 

to assistant manager. Mr. Juarez was asked to be the general m er The L ftlMini Bar 

before the blishment opeJd.JP He has been given one pay inc e by Mr. Catucci,4(l 

Further, the evidence indic tes that Mr. Juarez is an employee supervised by the two 

owners, although primarily by Mr. C tucei." Mr. Juarez WAS reprimanded twice. The 

reprimands arc ·in his emplOY~ file .42 The first reprimand was vi employee . g notice 

and entailed Mr. Juarez Dot b owing for work and lite ramifications of s cb failure.4J Th 

reprimand veals that Mr. Ju z required consent from the owners to t in the course of his 
I 

employment . The second reprimand addressed the I k of professional relationship between Mr.
 

Juarez and other employees." Mr. Carucci undertook the emp loyee scheduling after the second
 

)7 ld., AI pp. 1'2-13. ErICA R. He ,tJ,e boolcbepcT, tutified in detail bou e payroll pn>ee • The payroll 
rep<lrt ;, initIally approved for datl:& ~d hoW'S by the general manager. then she "TlJ e dll~ a.nd s it to Mr, 
Catucci (or Ipproval.. I 

II 

JI Tr. at Volume I, p. 26; Vld 11 Volume2, pp.6-1 2. 
" Tr. at Volume 2, p. 12
"" la, up. 1.3 
,. Id , It p, 43. 
u ld., :It p. 33 . 
•, Tr. II Uhiblu Volume, Re~"defTf'S Exhibit No. I. LH~ -130 :0 1006. Th e first re • 

WU lau. JanlW)' 3, 2001, as a llows: ..tf\iJ letttr is rcgardlnc tf1e performance of Albert Juarez on 12-3 1~1 . Al 
in opctUn&due to the fact he over I I ~P'. but later found he W&S h\lTl g over. Also, he did not c u e eu h 
ttatf'. Joe aDd I ha.d to .ho", up to o~ a.cd set up wittl • few employees trom another bar. These e dutIes of 
Out e M Albert Albert warned ~d 10 d this was unacceptable. We so to d him [0 coordinate ore with us on 
Jpecill events and line". When we as1 for semethin specific to get it Olle a.nd nof improvise wit 0 W eenseer, 
This ITlcetinS took pI ee with Joe, 1 All~ Albert." Reprimt.nd signe by Mr. CArucci. Mr. Dorgan and Mr. Juarez. 
44 u ; at Respondent' s Exhibit No. I, LH-DI· !30:0100S. The I eend reprinu.nd an March 21,200 sta tc.s: 
-rms NOTE IS ABOUT AN INCmENT THAT HAS OCCURRED WITH Albert &Cd tbe naff. We ed 
Alben dJ t he h become too fticndlylwltb the suff and they don't respect his dcc ij iolU. 1 ve spole ....ith Albert 
about !hia issue on sevet1l1 occasions I Jjd about how we ~I/e theft problems. This , A;0nen to e oint where 111 
the employees think ltIcy C~ do wh te ~er. whenever the)' .....nt 1 e pi ined thill te Albert and rold - euc:tly .....hl t 
he needr to do and this was unac:etptablc and has to change, period. 1have raken over the scheduling of employees 
until we rei:. in respect and Albert wa,s lin~tr\l ct ed [0 (In: those employees th [did nor listen or Wlden l8l1d thAt he is a 
mAnaS'Cr Il.Qd not their friend at work." ReprimAnd signed by Mr. Carucci, Mr. Dorgan and MI. Juarez, 
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reprimand. Both repriman~ illustrate the owners' involvement in the dail y running of the 

business and their expoctatioJs of the general manager. 

Mr. C ucci is t the business routinely, almost daily .43 Mr. Juarez d. Mr. Carucci 

communic te daily." Mr. C tucci sets the salaries and approves raises.· 7 The company pays for 

health ins ce, vehicular J.s urance, and vehicle loans for the owner ; Mr.] ez does not 

receive any of these benefits).41 As a point of reference, evidence is of reco rd regard ing the 

functions and responsibilities of the general manager at Club 10 1, also owned by Respondent 

Mr. Juarez's responsibilities and benefits parallel the duties of the general mana.ger at Club 

10 .49 Bxcep for the fact that!the general manager t Club 101 does not sign p yroJI because the 

funds are held in a. children's J.un and the fiduciary responsibilities are higher.so 

The A1J concludes tha t the evidence reveals that Alberto Juarez is an emp loyee whose 

duties are those of a general mbager of a b .S I Those duties were set by the two owners. He is 

a person of general autho~ty who performs 311 reasonable tasks in conducting business'3 

operation. That. in itself, s not exclude Mr. tucci, In business context, the general 

manager directs and coordinates the operations of 8 small business, but reports to the chief 

executive officer. Mr. JuareJ reports to Mr. Carucci. who is the owner; or chief executive 

officer.52 When ked WhethJ he had a lot of authority, Mr. Juarez sai d "No, I h ve a lor of 

responsibi ' ty. n $.) 

Tr. Volume 2, p. l ~ and p. 24. 
Id-
Id.. al p. 3l. 
Tr. Il YoJwnc 2.p 42. Su lsoTr.alVoJum l . pp. 2 10-2 11. 

fd., II p. 40 and pp. .s -S ~. I 
Tr. 11 V Ol UI C 2, pp. 10-11 . . 

JI rd.• at p. 14. Mr. JIW'eZ testified that he places and receives orders, makes schedules, deals wlm personnel
 
mJllters llnd ?4Y' bills . He mu CJ sun-:/the "place is runnin! properly"
 
u Id.
 

Q. And do )'QU cOfuult .....,th Mr. Cuuc:ci in fulfilling thOl e dunes? 
A Yes. When there is a pr6blem that I eM 'l han Ie or only he can take care of, then 1 go ahead and It: t 

him know (by Mr. Juarez). 
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- I
B. T e 10 D from Manuel Juarez 

Mr. Carucci testified iat Manuel Juarez m de Joan to him. The money was forwarded 

to the corpo r te business accJunt. 0 0 the same day, Mr. Catucci wrote cbeck i the amoun t of 

S12S.000. for the purchase ffthe b , ma de out to Keith Mahar, the selli.a.g entity..i4 The 

monthJy mortgage payments for Manuel Juarez's home lien are paid from R spoadent's business 

chec "ng account. Manuel Juarez did not testify and thus, the re on for the alleged loan cannot 

be uJtimately certained. bnetheless. the subterfuge allegation in .s case uw01ves' Alberto 
I 

Juarez, not Manuel l uarez. The AU agrees with Respondentth i is an "odd" way to conduct 

business. But, th t in itself, iJinsufficient to sustain bterfuge. There e myriad of reasons 

that could explain the c xc~e between Respondent and Manuel Juarez. There is nothing of 

record that indicates that it wah anything but loan. Th alleged 10 was not memorialized into 

written fOIlD . Most importanJy I there is nothing on the record that proves there was quid-pro

quo involving ownership to Al erto Juarez. 

C. Tbe 3,000. check ade out to Alberto Juarez 

S3,ooO. check was made out to Mr. Juarez by Mr. Carucci. The staled purpose is 
I 

"partner diS1ributio~..·5S Mr. Carucci testified that he loaned Mr. Juarez the money. Mr. Juarez
 

requested the persona! loanto J ttle debts.S6 He p~d th loan in ful1. 57 The bookkeeper, Erica R.
 

Hoar, advised MI. Carucci to J mo the loan as a partner's distribution to indicate th money w
 

coming from Mr. Carucci's diJtributions. The Dote pay ble to Mr. Catucci by the corporation 

was reduced by the loan amoj t.SI Therefore, the annotation describes the sOW"CC of the money, 

not its purpose. Mr. Carucci's t~ stimQny w corroborated by Ms. Hoar.j9

I . 
n Id.• 11 p. 43. I 
J" Tr. I t Volume I. p. 2 
$3 Tr. If £xhibiu Volume, Petlrion¢( 's e..hibit No.6. ehee no. 1448 
~ Tr. tt Volume 2. pp. J9-21. I 
P Id; I p. 2 I and p. 26. 
31 If wu disclose.d that the corporate enrity which OPCl1Il 5 The LotllMini allr h~ a note p&yalJ le of S j 40,000. 
to Mr. Clltucci individuaJJ)' . Tr. at Vo l me 2, pp. 68· 69. 
» Tr. at Voiume 2. pp. 68-70. 
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D. Tht represe t.tioo kmaoager/o....aer 

Mr. Juarez signed as "owner/manager" on a handwritten applic cion wi the EJ Paso 

COUDty Health d Environmental District. It was a food establishment application for a Done day 

event ." Item number three t~ the application asks for the owner of the busiaess, Mr. juor<:>: 

wrote the names of Mr. C tUfl and Mr . Dorgan. On item number four. he: listed himself as the 

managerlperson-in-charge. Mr. Juarez testified that he did not know whether he was eli ible to 

sign the pplication, $0 he ,wrb
I 
te "ownu/m gu" to assure issuance of 

'
the permit,61 The AU 

agrees with Petitioner that on its face. the action is suspect. But, in the totality of )'sis, it 

is m.inDr faa and does not riJe to the level ofproving subterfuge. 

E. The criminal cODviction 

Mr. Carucci testi fied he was Dot entirely aware of the crimi nal conviction . He learned 

tha.t Mr. JUMez was on prob tiJn. but unaware of the felony conviction or tbe details surrounding 

it.n He stated "he really nevJ really spoke about it. It's not my issue to get into hi! personal 

busine.<s..... The AU gtCCS tlh Petitioner that the most common re on for subterfuge is the 

person's inability to obtain a .P1=rmit du to disqualification. But in this e. the reason for the 

alleged subterfuge was ad,vancls as fact . but it was not shown beyond an assumptio . 

In summation, the interpretation of the facts is Dot just a matter of credibility, bu one of 

reasonableness as well. The ~o undati o.n of the J is reasonableness. The requirement of 

"exclusive occupancy and control" must be defined ill a reason bie manner to accomplish the 

agency" statutory intent. It i.:unreasonable to require licensee perform all lask, . Yet, i' is 

reasonable that from a bus jne ~s perspective, the licensee will hire the personnel to conduct 

business, without abdic tin.g ultimatecontrol. The exclusi veness of the control in the rule refers 

to ultimate control. The trier 0 f ct, the ALI, has considered as evidence not only the testimony 

60 T"roIt .BxhibitJ Volume:, Petitioner's ElChibit No. 1. 
II Tr. ar Volume 2, p. 53. I 
51 Id., at p, 39; II'Id Tr. A1 Vol me I. p. 2 D , 
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and evidence presented At hearing, but also at inferences which may be reasonably drawn. 

S Ub~erfuge is riot a reasonable inference th t c be dr wo. The facts of record do not prove that 

Petitioner fulled to maintain exc lusive occupancy and contro l or Respondent eng ged in a 

subterfuge scheme. For all ~e reasons discussed herein, the AU fmd! the evidence insufficient 

to estabHsh subter:fUgC and recommends that the permit ~ld by Respondent be renewed. 

rv, FINDINGS OF FACT 

1.	 A two day hc:.aring convened on Monday, September 14, 2009, in the matter of tbe St 
of the Texas Alcohdlic Beverage Commission (petitioner) versus Southwest Bar 
Investments, formerly! mown Southwest PGP, LLC d/b/a The LoftlMini Bar 
(Respon ent). 

2"	 The hearing WAS held before Admini strative Law Judge (AU) Veronica S. Naj era at the 
State Office of Administrative Hearings. Bl Paso Regional Office, State Office Building, 
loe edat 401 East Fra.rikJin Avenue, Suite 580, EI Paso. Texas . 

3.	 Staff was represented JyMartin Wilson, staff attorney. Respondent was re resented by 
Lisa Aceves Hayes, attdrneyat law. 

.	 I 
4.	 Therecord closed on October 12, 2009. 

5.	 'The owners of The Lbft/Mini Bar are Alexander Frank Carucci and Joseph Harris
 
Dorgan.
 

6.	 The LoftlMini Bar operates under the uthority ofa mixed bever e permit, num MPr
 
674526, which i.ocJudJ a beverage cartage permit, c terer 's permit. and mixed
 
beverage late hours pentait in October 2001.
 

7.	 The bar is si ted wiJ the City and County of EI Paso. Texas. 

l .. l ' . . admini . hi8.	 Respon dent does Dot have any pnor V10 auons In Its stran ve story. 

9.	 Upon receipt of a. "tip" from a source that remained undisclosed ar hearing, the TABe 
conducted subterfuge investigation. 

ro.	 Mlllluel Juarez is the gen cal manager at The Loft/Miai B . 

11.	 :vir. Juarez j an aUthOrizld signer on the business checking accounts, 
I 

r-.at Vo lume J, at 213. 
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12 W · · ks	 I . n ting chec to pay vendo s d ~ffixi ng a signature to p yroll checks does not 
ind..i~te chat Mr. Jua.riz is an owner of the bar . 

13. The owners continue to write and sign checks for items in the course of conducting 
business. 

14. Mr. C cci is t The	 ! oft/Mini B routinely, almost daily. 

15.	 Mr. Juarez and Mr. caLcci communicate daily.
 

·1
 
16.	 Mr. C tucci sets the salaries and approves rai ses. 

17.	 Southwest Bar hiveJents. LLC pays the own er's health insurance, vehicular insurance, 
d vehicle (0 

18,	 Mr. Juarez does. not rece ive any of the owner benefits enum era ted in number 17 hove . 

19.	 Mr. Juarez ' s responsibili ties and benefits parallel me duties of the general manager at 
Club 101. 

20.	 Mr. Juarez is an employee whose duties are those of a general manager of a b 

21.	 Mr. ' J..... i• • pcr.lOl of general authority who performs 1 reasonable tasks In 

conducting th e business s operation. 

22.	 There isno evidence oflrecord that proves there was 8 quid-pro-quo invo lving ownership 
to Alberto Juarez resulting from an alleged loan from Manuel Juarez to Respondent, 

23.	 Erica R. HOM, bookkeJer, advised Mr. Catucci to memo a. $3,000. loan to . Juarez as 
~aetaer l5 distributio " to indicate the money was coming from Mr. Carucci 's 

distri butions . The annotation describes the source of the money, not its purpose. 

24.	 ~e fact that Mr. Juarel signed as "owner/manager' on a hand wri tten pplieation with 
the El P 50 Co unty Health and Environmental District for an event permit is suspect, but 
in the totality of the anal Ysis, it is a minor face and does not prove subterfuge. 

25.	 Mr. Juar ez's inability tJ obtain & permit due to disqualifica tion w adv as the 
reason for the su bterfuge but it w not shown beyond an assumption. 

26.	 Respondent maintains u1Jim a~e control over the operation of the licensed premi ses. 
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v, CONCbUSIONS OF LAW
 

1.	 The TcX8S Alcoholic Beverage Commission has juri diction over this proceeding 
pursuant to rEX. ALCO. REV. CODEANN. (Code) §§ 5.31 and 5.35. 

2.	 The State Office of ~dministrati\le Hearings has j urisdiction over all matter rel ting to 
conducting a hearing Iin this proceeding, including the prepar tion of proposal for 
decision with proposed findings of fact and conclusions of law, PW'9\l3.Dt to Code § 5.43 
and TEX. GoV'T CooEIA . §§ 2003 .021(b) and 2003,042. 

3.	 Notice of hearing was provided pursuant to 1 TEX, ADMIN. CODE (TAC) § 155.40 1 and 
Code § 11 .63. 

4.	 Based upon the FindIn;gs of Fact. R.esponden did ot fail to have and maintain.exclusive 
occupancy and control of the entire licensed premises in every phase of the storage, 
possession, transportation and sale of all alcoholic beverages purchased, sold or stored OIi 
the licensed premises. 

5.	 Based upon the Findings of Fact. Respondent did not engage in device, scheme or pl 
. which surrendered	 control of the employees, premises or b iness of the permittee to 
Alberto Juarez. 

6.	 Based upon the Findings ofFact, Respondent did not engage in suhterfug . 

7.	 The evidence does no Isupport an enforcement action against Respondent pennit 
.number MB-674526 should be renewed. ....,........ I 

.. .... 
. i 

I	 ./SIGNED D ember 2, ZOO, . J L24 
STATE pFFICE OF ADMINlSTRA!- 'IE HEARINGS 
EL PAS" REGIONAL OFFICE -J 

VERONJCA S. NAJE 
ADMIN1ST TIVE LAW JUDGE 


