
DOCKET NO. 581426
 

GENOVEVA UMANZOR (ET AL) § BEFORE THE TEXAS 
D/B/A ORIENTANA NIGHT CLUB II § 
PERMIT/LICENSE NO(s). § 
MB651738, PE & LB § 

§ ALCOHOLIC 
§ 

DALLAS COUNTY, TEXAS § 
(SOAH DOCKET NO. 458-09-3544) § BEVERAGE COMMISSION 

ORDER ADOPTING PROPOSAL FOR DECISION 

CAME ON FOR CONSIDERATION this 19th day of August , 2009 the above-
styled and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Michelle 
Kallas. The hearing convened on June 17, 2006 and adjourned the same day. The Administrative 
Law Judge made and filed a Proposal for Decision containing Findings of Fact and Conclusions of 
Law on July 13,2009. The Proposal for Decision was properly served on all parties who were given 
an opportunity to file Exceptions and Replies as part of the record herein. As of this date no 
exceptions have been filed. 

The Administrator of the Texas Alcoholic Beverage Commission, after review and due 
consideration of the Proposal for Decision adopts the Findings of Fact and Conclusions of Law of 
the Administrative Law Judge that are contained in the Proposal For Decision and incorporates those 
Findings of Fact and Conclusions of Law into this Order, as if such were fully set out and separately 
stated herein. All Proposed Findings of Fact and Conclusions of Law, submitted by any party, which 
are not specifically adopted herein, are denied. 

IT IS THEREFORE ORDERED by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC §31.1 of the Commission Rules, that Respondent's permit hereby SHOULD 
NOT BE SUSPENDED OR CANCELLED. 

This Order will become final and enforceable on September 14, 2009 unless a Motion for 
Rehearing is filed before that date. 



By copy of this Order, service shall be made upon all parties in the manner indicated below. 

SIGNED this the 19th day of August ,2009 at 
Austin, Texas. 

Alan Steen, Administrator 
Texas Alcoholic Beverage Commission 

Honorable Judge Michelle Kallas 
ADMINISTRATIVE LAW JUDGE 
State Office of Administrative Hearings 
6333 Forest Park Rd, Suite 150-A 
Dallas, Texas 75236 
VIA FACSIMILE: (214) 956-8611 

Timothy E. Griffith 
ATTORNEY FOR RESPONDENT 
101 East Park Blvd., Suite 600 
Plano, Texas 75074 
VIA FACSIMILE: (469) 742-9521 

Genoveva Umanzor (ET AL) 
d/b/a Orientena Night Club II 
RESPONDENT 
8120 Harry Hines 
Dallas, Texas 75235 
VIA U. S. REGULAR MAIL 

Sandra K. Patton 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Dallas Enforcement Office 

SKP/aa 
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STATE OFFICE OF ADMINISTRATIVE HEARINGS
 
DALLAS OFFICE 

6333 Forest Park Road Suite 150a 
Dallas, Texas 75235 

Phone: (214) 956-8616 
Fax: (214) 956-8611 

DATE: 07/13/2009 

NUMBER OF PAGES INCLUDING THIS COVER SHEET: 08 

REGARDING: PROPOSAL FOR DECISION 

DOCKET NUMBER: 458-09-3544 

JUDGE MICHELLE KALLAS 

FAX TO: FAX TO: 

TIMOTHY E. GRlFFlTH (GRlFFITII & RlCH, PLLC) (469) 742-9521 

SANDRA K. PATTON (TEXAS ALCOHOLIC BEVERAGE (713) 426-7965 
COMMISSION) 

ALAN STEEN (TEXAS ALCOHOLIC BEVERAGE (5 J2) 206-3350 
COMMISSION) 

LOU BRIGHT GENERAL COUNSEL (Alcoholic Beverage (512) 206-3498 
Commission. Texas) 

NOTE: IF ALL PAGES ARE NOT RECEIVED, PLEASE CONTACT LEIGH NOLAN(lda) (214) 956-8616 
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State Office of Administrative Hearings
 

Cathleen Parsley
 
Chief Administrative Law Judge
 

July 13, 2009 

Alan Steen VIA FACSIMILE 512/206-3203 
Administrator 
Texas Alcoholic Beverage Commission 
5806 Mesa Drive 
Austin, Texas 78731 

RE:	 TEXAS ALCOHOLIC BEVERAGE COMMISSION VS. 
GENOVEVA UMANZOR (ET AL) d/b/a ORIENTENA NIGHT CLUB, II 
SOAH DOCKET NO. 458-09-3544 

Dear Mr. Steen: 

Please find enclosed a Proposal for Decision in this case. It contains my recommendation 
and underlying rationale. 

Exceptions and replies may be filed by any party in accordance with 1 TEX. ADMIN. 

CODE § 155.507(c), a SOAH rule which may be found at www.soah.state.tx.us. 

Sincerely, 

Michelle Kallas 
Administrative Law Judge 

MKIlIUI 
Enclosure 

Xc:	 Sandra K. PaUon, Staff Attorney, Texas Alcoholic Beverage Commission, VIA FACSIMILE 713/42617965 
Lou Bright, Director of Legal Services, Texas Alcoholic Beverage Commission, VIA FACSIMILE 5121206-3498 
Timothy Griffith, Attorney for Respondent, VIA FACSIMILE 4691742-9521 

6333 Forest Park Road, Suite 150A • Dallas, Texas 75235 
(214) 956-8616 Fax (214) 956-8611 

http://www.soah.state.tx.us 
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DOCKET NO. 458-09-3544
 

TEXAS ALCOHOLIC BEVERAGE § BEFORE THE STATE OFFICE 
COMMISSION, § 

Petitioner § 
§ 

V. § 
§ OF 

GENOVEVA UMANZOR (ET AL) d/b/a § 
ORIENTENA NIGHT CLUB, II, § 

Respondent § 
§ 

TABC NO. 581426 § ADMINISTRATIVE HEARINGS 

PROPOSAL FOR DECISION 

The Texas Alcoholic Beverage Commission CTABC, Commission) staff(petitioner) brought 

this enforcement action against Genoveva Umanzor (et al) d/b/a Orientena Night Club, II 

(Respondent), for engaging in lewd. immoral, or indecent conduct on the pennitted premises. The 

Administrative Law Judge (ALJ) finds that Petitioner failed to prove the allegation by a 

preponderance of the evidence and recommends that no action be taken against Respondent's 

pennits. 

I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY 

TABC has jurisdiction over this matter under TEX. ALCO. BEV. CODE ANN. ch. 5 and §§ 

11.61 and 104.01. The State Office of Administrative Hearings (SOAH) has jurisdiction over all 

matters related to conducting a hearing in this proceeding, including the preparation ofa proposal for 

decision with proposed findings offact and conclusions of law, pursuant to TEX. GOV'T CODE ANN . 

ch.2003. 

On May 5, 2009, Petitioner issued its notice ofhearing. directed to Respondent. On June 17, 

2009, a hearing convened before SOAH AU Michelle Kallas at 6333 Forest Park Road, Suite 150­

A, Dallas, Dallas County, Texas. Petitioner was represented at the hearing by Sandra Patton, TABC 
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StaffAttorney. Respondent was present and represented at the hearing by Timothy Griffith, attorney. 

The record closed on June] 7,2009. 

II. DISCUSSION 

A. Applicable Law 

The Commission or administrator may suspend an original or renewal permit ifthe permittee 

violates a provision of the Alcoholic Beverage Code (Code) or a rule of the Commission. TEx. 

ALCO.BEV.CODEANN. § 11.6] (b)(2). 

The Code provides that no person authorized to sell beer may engage in conduct on the 

pennitted premises which is lewd, immoral, or offensive to the public decency. This includes the 

solicitation ofa person to buy a drink for the purpose of consumption by an employee. TEX. ALCO. 

BEV. CODE ANN. § 104.0](4). 

B. Evidence 

1. Petitioner's Evidence 

TABC Enforcement Agent Daniel Garcia testified at the hearing that he, along with Agent 

Ruben Suarez, was dispatched to the permitted premises in an undercover capacity on November 9, 

2008. The agents arrived at approximately 12:20 a.m. Agent Garcia purchased a Bud Light from the 

bartender for around three dollars and was directed to sit at a table. 

The agents were approached by a woman who said her name was Carmen. I Carmen stated 

J During the course of the hearing, Agent Garcia testified that Carmen's actual name was Doris Velasquez. For the 
purpose of this decision, the AU will continue to refer to her as Carmen. 
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that she worked at the location. When asked what she did at the location, she informed the agents 

that she danced and drank beer. Carmen then asked Agent Garcia to buy her a beer. She infonned 

him the beer would cost $15.00. Agent Garcia testified that he placed a twenty dollar bill on the 

table which Carmen took and used to purchase a beer at the bar from the bartender. Carmen returned 

to the table with a Bud Light beer and a five dollar bill. Agent Garcia did not recall seeing a manager 

at the location and stated that no one attempted to stop the transaction. Agent Garcia testified that he 

took a sip of IDS beer and then left the location with Agent Suarez. 

Once Agents Garcia and Suarez left the premises, the TABC identification team entered the 

premises and arrested Carmen based upon a description provided by Agent Garcia. She was taken 

outside where she was positively identified by Agents Garcia and Suarez as the individual who had 

solicited the alcoholic beverage. 

On cross examination, Agent Garcia testified that he did not see Respondent on the licensed 

premises 01) November 9, 2008, nor did he see Respondent exert any control or direction over 

Cannen. He testified that his job was to work in an undercover capacity and, as such, he did not 

request to see any employment records, payroll records, or work schedules with regards to Cannen. 

Furthermore, he did not interview Respondent regarding Cannen's employment status at the 

location. 

2. Respondent's Evidence 

Respondent testified at the hearing that she is the permit holder. She works as the bartender 

on a full time basis and was present at the location on November 9, 2008. Other than herself, the 

only other people working at the location were the deejay and the security guard at the front door. 

According to Respondent, she remembered seeing a woman arrested on November 9, 2008, 

but she did not know the woman's identity. She testified that she had never seen Carmen before that 
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date and had not seen her at the location since. Respondent testified Cannen was not her employee, 

was not on her payroll, and was never scheduled to work at the location. 

C. Discussion and Recommendation 

The preponderance of the evidence does not support a finding that Respondent's employee 

engaged in lewd, immoral, or offensive conduct by soliciting an alcoholic beverage for consumption 

by the employee. In this case, there are two issues to be determined. First, Petitioner must establish 

that there was an employee/employer relationship. Second, if there is an employee/employer 

relationship, Petitioner must establish that the employee solicited a drink for consumption by the 

employee. 

The Code does not specifically define the term "employee." InAckleyv. State, 592 S.W. 2d 

606, 608 (Tex. Crim. App. 1980), the Texas Court of Criminal Appeals defined "employee" as "a 

person who works for another in return for financial or other consideration." The court stated that 

the test for determining whether one person is another person's employee is whether or not the 

person is subject to the control of the other person. 

In this case, Petitioner failed to establish that Carmen was an employee as that term was 

defmed by the court in Ackley. The only evidence provided by Petitioner that Cannen was 

Respondent's employee was Cannen's single statement to Agent Garcia that she worked at the 

location. Petitioner did not provide any corroborating evidence that Carmen performed work for 

Respondent in return for some sort of compensation, nor did they establish that Respondent ever 

exerted any type ofcontrol over Carmen's activities at the location. Agent Garcia admitted during 

the hearing that he did not further investigate Cannen's employment status at the location. There 

was no evidence of any employment records, payroll records, or work schedules to establish that 

Carmen worked for Respondent. Furthermore, there was no evidence ofinterviews ofany witnesses 

which would support the notion that Carmen was Respondent's employee. Respondent, who 
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appeared credible at the hearing, stated that Cannen was not her employee and that she had never 

seen Cannen before the night of the incident. 

Given the facts in this case, Petitioner has failed to establish an employee/employer 

relationship between Cannen and Respondent. Therefore, the ALl finds that no action should be 

taken against Respondent. 

III. FINDINGS OF FACT 

I.	 Genoveva Umanzor, d/b/a Orientena Night Club, II (Respondent) holds a Mixed Beverage 
Pennit, MB-65l738, including a Beverage Cartage Pennit and a Mixed Beverage Late Hours 
Permit, issued by Texas Alcoholic Beverage Commission (TABC, Petitioner) for the 
premises located at 8120 Harry Hines, Dallas, Dallas County, Texas. 

2.	 On November 9, 2008, TABC Agents Daniel Garcia and Ruben Suarez participated in an 
undercover operation at the pennirted premises. 

3.	 On that date, Agents Garcia and Suarez were approached by a woman who identified herself 
as Carmen and stated that she worked at the location. 

4.	 Carmen asked Agent Garcia to purchase her a beer for $15.00. 

S.	 Agent Garcia laid $20.00 on the table. Cannen took the money and purchased a beer from 
the bartender. She returned to the table with a Bud Light and $5.00 in change. 

6.	 Agents Garcia and Suarez left the location, and Cannen was subsequently arrested for 
soliciting an alcoholic beverage. 

7.	 Respondent did not know Cannen and had never seen her befor~ the incident. 

8.	 Cannen was not on Respondent's payroll or work schedule. 

9.	 Respondent did not exert any control or direction over Carmen's activities at the location. 

10.	 On May 5, 2009, Petitioner sent a notice of hearing by certified mail, return receipt 
requested, to Respondent's mailing address as listed in the Commission's records, informing 
Respondent of the date, time, and place of the hearing, the statutes and rules involved, and 
the legal authorities under which the hearing was to be held. 



'/13/2009 15:33 FAX 214 956 86" STATE OF TEXAS	 ~ 008/008 

SOAH DOCKET NO. 458-09-3544 PROPOSAL FOR DECISION	 PAGE 6 

11.	 The hearing on the merits convened June 17, 2009, at the State Office of Administrative 
Hearings (SOAH), 6333 Forest Park Road, Suite 150-A, Dallas, Dallas County, Texas, 
before Administrative Law Judge (ALJ) Michelle Kallas. Petitioner was represented at the 
hearing by Sandra Patton, TABC StaffAttorney. Respondent was present and represented at 
the hearing by Timothy Griffith, attorney. The record closed on that date. 

IV. CONCLUSIONS OF LAW 

1.	 TABC has jurisdiction over this matter pursuant to TEX. ALCO. BEV. CODE ANN. ch. 5 and §§ 
11.61 and 104.01. 

2	 SOAH has jurisdiction to conduct the hearing in this matter and to issue a proposal for 
decision containing findings of fact and conclusions of law pursuant to TEx. GOV'T CODE 
ANN. ch. 2003. . 

3.	 Proper and timely notice of the hearing was effected on Respondent pursuant to the 
Administrative Procedure Act, TEX. Gov'T CODE ANN. ch. 2001, 1 TAC § 155.501 and 16 
TAC § 37.3. 

4.	 Cannen was not Respondent's agent, servant, or employee. 

5.	 Respondent, or its agent, servant, or employee, did not violate TEx. ALCO. BEV. CODE ANN. 
§ 104.01(4). 

6.	 Respondent's pennit should not be suspended. 

SIGNED July 13, 2009. 

MICHELLE KALLAS 
ADMINISTRATIVE LAW JUDGE 
STATE OFFICE OF ADMINISTRATIVE HEARINGS 


