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TEXAS ALCOHOLIC BEVERAGE § BE -ORE THE TEXA 
COMMISSIOl § 

§ 
VS. § 

§ 
GEORGE THEAD O WATSON § 
D/B/A OLD BARN ICE HOUSE & BAR-B-QUE § ALCOHOLIC 
LICENSE NO. BF536805 § 
RO B "RT ON CO Y, TEXA S § 
(SOAH DO CKET 1 O. 458-09-3848) § B EV •RAGE COM MISSION 

ORDER 

CAl\'IE 0 FOR CON IDERATION this 28th day of October . 2009, the above-
styled and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Richard R. 
Wilfong. The hearing convened on the 5th day of August, 2009 and adjourned on September 17, 
2009 after Staff and Respondent submitted briefs on the "s afe harbor" statute. The Administrative 
Law Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions of 
Law on the 2nd day of October, 2009. The Proposal For Decision was properly served on all parties 
who were given an opportunity to file Exceptions and Replies as part of the reco rd herein. As of this 
date no exceptions have been filed. 

The Administrator of the Texas Alcoholic Beverage Commission, after review and due 
consideration of the Proposal for Decision and Exhibits. adopts the Findings of Fact and Conclusions 
of Law of the Administrative Law Judge, which are contained in the Proposal For Decision and 
incorporates thos e Findings of Fact and Conclusions of Law into this Order, as if uch were fully set 
out and separately stated herein. All Proposed Findings of Fact and Conclusions of Law, submitted 
by any party, which are not specifically adopted herein, are denied. 

IT IS THEREFO RE ORDERED, by the Administrator of the Texas Alcoholic Beverage 
Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code and 16 
TAC §31.1 , of the Commission Rules, that your license is hereby SU ' PENDED. 

IT IS THER EFORE ORDERED that un less the Respondent pays a civil penalty in the 
amount of $4,500.00 on or before the 15th day of Decemb r , 2009 ~ all rights and privileges granted 
by the Commission under the abov e described license will be USPENDED for thirty (30) da. s, 
beginning the 23rd day of December, 2009. 

This Order will become final and enforceable on the 23rd day of No ember , 2009 ~ 

unless a Motion for Rehearing is filed before that date. 



By copy of this Order service shall be made upon all parties by in the manner indicated 
below. 

SIGNED this the 28th day of Octob r . 2009, at Austin, Texas. 
I 

Alan Steen, Administrator 
Texas Alcoholic Beverage Commission 

EEH/cb 

Honorable Judge Richard R. Wilfong
I 

ADMJ~ ISTRATlVE I A'''IJUDGE
 
State Office ofAdministrative Hearings
 
Waco/Austin
 
VIA FACSIMILr : (254) 750-9300
, 
VI FACSII\ULIE: (512) 475-4994 

George Theado Watson 
SPO DENT 

d/b/a Old Barn Ice House & Bar-B-Que 
3415 FM 1644 W. 
Franklin, TX 77856 
VIA REGUL AR MAIL 

Emily E. Helm 
I 

ATTORNEY FOR P TITiaN ~ 

TABC Legal Section 

Licensing Division 

Waco District Office 
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TEXA ALe HOLIC B VERAG E BEFORE T HE STATE O FFI C E 
CO J'v MISSIo r.;. 

Petitioner 
§ 

v. § 

I 
§ 

GEO RGE n JE ADO WA1i 0 1 § OF 
D/B/A OLD flA NICE HO E & § 
BAR -R-Q UE § 
PERM IT NO. BF53680­
(TABC CAS E J '0 . 57811 7), § 

Respo ndent I § 

PROPO ' AL FO R DE CI ION 

The staff (Staff) of the Texas Alcoholic Be verage Commission (T ABe:: or Petitioner) 

requested that the permit of George Theado Watson d/b/a Old Barn lee House & Bar-B-Que 
I 

(Respondent) be suspended t~r 30 days or that Rcsponden be assessed an administrative penalty of 

$4,500, in lieu of suspension of the perm it, beca use Respondent viol ated the Texas Alcoholic 

Beverage Code and TABC rules on June 30, 2008, by selling an alcoholic be erage to a minor. The 

facts are undisputed and the sole issue to be decided is whether the "safe harbor" defense under 

~ 106.14(a) TEX A.LCO. BEV. /CODE ANN. (Code) is applicable under the facts of thi s case so as to 

absol ve Respondent from liability. The Adm inistrative Law Jud e (AU) recommends that 
I . 

Resp ondent's permit be suspended for 30 days and that Respondent he given the opportunity to pay 

an administrative penalty of$4,500, in lieu of suspension o{the permit because Respondent does no! 

meet the "safe harbor" requirements of ~ 106 .14(a) ofthc Code. 

r. PROC,EDURAI HI STORY AND RJSDI CTIO ­

There are no contested issues of notice or jurisdiction, and these matters are set out in the 

Findings of Fact and Conclusions of Law without further discussion here. 
I 

The hearing on the merits convened August 5, 2009~ at The Sta te Office of Administrative 

Hearings (SOAH), Raleigh Building, 801 Austin Ave ., \ ace, Texas, before AU Richard 
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I 

R. Wilfong. TABC was reprFsented by its stan' attorney Emily Helm. Respondent appeared all his 

own behalf. At the conclusion ofPetitioner's evidence, Respondent stipulated to the facts and raised 

the affirmative defense that the "safe harbor" provisions of § 106. J4 of the Code, and J6 TEX. 

ADMIN. CODE:: (TAC) § 50.10; arc applicable under the facts to absolve Respondent of liability. The 

record closed on September :17, 2009, after Staff and Respondent submitted briefs on the "safe 

harbor" statute, 

rr, BACKGRdUND AND MMARY OF tn n rs UTED FACT. 
I 

Respondent is the holder of a Beer ) etailcrs 0 f Premise License issued by TADC for the 

premises known as Old Barn Icc House & Bar-S-Que, located at 29j 8 FM I 44 West, Franklin, 

Robertson County, Texas. 

On June 30,2008, a 17-year-old minor, who was working with TASe and the City of Bryan 

Police Department in a "sting' operation, was sold an alcoholic beverage at Old Barn Ice House 

& Bar-R-QuE' by its employee.Amanda M. Topfer, who had been employed approximately 10days. 

She did not request the minor to provide proof of age, She was scheduled to <mend the next 

scheduled TABC scller.selvc ~· training program whicb would have been comple ted within 30 daysof 

her employment; but she was not seller-server [rained at the time (If the violation on June 30, 2008. 

TIT. THE 
I 
ALLEGATIOl' A In APPLICABLE LAW 

A. Allegations 

Staffalleges that Respondent, its agent, servant or emp loyee, with criminal negligence, sold 

or del ivered an alcoholic beverage to a minor, in violation of § I06.13(a) of the Cod '. 

B. Respondent . Affirmariv Defen e 

Respondent raised § 1p6,14(a) of the Code, or the "safe harbor' statute, as an affirmative 

defense , claiming that Respondent is protected from TABes action because Respondent complied 

with this statute, 
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In pertinent p 3J1 , §I 06.14(a) of the Code states that the sale , s rvi e, dispensing , or delivery 
I 

ofalcoholic beverages [0 a minor or an intoxicated person shall not be attr ibutable to the employer if: 

(1) the employer requires its employees to attend a Comm ission-approved seller 
. . I I

training program; 

(2)	 [he employee has actually attended such a training rcgram; and 

(3)	 the employer has not directly or indire..tly enco uraged the employee to violate 
such law. 

A licensee who claims exemption from administrative action under § 106. \4(a) of the Code 
I 

bears the burden of proof. TABC's recovery against a licensee is barred if that licensee alleges and 

proves all three components of the statute. 

Further clarification of the requirements of the "safe harbor" statute me found at the 

Commission rules in 16 TAC ch. 50. As relates to Code § 106, t4(a) , 16 TAC § 50-!O(a) sla tes that, 

"the Commission shall requ ire each li nsee/permitee who claims exemption from administrative 

action under [Code] § ] 06.1 ~, to produce evidence . . . that the liccnsce/perrnitce met the three 

criteria outlined in § 106.14(a) .,,2 

IV. SUM 1ARY AND A A YSI OF L ~GA L RG EJ ' 

A.	 Respondent's Argumen ts 

Respondent acknowledges that Code § 106.14 requires a licensee/perrnitee to prove aU three 

elements, includin g [he seco ~d element that, "the employee has actually attended such a training 

~ The phrase "sell er-ser ver" iscommonly used to ~ ign i f: thai a person has slll.:cessfully graduated :r.'"" ~ 'J.'\.£lC-ap roved 
se ller tra ining program under 1 sx . Acco, BEV. COOEAN~ . § I ' to.1.. Commi ion rules il L 16 TD :. I.f) MJN Co')[, (rAe) ch. 50 
establish the requrrcrnenrs for approval of se ller -se rver lrllining programs, lind the require" .nts 1I1ld procedures Io r certificauon under 
these programs. GraduJ ICS or ltle e programs receive a certiflcarc 10 5i nify successfu l cornplerinn f' the program, d [his certificate 
is val id for two year s. The se ~c ll c r ·sen\u tra inin g programs are calculated 10 'Odify the b ~h ll 'lOr of seller- servers of alcoholic 
beverages. primarily 10 preven t he sale of alcoholic beverages [0 minot>and intoxicated pet - ns, TA BC malurains D ItS I ( I t' currently 
certified sellers, See 16 TAC §§ 50.1 M id 50,8(a)(b)(d) . 

2 See 16 T:\C § 50.10(a) and (b), 
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program:' but contends that 16 TAe § 50.1O(b) allows an employer 30 days from the d ate of hire to 

satisfy the second element Ul~der § 50.! O(b): 

(b) The lice nsee/permitee shal l not be dee med to require its employe es to 
attend a com miss ion Jpproved seller-serve r traini g program unless employees are 
required to attend .'il )ch program within 30 days of their initial employment 
(emphasis added) 

Re spondent construes this language to mean that the converse is true ., that a 

licensce/perrnitee shall be delmed to require its employees to attend a train ing program iCeach 
I 

empl oyee is required to attend such training within 30 day , thereby giv ing the employer a JO-day 

window to sat isfy the second J lem ent of Code \:, 106 .14(a). Thu s, Respondent claims he has mel the 

requirement of Code § 106 .14ta) (2) since he requires all employees to an nd a commiss ion approved 

seller/server training program' within 30 days of their initi al ernploymen . 

Respondent argues, j n' the alte rnative. that i f the "safe harbor" provision is nut avr ilabJe to 

him as he interprets the s ta tuteland ru le, then he should nonetheless beaffor ded liability protection to 

avoid undue burden on him aSia small business owner. Re spondent contends that he only needs one 

employee and that employee spouJd be allowed to work while waiting for the next scheduled training 

program , and the employer should have "safe harbor" protection during the interim. To require 

otherwise places an unfair burden on small business owners. Respondent further contends that his 

. .. . .1, I I . I ' .interpretauon is consistent W it 1 tie ezis anve intent. I ~. 

B. Petitioner' s Argumen ts 

I 
Petitioner argues that lAC§ 50.1 O(b) makes clear that fo r the "safe harbor" pr ot ect ion of 

Code § 106. I4(a) to apply, all three elements o f the sial ute must be met at the time of the violation. 

Petitioner further asserts that f ade § I06 . 14(a) needs no interpretation as argued by Respo ndent, 

because it clearlv and unequivocally requires that the employee who so ld the alcoholic beveraze "has. I ' . ~. 

I 
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actually attended such a trail~ing program ." Pet itioner cites several cases that hold that the statute 

requires the employee in que ~tion to have actually attended the seller-server trainin g pro gram.' 

C.	 ALJ"'s An a lysis 

The 1\ U agrees with Petitioner, 16 TAC § 50. ]0 does not, as Respondent conte ts , interpret 

Code § 106. J 4(a) in such Of w;ay as to create a grace period of up to 30 days providin g an employer 

"safe harbo r" protection for violations committed by a new employee before the employee attends 

seller-server training. Rather , the statute and rule at issue are "in harmony in that they unequivocally 

require a iiccnsce/permitee tolprove that all three elements ofCode § 106.14(a) have been met to be 

elig ible for "safe harbor" a oidance of administrative enforcement action. Addit ionall y, the statute 

provides no exception for small business owners. 

V. CO 'CL U I 

Respondent failed to sustain his burden to pro ve the second prong of the "safe harbor" 

statute, because the stipulated evidence shows that Ms. Topfer was not a TABe-certified seller on 

June 30, 2008 . 

Because Respondent failed to meet the requirements of CODE § l06.14(a), the sale of an 
I 

alcoholic beverage to a minor by Respondent 's employee Ms. Topfe r, on June 30, 2008, without 

requestin g proof of age, should be attributed to Respondent. The ALl concludes that Respondent 's 

license should be. suspended for 30 days, and Respondent should be given the opportunity to pay an
I 

admin istrative penalty of$4,500, in lieu of suspension of his licen: . 

VI. FINDY G OF FA CT 

l ,	 George Thcado Watson d/b/a Old Barn Ice House & Bar-B-Que (Resp ondent ) is the holder
 
of a Beer Retailer' .Off Premise License issued bv the Texas A lcoholic Beverage
 

3 Pent} l ' , ;ea/. Inc.. ,Pb/a Fina One Stop, 90 I S.W.2d 663. 667 (Tex.App.- San An [OIHO 19Y5, wri t denied); 
Perseus, Inc. dibla Hipp odrome 1'. Debbie Canody, <]1 al, 995 S.W.2d 202 (Tex . pp.- -SUll Antonio , 999. rehearing 
denied); 20801. Inc. 1' . John L. Parker, _49 S.W.3d 392 (S.C!' 2008). 
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Commission (TABC) for the prem ises loc led at 2938 FM 1644 West, Frankli n, Roberts on 
County, Texas. 

2.	 On June 30, 2008, Respondent's employee, Amanda M. Topfe r, sold an alcoho lic beverage 
to a 17-ycar-old minor without rcqu 's ting proof of age. 

3.	 On June 30. 2008, Ms. Topfer had been employed by Respondent for approximately 10days. 
She was scheduled to attend the "fABC seller-server trainin within 30 days of her initial 

I	 ~ 

emp loyment. 

4.	 Ms. Topfer had not received TABC seller- server training on or before June 30, 2008. 

5.	 On May 5, 2009, T :\BC sent its Notice of Hearing to Respon ent, The Notice of Hearing 
contained: a statement of the date, location and nature of the hearing: a statement oft he legal 
authority and jurisdiction under which the hearing was to be held; a reference to the 
partic ular sections 0 [, the statutes and rules involved; and a short plain statement of the 
allegations and the, reiief souzh t b)! the Commission. 

I	 " 
6.	 Tile hearing on the merits was convened on August 5, 2009, at the Stare Office of 

Administrative Hearings, 80 I Austin Ave., Suite 750, Waco, Texas, before Administrative 
Law Judge Richard R{ Wilfong. The Commission appeared by staff attorney Emily Helm, 
Respondent appeared on his own behalf, Evidence and argumen t were hear . and the record 
closed September 7,12009, afte r the parties briefed the "safe harbor' statute issue. 

I VII . CO. le L SIO S OF LA\ 

1.	 The Commis. ion has jurisdiction overthis matter pursuant t TEX. A t.co . BEV. CODE ANN.
 
subchapter B of chapter 5.
 

2.	 The Slate Office of Admini stra tive Hearings has j urisdiction over matters related to the 
hearing in this proceeding, includ ing the authority to issu a proposal for decision with 
proposed findings of Ifact and conclusions of law, pursuant to TEX. G OV'T CODE A NN. 

cll. 2003. 

3.	 Prop er and timely notice of the hearing was provided as required under the Administrative 
Procedure Act, TEX.OOV'T ODE A NN. §§ 2001.051and 200 1.052; TEX. ALCO. B EV. CODE 

A NN. § 11.63;and 11!EX.ADMIN, CODE 1\ 155.401. 

4.	 On June 30, 2008, Respondent 's employee with criminal negligence so ld an alcoholic 
beverage to a minor in lviolation of Tz .. A .CO. Brv. CODEA, N. § 106. I3(a), and the actions 
ofRespondent 's employee are attrib utable to Respondentpursuant to TEX.ALCO. BEV. CODE 

ANN. § 106.13. 
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5.	 Respondent did nOl lT1cet the requirements tor "safe harbor" avoidance of liability for [he 
violation by his employee pursuant to TEX. ALCO. BEV. CODE ANN. § 106. J 4(a) . 

6.	 Suspension of Respondent's license is warranted. 

7.	 Based on these Findings of Fact and Conclusions of L. w it is recommended [hat 
Respondent's license l be suspended for 30 days, and that Respondent be given the 
opportunity 10 pay an adnunistrative penaltj r of •.~ . ·00, in Iieu of suspen ion f the;' license. 

I 
SIGNED October 2, 2009. 

I 

~e~~ 
Rl HARD R. WIU?ONG 
ADMINISTRATIV E LAW J UDe · 
ST ATE OFF ICE OF A D~U 'J TRA TIV£ HE AR ING S 


