
TEXAS AI., OR OLIC B 'VERAGE § B ~ FOR THE T XAS 
COMMISSIO § 

§ 
VS. § 

§ 
JOSE TOBIAS AGUERO § 
D/B/A LIGHT BAR § ALCOH OLIC 
PERMIT/LI CENSE NO(s). MB572969, LB & § 
PE § 
ELPASO OUNTY, EXAS § 
(SOA H DOCKET NO. 458-10-1487) § BE ERAGE COMMTSSI 1 

ORDER 

rCAM E 0 OR CONSIDE ON this 3rd day of --"'M=..ay'-- ._. ' 2010, the 
above-styled and numbered cause . 

After proper notice was given, this case was heard by Administrativ Law Judge Veronica S. 
Najera. The hearing convened on the 14th day of January, 2010 and adjou rned the same day. The 
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact and 
Conclusions of Law on the 4th day of March, 2010. The Proposal For Decision was properly served 
on all parties who were given an opport unity to file Exceptions and Repli es as part of the record 
herein. As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration of the Proposal for Decision and Exhibits, adopts the Findings of Fact and 
Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of -act and Conclusions of Law into this rder, as if such 
were fully set out and separately stated herein. All Proposed Findings of Fact and Conclusions of 
Law, submitted by any party, which are not speci fically adop ted herein, are denied. 

IT IS TIlER 1 FORE RD 'R 1 D, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC §31.1, of the Conunission Rules, that your permit and/or license is hereby 
SUSPE fDED. 

IT IS 'HERE FO RE OR ERE D, that unless Respondent pays a civil penalty in the amount 
of $2,100.00 on or before the 2Slh day of May, 2010, all rights and privileges granted by the 
Commission under the above described permit and/or license will be SUS PE D D for seven (7) 
days starting at 12:01 A. 1. on the 2"d day a f J une, 20 10, 

This Order will become final and enforceab e on the 3rd _== v _ 2010,day of .Ma",-_ , 
unless a Motion for Rehearing is filed b fore that date. 

By copy of this Order, service shall be made upon all parti es by in the manner indicated 
below. 



SIG NED this the ~3r...... day of May , 2010, at Austin, Texas. __d__ 

~/!JxJ1
 
Sherry K-Cook, Assistant Administrator 
Texas Alcoho lic Beverage Commission 

MW/cb 

Honorable Judge Veronica S. ajera 
Ad min istr ative L aw J udge 
State Office ofAdministrative Hearings 
El Paso, Texas 
VIA FA CSIMILE: (915) 834-5657 

Mark T. Davis 
Attorney for Respondent 
1515 Lomaland 
EI Paso, TX 79935 
VIA FACSIiI.flLE: (915) 629-9691 

Jose Tobias Aguero 
Res pondent 
d/b/a Light Bar 
1700 N Zaragosa, Ste., 113 
El Paso, TX 79936 
VIA REGULA R JlJAIL 

Martin Wilson 
Attorney for Peti tioner 
TABC Legal Section 

Licensing Division 

El Paso District Office 
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Cathl en Parsley
 
C ief Administrative Law ]u g
 

March 4, 2010 

A I. Su:	 IAFA 
Administrator
 
Texas. coholicBever ge Commission
 
5806 Mesa ri e
 
Austin. Tex 78731
 

ket o. 8-10-1 1
 
TASe v, Jos Tobias. era a Li hr Bar
 

Dear Mr. Steen , 

Please find enclos d Proposal or Decision in this case. It con . my reco end 'on 
and underlying r tionale, 

, 
-,

Ene OSUJ1: 

xc	 Mr. Man in Wilson, A orney, Aleo oli.: Be 
Mr. M • T. Davi•• Al%Orncy fer Respond 

. 

El P a$O S UI t' nee: B\JiJdi'" 
.~ (J 1 utt Fr . Ave., Sui 580 E1 P:I . o , 1i S 7 

(91 5J 3+565 • (9 5) B .56S7 F 
hap:/ / ...· . ~ o;lh" r ~ .lX.1tl 
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S ALCOHOU C B VERAG B FO
 
SION.
 

Pditio er §
 

v. o 

Re pond 

P POSAL OR 0 I 10 

The S of the Tex Alcoholic Beverage Commission ( Petitioner) is allegin r lose 

Tobias Aguero dIbI Light Bar (Respondent) allowed a br ch 0 lb pea ce to occur on the 

licensed premi ses which es not bey ond his control, Further. P ' ri OD al leges t Respo dent 

failed to promptly report such b each of the peace. After re iew 0 th evi e of record , tJ e 

Adminis rive Law Judge (AU ) finds Stairs eviden e insufficient to es tablish all of the 

elements r bre h of the pea e pursuan t to TEX. Atco. BE". COD .11. The AU 

sustains the second all gation, and recomm 7 y suspens ion for t ' ling 10 report a breach 

of the peace. In lieu of suspension, the R ndent sho uld p 2, 100.00 civil pen ty. 

1. OTICE, JURISDIC 0 • P 

There are no contested issues of tice and j uri iction. The hearing convened on 

January 14, 20 10. The hearin w held fore AU Veroni S. N j at the State Office of 

Adrninis tiv Hearings, EI Paso Regional Office. Staff WlU represented by Marun Wilson, 
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staff attorney. Respondent was re resented by I T. iii ' 5 , attorney . The recor lose at the 

conclusion of the hearing that day. 

n. DI C ANAL 

The listed own er of the Light B r is Jose Tobias gu o. The III nent 

encompasses a s 11 bar, described 3$ lin ighborhood" bar. which 0 rat under one p ' t 

within the City d County of EI Paso, Texas. The ABC issued Respondent a mixed beverage 

permit, hic h includes a beverage c • e permit an mixed bevera e late hours permit, ·in 

Dec emb 2005.1 The bar is man ged by the perrni tt 's 0 sons. b is situa d in 

shopping complex. dminis five history reve Is two prior for t: '1 e to report 

and one place or manner violation .1 

A. Brrac of p e Ie ation 

female patron of the: Light Bar was assaulted on January 20 • on tb sidewalk 

outside th bar es bli hrnent. Veroni Rojas testified that she w saul ed by a group of 

patrons t verbally molested ber insi e e b . Specific Hy, one female p n ...erb y 

insult d, or "threw words t her," each rime she went t tb restro om. s. Roj cl Oms the 

group of perso who bothered her inside the bar ulted her outsid the bar. Ms. ROJ did 

not go to the hospital th t night, She went home. Ruben Rodri z, Ms. Ro] !; . husb d. 

testified that ords ere exehan ed on e sidewalk ....i th pe ons be is un bl t identify. 

The bat manager' s ccount is qui c: different. Michael J guero, lI1 er of the bat , 

testified thar be noticed tha t Ms. Rojas "got loud" an he as ed his bartender to inform is. 

Rojas that "s l e could n t be served anymore." be became upse H s j th Ms. oJ was 

attempting to stand on the stools and dance . :'vf.r. Aguero notic that M . Rojas h ving a 

verbal exchange with other patrons t the cent r of the b . They ere yelling or "throwing 

P~drj ocer' l ExhIbit No. 2, custo di of records Affidavit or pc:rrtlit MB-n 2969. 
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words" at each other. He told them to eith calm down. or le v .~ more than once. ter thc 

verbal ing, M . Raj exposed her buttocks. Mr. Agu 10 en "told er to leave." Mr. 

Agueroesco ed Ms. Roj an her party to the door. He did not perceiv any ger , He said, 

"They ed ut the door d in my mind the incident as ov r, "nut 5 passed-I noticed 

people running movem nt ou tside. I noticed a fight going 0 The group in 01 ed in the 

verbal altercation was sti si tting imide the b . Iced the police. I stopped very n from 

exi ting by standing in front of the door. When the police arrived, the persons inv Ived in the 

assaul t er gone." 

B. nalys' for breach uf the pe ce II no 

Petitioner's burden ofpr of regarding th bre C of th pe ce requir • e foUo in lem 

• T the ch occurred on the licensed premis , or
 .. On premises under the control of the permittee, d
 
I• The breach was not bey ond th control of th permitte and 

•	 Resul ted from his improper rope "sian of persons permirted to !K on the licensed 
rises, CJT 

• On	 remises under hi control .' 

The AU finds that a bre ch occurred on th licens prernis The AU concl cs the 

sidewalk imm . tely outsi e of the b ' s trance is indirectly und r the control of the 

permittee. 

Nonetheless, th re are v ' OUS issues with th f ts 0 record wb..i h le tbe U to 

concl ude that the burden of proof was not m t with re to aU of the ele rn nts of od 28. l. 

In this case , P tirioner 's principal witness is not credi ble. By her own dmis ion, she has a 

c iminal history of engaging in fights at ban. Her version Qf the v ts blames everyone else 

M.M p. 3, l\dmi.l\;ltrlltJve ,,10) om docu ment. 
) rex ALCO, BE" . COOE rN. (Cod e) 2 .1 J (B~ cb of the Pesce] . 

Code I ' .49 nnisc. De ed]. e COde d fiMJ 'pr i5U " u lhe gro unds aad 11 buildingi, vehi cles, 
and lIppurteQ.IIJees peruinio to the grounds, inc:lud any a4ilccnf prem ises (thry e diree tJy or indirectly UOdC"f 
the control c (Ute same pen n. 

1 
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and she does not ccept y responsibil i y for the occurrences . Petitioner's oth r witness was 

Ms. Rojas ' husb d. Th re are no documents 0 testimony of record re lie 

investigatio of the Ileged ult, no medical info ' 0 0 , or TAB C te any bout its 0 '-\-1'I 

invesngarion of incident. But the-re is testimony which rev Is th m er too rm tive 

steps to diffuse the situation insi e the bar: 

•	 He noti ced that groups of people were verbally h ing one aneth r. e asked all to 
refrain from insulting. 

• He warned th group tha t they uld h ve to leave if they di n t stop.
 
.. He no ticed Ms. Rojas was dancing on stools d yelling obsceniti .
 

•	 He stopp serving Ms. Rojas. 

•	 He sa Ms . Rojas expose her uttocks to the tron . 

•	 He told Ms. Rojas 0 1 ve . 

•	 He esc rted Ms. Raj and her group to the doo r. 

•	 He noticed movement 0 tside the bar. 

•	 He ch eked and discovered a figb go '0 on. 

•	 He 1~ the poli . 

•	 He stood t the door to prey nt a further C5 tion, 

The AlJ find! th b manager WAS credible his version of events consistent. Based on the 

evidence of record, the ALl finds no evidence to indicate improper upervision of th person 

involved or evidence to support the ti&Jlt not beyond the permittee's control. e do s 

not sustain this llegation. 

C. F . ure to r eport breach of t e pea e.U ~ flo 

TABC Agent David Ianni testi ed that Respondent dl not file a report on this incident. 

Respondent does not contest the f, ct that report was not tilccL Res ondeat t ified he elieved 

it was not hi, du t to file report sine the: breach occurr ed ourside th e bar. gument was made 
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th 1 Respon dent did no t have control over the prernis s outside the fro tll door because they at 

cons idered a co mmon arc pursuan to the establishment's lease. 

D. ..I ~j off ilun to re port b cb 

e licensed premises are defined as "the groun and all buildings, vehicles, d 

urtenances rtainiag to the grounds, inc luding any dj acen t premi es if they di . or 

indir y under the control of the person." Respondent's responsibilities . lessee di erent 

in genre and ppllcation from his r sponsibilitie as permittee . The AU concludes th 

sidewalk immediately outside of the: bar 's en nee ts indirectly under the: control of the 

permittee for purpos of his permit r risibilities dec the Code, In • the bar 

m ger witnessed the: fight and called the police; b t f iled to r port the be h 0 the T. C. 

Key to this analysis is the f: t that Respondent had firs hand knowledge of fight. Even 

though the facts do not support a concl usion th t tho fight 1M not beyond his control, he d 

duty to report the fight under the Code once: he e re of it 

R ndcnt h had two prior rinen wamin for failure to report B br ch, The: AU 

recommends a 7-day sus easion for iJingco report t1 b ch of the ce o In Ii 0 suspensi 0, 

the Respondent should p y 3 2,100.00 civil penal . 

In FIND G OF ACf 

1.	 A hearin convened on January 14, 2 10, in the m tter 0 the T x Alcoholic Beve e
 
Commissi (p etit ion) versus Jo e Tobi Aguero I Light (Res ndent).
 

2.	 T e bearing held before Administrative VI Judge ALl) Veronic S. at lhe 
State Office of Administrari e H . gs, El PoRe . DlIJ Office, S te Office Bui lding, 
40] East Franklin Avenue, Suite 80, 1P o, Tex , 

3.	 Staff was represented by Martin Wilso aff attorney. Re: pendent was presented by 
Mar T. vis , attorney. 

4. The record closed on January J4. 20 10. 
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5.	 e Li t B oper tes under the authority of mixed verag permit, me includ a 
beve ge c permit and a mixed bevera c I e hours p it num ber MB-S729 9 
issued ' December 2005. 

6.	 The bar is situated within the City and County0 E1 P so, Tex 

7.	 Respo nd t h one place t mann r violation in 2006 in its administr tive history. 

8.	 A female p tron, Veronica Rojas, was ulted on J uary 4, 2009 , on the side 1k 
out side the bar's entrance. 

9.	 Ms. Roj had been inside the bar b ore th phy leal as uJt 

10.	 Ms. Rojas .invo lved in verb I confrontations with other p ons imide e bar. 

11.	 The ger, Mich el AguCTO. was ware of th verbal exchang go ' n insi de the 
bar. 

12.	 Mr. guero warned the pattoD! involved in th verbal ges to stop or leave. 

13.	 Th bBJ' s topped serving alcohol to Ms. Rojas t the m er 's dir ctive. 

]4.	 Ms. Roj as . po ed her buttocks to the p trans. at which po int s e was esco rt out the 
bar by e manager. 

15.	 The persons who assaulted Ms. Rojas ha e not been identified. 

16.	 ns invol ed in the verb exchange w re inside bar when thas ult 
Dec 

17.	 The seTcalled the police hen he noticed th fight outsi . 

18.	 The manag stopp d everyone from exitin by standing in front of the door 

19.	 The manager proper ly supervised the: p trons inside th at d took steps diffuse the
 
verbal exch es between Ms. Rojas and other p trons.
 

20.	 Tb fight was beyon the control of the permittee. 

21.	 Respon ent had knowledge oftbe fight hich occurred on Jan uary 4, 2009. 

22.	 Respo ndent eli 110t file a br ch of th peace report on the J 4, 2009 incident. 
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V. COLC SIONS 0 

1.	 The Texs,s Alcoholic B ve gc: Commission has jurisdiction over this proceeding 
pursuant to TEX. Ar.co. Bsv. COD A: . (Code)§ 5.31 d 5.3 . 

2.	 The State Office of Administrative Hearings s j isdiction ov r all man rs relating to 
conducting a hearing in this p ceeding, includin the preparation of proposal for 
dec' ion \\ith proposed findin off -t and conclusions of 1 »: pursuant t Code § 5.- 3 

T . Govr CODE tN. § 2003.021 d 200 .042. 

3.	 Notice of hearing provi d pursuant to 1 TEX. AI> . CODE (TAC) § 155.401 and 
Cod § 11.63. 

4.	 B upon the Findings of Fact, the breach of e pe ce which occurred on Jan 4, 
2D09, was beyond Respondent's control and did not result from R pendent 's im oper 
supervi sion, 

5.	 Based upon the indio s of F t. Respondent fail d to T rt b of the e e
 
inc ident vhich occurred on January 4. 2009,
 

6.	 Th AU recommends 7-day sus nsion fur failing 0 report b h of peace. In 
lieu of susp ns; n, e espondeat sh uld p Y 2,100.00 ci il p ty. 

SIGN	 D M reb 4, 2010. 


