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TEXAS ALCOHOLIC BEVERA GE § BEFORE THE TEXA ' 
COMMISSION § 

P ~ TI 10 R § 
VS . § 

§ 
JOHN ALBERT MASSENGALE § 
DIE/A JESTERS ON LASALLE § ALCOHOLIC 
PERMIT/LICENSE NO(s). MB698957, LB & § 
PE RE ~ PO ~DF. T § 
MCLENN N COUNTY, TEXAS § 
(SO AII DOCKET NO. 458-10-0734) § BEVERAGE COMM TSSION 

ORDER 

CAI\IE ON FOR ON IDERATrON this the 20th day of May. 2010, the above-
styled and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Anne K. 
Perez. The hearing convened on the 19lh day of November, 2009 and the record closed on February 
12, 2010. The Administrative Law Judge made and filed a Proposal For Decision containing 
Findings of Fact and Conclusions of Law on the l3 lh day of April, 2010 . The Pro osal For Decision 
was properly served on all parties who were given an opportunity to file Except ions and Replies as 
part of the record herein. As of this date no exceptions have been fi led . 

The Assistant Administrator of the Texas Alcoh lie Bevera ge Commission, after review and 
due consideration of the Proposal for Decision and Exhibits, ado pts the Findings of Fact and 
Conclusions of Law of the Administrative aw Ju dge, which are contained in the Proposal For 
D ecision and incorporates those Findings of Fact and Conclusions of Law into hi. Order, as if such 
were fully set out and separately stated herein. A ll Proposed Findings of Fact aud Conclusions of 
Law, submitted by any party, wh ich are not specifically adopted herein. are denied. 

IT IS THEREFORE ORDR : D, by the Assistan t Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC §31.1, of the Commission Rul es, that no action be taken against your permit(s). 

This Order will become final and en forcea ble on the 21s t day of June , 2010, 
unless a Motion for Rehearing is fi led before that date. 

By copy of this Order, service shall be made upon all parties by in the manner indicated 
below. 

IG ED this the 26th day of May, 2010, at Austin, 
Texas . 

Sherry K- Cook, Assistant Administrator
 
Texas Alcoholic Be verage Commission
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Honorable Judge Anne K. Perez 
State Office of Administrative Hearings 
Waco, Tex as 
VIA FACSIAIILE : (254) 750-9380 
Austin, Texas 
VIA FA CSI~llL E: (512) 4 75-4994 

John Albert Massengale 
d/b/a .Testers On LaSalle 
RESPOND '.NT 
3701 Buffalo Trl. 
Temple, TX 76504-3655 
VIA REGULAR MAIL 

Judith L. Kennison 
ATTOR l . y FO I~ P T IT IO ER 
TABC Legal Section 

Licensing Division 

Waco District Office 
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TEX .\ ~ U 'O II Ol..JC BF, \ TI{AG E n ',F< RE THE. , ~TA TE OFFICE 
COi\1.\1L ·S () , 

Petit io /l ~ . 

v. o 

.JOH N .\ L ~ T lAS 'EN G:<\,L E 
J)IJ J..\ .1 '~'; T F. us i LA A I L E, 

Res pon cu t ADM I. 'IST RA 11\ '" r ~:\r<1 1 .cs 

PI( - PO " .-\1. r OI J)[CJ:'I .x 

The staff of the Texas Alcoholic Hcverage Commission (TABCJStafi) brought this 

en forcernent act io n aga inst John Albert ~" :I "sen~\tk ·;.f,'b /a Je sters on L. , lie (Responde nt) alleg ing 

that on or ab out July l8, 2009, D ut; Matthe ws . R· pUll d .n t' s agen t, serv an t, or employee, was 

intoxicated o n the Ill..)':il:,I..'d P' .m ises , in violatio 1 fT sx . A :-co. BEV. CODE A NN. §§ 104.0 1(5 ) , 

11.6 1(b)(13 ) , 25.04, and/or 6 t .71 (d)\) . S ta ff seck: ,d O-day suspen sion o f Respondents alcoholic 

beverage permi ts , 'r, in lieu of the suspension ,Icivil iWr.'l1iy u f S~ ' , O ()O ($10 0 per day tor 30 days). 

The Admini strative Law Jud ge- (A LJ) reco mmends that no ac tion against Respondent' s perrnitx be 

taken, 

. [-'V ('ED HA L HIST )1{ Y. 'OTI 'E, A: In JURI -we n 

There W~~ no co n t 'st l"d i su es on no tice orju risd ic ti 111 . Those issu..':i arc IJ .ssed in the 

findings of fa ct and conclusions of la w w ithou: further d isc uss ion h ere . 

AU Anne K. Perez conven ed the bearing on Novem be r 19, 2009, at the St a te Office of 

Administ rat ive 1icarings in \\ :aco. Texas. Staff attorn ey . ud ith K ennison represented T. Be. John 

Albert Massengale d/b/a Jesters on Lasalle (Respondent) 'Jl 'peareJpro se. The hce ring concluded on 

the 5::n 1(.' day but the record was held 0 r ..:n !L' n:,'':l ve post-h aring J riefs. The' record closed on 

February 12,2010. 
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A. Backgro un d 

Responden t hol s ct ~, ' l i x~:J Beverage Pennit, ;J 1\. ixc Beverage Late Hours Permit and a 

Beverage Cartage Permit, issued by TABe for Jesters on Lasalle (Jesters , an esta bl ishment located 

in Waco, Texas. Jester 's is a small place. Th main eru r.u C"C opens into a narrow walkway enclosed 

by a wall to the left and the b:lf area to the right, , bar i tself has : r .c sides: one Ion sec tion of 

counter is fl an ked by two sh ort 'I' sections of counter at each ('nd; irs longest portion of tne bar faces 

the entire room (where there are pool tab les, chairs , tab les , an d a small dance t1 ior); he two sides of 

the bar are perpendicular to the lo ng,' r fro nt <: un tcr and xtcnd La the wall located ehind the bar. 

The area behind the bar is thus enclosed, except Ior a walkway that permits access II ro gh the front 

of the bar. A lcoholic beverages are stored on shelves and coolers in the a rea, There is usually an 

employee working behind the bar. 

The establishment' s norrnaIhours of operant 11 are from 7:00 a.m. or 10:00 a.rn. to 2:00 a.rn. 

seven daysper week. Two on-duty em loyees nrc sually sufficient to service the customers during 

the bar's operating hours. On Julv 18, 2009, r. re agent Ricky Seaman invesiiga ~ a compl aint 

regarding an into xicated ploycc on the licensed premises. :\,2 nt Seaman concluded that 

Respond ent was in violation of the Cock, as set torth in S ' s no ce f an
• 

g. 
J 

Respondent 

co ntests Stairs allegations. 

B. Appli nble Law 

TEx. AL eO. BEY. CODl:: ANN. § 11.61 (b)(13) states: 

(b) The commi ssion or adrnin is rator m i.i ~ suspend [or not more 1.h:III (,U days or 
cancel an origin al or renewal permit if it is found, ancr notice andi earing, that yof 
the following is true: 

(1 3) the permit tee was iuroxicated on l h ~ licensed pr IJuses 2 

Stairs Exhib it I, admitted for j urisd ictional purpose s on ly. 

2 TEX, Ai .co . B r.v. C(l J.J~ A"" : . § 6 1.7 !(;,)( I ) perm its ,h,' cancellat ion or suspension ofa reta i I dealer 's license 
for up [0 60 days i f, afte r notice und hi:..lrrng. the .iccnsee is found to have viola ted the Code or an agency tile provi sion. 
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TE.x. ,\ LCO. B EV. CODE A;,:-;. (or Code) § 10,1.01 (5) provides : 

No pe rson authori z xl to sell beer at re tail or his agen t, servai l. or employee , may 
engag,: in OJ pe n it con ' I t 0 11 ihc premises of the r~ W. iJ (;,T whi 'Ii :s le wd , imm ora l. 
or offensive to the public de ' e ll 'j', incluc ing . h i t not limite 110 any « fthe follo wing 
acts: 

(5) being intoxic: ted (In lh~ licensed premises. 

Several o ther provisions arc rel evan t. Under Code § 11.61(g) , the length f a suspension 

mu st be app ropri ate for the nature and scriousne: . of {he violation. In d~ 1 -rmining the length of a 

suspension, l ABe is required to cons i (:1" : (I) the ypc 'If liccns or pe rm it he ld ; (2) the type of 

violation; (3) any aggra vating or ameli 'rating c ircumstances conc erning the vio la tio n, includ ing 

those enumerated in Se tioo 11 64(c);J and (4) ti ll' permi ttee or licc ns ' ': ' 5 pre v ious v io lations. 

Except for certain types of viola tions not involved I • ., TA Re is required to allow th p rm ittee Or 

license the opportunity to pay ;, civi l penalty in lieu o f suspcnsion.' The amount of the civil penalty 

imposed must be app ropriate Ior the nature \lll J s riousness of (1 1: v iolnt ion . T' e sam ' factors that 

determine the appropriate leng th of it suspension arc employed to deicrrni ne III': proper amount of a 

penalty.i 

Pur suant to Code § 5 . ~ 6 :2 . Tl\ UC has ad '. e I schedule of sanctions for viol lions of the 

Code or the agency' s rules ." ie sc b .du le sets fill'!h the number of days a permit or license will be 

suspende 1 for first, second and th ird vio lau nns , along with 111<.., corresponding arn o nt of a c ivi l 

penal ty that may be paid in lieu of sus -cnsiori. A cording to the schedu l " the sanctio n for a first 

time violation of § l ] .6 1(b)(I 3) or §104. 0 1 will L: a 17 to 25-day suspension or a ci vi penalty of 

$300 per day fo r eac h day (if th·.' rccomrn •.nd rd ena!ly.7 Unci r 16 l AC ; ~ 'J. J(j) , however, the 

} TF.x . A i .CO. B ·V. CODEANN. § 11.64(c) rov f ~L: :" th It "f ]civil penalty, including cancel lati n of a permit, 
may not be imposed on the basis of n crimina! prosecurion in which IJ e dcf~ Il Jan L W.\5 round not guilty, the criminal 
charg es were dismis sed, or there ha-. not h"\l1l final adjudicarion. ' 

4 Tsx. A LeO. BF-v. - ' ) [1[ ; S J. § J 1.6 (a). 

S 16 TE. '. ADMIN. ~ ';)E (l AC) §§ 34. 1, 34. 2 and 34.3. 
6 

TE X. /\ ' .CO. BEV. COD£ ANN. § 11.64(a) . 

7 16 r .vc § 34 .2 . 
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schedule OJ ..anctions does no t apply to ~ ! contcsred case brought under Chapters C and D of the 

Adrninistrarive Procedure Act. 8 

C. Stairs Arg urucn t a nd E vidcnc ' 

Staffargues that in or ler to ~s . bl ish Res p InJ ' nt' s violation of Code § 11.61(b)( 13), it need 

only pro ve two elements : (1) that person was intoxi c. ted on Responderus license d prem ises ; and 

(2) that th e in toxicated person was Respond nts employee. Staff's (ega] argumentis based on Code 

§ ] .04( 11), which defines the tcrmrpermiu ie" to incl ude the perm it ho ld ·r · ~. agent, servant or 

employee, According to Staff an employee on the licensed premises has t t e same legal duty as the 

permit holder to com ply with all C' c t pro vis ions, Til rcfore, th e pre ' nee of an off-duty, 

intoxicated employee on the pr 'miSt: ';' iolmes Co de ~ J U d(b)( J3 ), The violation is rightfu lly 

attributed 11,..1 the permit ho lder. 

Staffindicated the TAB e s sched ule of sanction p rovides thai ' ti 'st-ti l11e viol at ion of this 

Type carries a 25 -day suspension .II' , in lieu of susp...nsion a S .sao penalty ( _ ' ~ OO per day) . Staff 

observed. however, that TAB C has th e authority to impose a suspens io of up to 60 days . Staff 

argued th at its recommend: io n to irnpos ' . ~I more S "WI,(~ penalty in Rc sp: nd en t' s case (: 30-day 

suspension or, in lieu of suspension ;1 civ iI p~' J, It ' 0 . S9J100) is j u iii ~ he ause of th e se rious ness 

of the viol ation and ReSpOllGc!J(' S enforcement his tory . 

Staff p rc sc ted four ex hibits an d o ifered the testi mony of Agent ~ cumun . 

Testimony of JUcAy S eaman: 

Agent Seaman has been employ ~J ' sa age It with TABC Io: a" our fo ur years He testified 

th at on three occasions , July 9 ,10, and 17, 2i i t9 , an anonymous cal le r tc lcpln ed TABC to report 

that Respondent 's bartender was intox ica ted and \ '. .1$ ove r-serving intox icated pa trons J ' Jesters, At 

ap p roximatel y 1:40 a.m . on July 18, 2009, A gent Scama n . T H 'd 10 investigate the com plaint from 

8 Tr.x.G ov', (~\ J ., . t A~';· ;,j . ~ § :' /jOi 051 ·2001.103 , 
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earlier in the evening, Both doors of Jesters were locked tv t rcvcn theern unce ofneW ustorners, 

he said, but he could hear "music, whooping uno hollering"'; corn ing rrorn inside the bar. 

Bar manager Danny Kred ' r allc \~ J Agent . .amun i enter the establishment. \ here patrons 

were still present The agent observe two additional employees, Amber and Darlena "Dee" 

Matthews (Ms. Matthews), walk behind [he bar' . cot mer .."here the ' Icoholic beverages were kept. 

He said he watched Ms. Matthews for ";1 short time."lo In his opin ion. he displayed the following 

signs of intoxi cation: loud t , king. slurred 'I ee h. and a slight sway in her balance. When she 

walked over 10 the table where her hu band \ as $-:,,111:0 nd the couple mad" preparations to leave , 

Agent Seaman asked ~ I. . Matt ' l \ 'S !O step outsid . the bar wi h i im. 

Once outside, the agent questioned ]\Is. iatthews . She said sh ~ \ \ :1., employed at Jester s. I I 

She admitted she had "drank <Lk·v..... J 
::! but claimed ~ I ,: ~':.S not driving. Agent Seaman asked 

Ms. Matthews to perform standard ize fie) j sobriety tests. She expressed uncer ainty. 

The aucnt testified th.n in 2005, he was certified to administer the HeiN. and his training was 

updated in 2007 or early-2008 . He rep.....rt I eXTlarnin ) the horizo ntal gaze nystagmus (HGN) to 

Ms. Matthews and asking whether she had ;lny physical condition s that would affect her 

performance, She answered that her "cquilibriun \\ 3 : off so she pr I '3 ')Jy couldn 't do it" n He did 

DOl recall asking about the source of.\ !:'-, ~ -1a tl ews' impaired cq uilibri r 1, nor did he recall whether 

she spontaneously 01 crcd an exp!:trl l1 tit n. H mcmbe d tha he did' not inquire whe ther 

Ms. 1\ '. nhcw- was taking any J cdicat ion. Ultimately, he sa id, Ms. MatthewS.;.In c J 10 attempt the
 

HGN.
 

9 Testimony of Agent So ran.
 
10 Testi fA S
csnmony 0 g~Ilt';: ' l!In :l . . 

II Mr. Kreder subsequently confirmed i"h M. nhcws' employment srarus. J it.' told l iu ' ; : " ~' f\t Ms. o'!anhews was 
not scheduled to work [he evcninu of July 17, 201.19, bUJ :;!l,: flEd in f r Jamcc. another employee. Indeed, Respondent' 
employee schedule for Friday, Julv 17. '~(}09 , rc!k n s UJa( Amber w, ~ scheduled to work fr m 5:00 p m. to 2:00 a.m ; 
Brenda was schedu led to work from 7:il( n.m. to 5:0{) p.rn.: and Janice was sche uled to work from 8:00 p.rn. ro (close1 

I ~ Tesri .eSlImony ...it ; \ ~ ~ 111 '. 111 i!l ..
 
IJ 

Tcstrnony oiAg I S C:Ul1 ilJ l ..
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Tbc .igcn: testified he examined .' Is. MI thews' eycs ior equal tracking and equa l pupil size 

prior to administering the HGN. H-: c e.... ked her eyes for "smooth pursui:" using the following 

procedures: 

•	 he held the stimulus (his finger) six to nine inches in front of her face, centered 
betwee n her l'Y-'- S; 

• he asked her to followt he movement 0 ( f l l " stimulus with her eyes only: 

•	 he moved the stimulus in he dirccti r; f her lcf] should ', over the course of three 
seconds; 

• he moved the stimulus a k 1 wards h -r right. iould in three-second pass ; 

•	 he again moved 1Ill' stimulus ro vards her left shoulder in a three-second pass, then 
brought it hLld iowa s he!'right shoulder at rhe same rate orspeed; and 

•	 he completed two passes for D\) h d her cy'es, e' ch time observing whether her eyes 
followed rhe stimulus smoothly or displayed ajerking mov rnent (nystagmu s). 

Agent Seaman testif d I ~ ob >rvct! a 1. . 0 'smooth pursui inbo h ?\..! . 1\ Iatthews' eyes. He 

terminated h · HON administr tion after this portion of fhe test because ~ 'ls .. iuuhcws stopped and 

said she "could not do anymore.,,:..: 1le explained that h ~ interpreted he! s .IL' . ent to m an she could 

not complete the HGN or ,my other st mdar j -<1 fie ld sobriety tests, so no further testing was 

offered. However. he requested and 1\"1:;. Mutthews a grt ' ~'J to take a port: bl breathalyzer test. He 

ll':·;rified that Ms. Ma tthews ' p rtal-le brca h le st results n: :-r,istered a ,19. At this point, he placed 

Ms. Matthews under arrest fur "lewd, immoral, and indecent conduct by an er rployee" and 

transported her to me county jail . She wac; la r clu xl with a violat ion of the Code. 1 

Agent Seaman said Respondent has no enforcement history with TI\ Be under his current 

permits. However, Respondent was previously Slthj :1 It.' TARe disciplinary act ion when he 

operated Jesters under a Wine and Beer Retail ers On-Prem ise P .rrnit and a I' [,li ter 's On-Premise 

L Uk Hours License. Docurneuturv eviden . reflects hat nil . Iar '11 :2 i , 2007, J{~' pondent waived his 

right to formally contest the al len linn tha t, on February : :i, :::O(i), Resp. ndents employee served an 
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alcoholic beverage to all intoxi ated person. The resulting Waiver Onh:r show s the violation was 

res trained, i.e., it was not attributed t -, Respondent ~ C : It :5c the ern, loycc w hu co mmitted the 

violation was TABC selle r/server cert ified.15 j \ <rher order nte red by TA JC on the same date 

reflects that Respondent agreed [0 accep t sanctions for the same 1)' lc ofv iolation in an other case; 

this incident occurred on January ~6, 2006, and involved :1 diffe 'Il l employ 'C' wh o served alcoholic 

beverages to two intoxicated indiViOL. is , L6 By agreement, Respondent accepted an II-day 

suspension (with an option to ray a S1.650 penalty in lieu of suspension) pur. uaru t,_ {be Waiver 

Order issued in Docket No. ;;19459. 

According 10 Age nt Seaman, un intoxicated employee on the premises is a violation of the 

Code whether the employee is on or off- duty. Re ' liar :US10nlCfS who come into the establi shment 

will not know when an empl y e is off-duty: they will expect the employee's behavior to be 

L nsistent at all times. ,\ n intoxicate ' lnpl(' ~ l.'c 's j udgment is als likely to be impaired. An 

intoxicated employee may be III able to ju 1 ~l e when a customer is intoxicatcdand keep serving the 

intoxicated customer. Once the irnoxicatcd customer le \ 1.:. the '51. blishm ' n ! he or she is a danger 

to the public safety. 

On cross-examination :'-\ g int Seaman I .stified that the anonymous reports to TABC did not 

name or physically describe l ite Jcsrc .- ' employee ..vho was i urporteilly intoxicated on the premises. 

The agcn: a . itted he did 1101 , serve Ms. r.1al hews "working" behind the hal' on July 18, 20CJ9. 

Rather, he observed her go behind the bar t . retrieve he pUL l" . ook at a clipboard. en walk to the 

table where her husband was SlUing. 

D. Rc P( IJrJ n r's Argu ment und Evidence 

Respondent argues that Staff' s allegations arc \ ithout mcri1. At the outset, Ms. Matthews 

was off-duty when the agent observed k ! conduct inside the bar. The video recorded by 

Respondent' s security cameras demonstrates ih.u Ms. Mat he vs showed 110 sign of intoxication, 

14 
Testimony of Agent Seaman.
 

15 Staff's Exhibit 4, Waiver Order in D L1C ret No. 5227(,:-> i,~u (' d Marc.h 30, 2007.
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despite the agent's testimony . R ~'spond en t addi tiona lly asse . tha t hi s previous v io a j ns are not 

relevant to this case because they occ urred when J .siers was operat ing under d iffe rent TABC 

permits. 

Respondent presented 1)11' exhi bit" and off ered the testimo ny of Ms . Ma tthews and 

Mr. Kred. r, Jesrers' bar m:JlI .l 'cr. 

Testimony of [)(1II11)' Krcder: 

Mr. Kreder testi fied that 'J1 July 20Ql'i , J .srcrs had thre > full-time st . T. :\ rn bc r, renda, and 

himself plus <1 few part-tim e employee s. B e ind icut 'J tha t two people were usually able to handle 

the customers, but a third employee \VI ild be as ked to come on shi ft i lil t: bar Ii Iled p. onversely, 

w hen business was slow thei .ilc " IT p lovcc s \\ 1 uld - L lcd 1 [0 go off the clock . It was a routine 

prac: icc . he explained, for Re s ; indent ' s mp l yccs to trade shifts or for o ne employee La cover 

another's scheduled shift . 

Mr. Kreder stated that in Ju ty ::W IIJ , Janice was ' 11l1 Joyed par t-time by Respondent. She no 

longer works at Jesters , Ms. ~v1 a ahcws w s hi red unly a ~I::W days before Agent Seaman's 

invest igation, She replaced Ruby Hart, \\ hils ' employment had heen rec -n tl y te rmina ted,18 

Mr. Kreder was working Ih," nigln th a i Agcn S ·mJ1 ~. • rivcd t t Jester s near c losin g time. 

The bar m an ager te stified that whi te 111 auent wa: there, only tree peop le a .cessed the area behind 

the bar's counter. Amber \\ '1" w rk ing primari ly behind the bar. Mr. Kred er was moving around the 

establishment , taking care of tas ks out o n th e n OOT and be hind the bars cc unter. He said that 

Ms . Matthews accessed the area beh ind the c Un1 C[ only once, to get her purse . He es tima ted that 

i6 S!:df s Exh ibit 4, \\' aiver Order and all. heLl Selll men! Al'P: <: ient for c t No, 5 1'; ,159, 

17 Respondent 's Exhib it I is D VD rec trd ing fr m securi ty cameras iocau:J b\)lh lruol Ie and outside the bar. 

I B .~ .:: c ord ing toMr. ~ ll:,!.;r, M " l !iT w as di n i. n:J becaus sh failed to pro vide Rcs pondent with her social 
security nurn c r, as wel as her d mand th t Re ptll1 elll ' 'her v. 'eo, in cash , Mr. Kr eder expressed his belief that Ms. 
Hart wanted to keep her income ulde n because sk might stop rec eiving d is bi lity paym ents from the go vernment. He 
hypothesized thai i( s Ms . H:II' who made ic an onymous comp a ints to T AB , .x p ai n ing tha t after . H, rt was 
fired she asked 10 come back. Ms 1len bec ame angry whcu Mr . Krcder told her s e h d already be en re placed by Ms . 
Matthews. 
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Agent Seaman made the deci sion to arrest Ms . \ '1:1 thews within two or 111'('(.' minutes after the agent 

entered the establishment. 

Mr. Kreder indicate h has known :vI:. l\kltlhe\'.s for one-uno-a-half to two years . He 

de scribed her as a "nervous pe)"::;()f1 ... like- a little kid tlu tnceds 10 go 10 the ba throom. swaying back 

and forth, r ain 't never se en her s tan ding still." In his opinion, Ms. ~vCat l h ~ vs ' constant rhythmic 

movements and her "voice changes" are normal to h r - she has "a lways been that way ." He 

speculated tha t Ms . I hllthl'ws ' phys ical idio syncrasies might be re lated to her diabe es or to her 

treatment vith insulin . In any event. tvlr. Ned 'r sard no !ling about \ofs. ~1 , 1 1l hews ' behavior while 

the agent wa s d J the bar led M r. Kreder to bel ieve she \\,;15 in to xica ted. ", 

On cross-examination , \ 1 r. Krcd r tcs ifed . t when he . ived HI Jesters around 8:00 p.m . 

on July 17,2009, Amber was ten di ng har and til Janice and \Is. ;'1auhews \ 'h 'TC present; that he 

was unaware whether Ms . : ·1aHh \ ,'S was on m ': iG lli (Hl t11 t nigh t: that ~) J1 prev ious occas ions, he has 

observed Ms. Matthews drink h th soda id beer at the bar; ha t he did not serve ee r 10 

Ms. Mar hews the night Agent Scam n W IS OJ Jesters; rh;ll Ms. Matthews is currently on 

administrat ive leave ending l ' e utcom of this case: that 11 \\ , s T1\ Be scl ler/serve r certi tied in 

February 2008 ; that he did no! rcca l I ' ruing it \-\ ; j;'; a v iol a tio n of tile C de for an ernp oyee to be 

intoxicated on the pren ISl,":: and , tha t before his inc ident oc...~LUT l'd he was accustomed to con suming 

al coholic beverages on the job. 

Testimony ofDorlcne "Ik e" Mattti ews: 

Ms. Matthews is 47 yea r: o ld. H t:T h usband, 1.<":1..' , is Ruby Han 's brother . M s. Matthe ws 

described herself as " vel}' hyper.' silt: prefers S aiuling ov er s itt ing, rocks back and forth when 

standing, and "ta lks with her han s .' I Ic t zs timo ny touched on $ (' '1 ' ' ni l ell 'onic he al th pro blems . 

She 1;11.: ("8 medication [o r Ii ih bJ od pressu t:' nnd uses an inhal r. She V.;!S diagnosed wi th Type 1 

diabetes whi le in her twe ries." 

L9 
All quotations within paragraph are from testimony GJ VII', Krd t:r.
 

20
 All quotations within paragraph are from resrimony ( If 1\L, :-'1<111 hews. 
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When she was younger Ms. . {atthews too r o ra l medi cation for diab -tes, ~urrent l y , her 

treatment consists of four self-adrninis tere insulin ShO b per day. It! . i tc ofthe add ition ofinsulin 

to her system. Ms. Matthews' su gar levels oft ' /1 flu ""[U,lk , so nctimcs III the o int that she requires 

hospitalization. Her most recent hospiu lizntion fo diabetes occurred in Sep tember 2009 . She tries 

to eats a piece of candy when she realizes her sugar I vels ar IeW , sh aid, but the onset of a 

diabetic crash can be sudden. \Vht:n i happens. xh feels shaky, her vision becomes impaired and 

her sp eech may become incober cnt. \ /hcn M s. M uu hcws ' sugar le vels nre too high, she becomes 

fatigued and unnaturally thirsty. 

Ms . 1\1 i1 [ l1C\" ' ~ said she began working at Jesters on J uly 9 or 10, .:2 009. Sl e was paid by 

Respond e it for her training time, as well as for the few sh ift s sil t: work 1 before her arrest. She 

worked on Thursday July j 6 . ~nO () . but was nut schedu led [0 work the 11(.':-: J , y Nonetheless , she 

was at Je sters on the evening ofJu ly 17. :::U rt, Accordin . I ;\ 'ls, ~vJ :H th L' WS, Janice was the re but did 

not want to work her sch ed ule evening shirt . At about 7:30 p .m.. the ba r was getting busy and 

Amber ask .d Ms . ~ Iatt hcws 10 d oc ' in. Ms. MUllhcw. had no t yc eaie» d inner or administered her 

evening insulin shot, but sh e s tarted work anyway, She clocked ut iround 11 :30 p .rn that night, 

after business had slowed down. Afterwards, M s. 1 ill hews and h r husband rem ained at the bar. 

They purchased b ers that were ser ve i hv A mber. 

Ms. Matthews testified ~ h l: did not re ca ll ho w much bee r she COTl5Um e 1a fte r fin i rhing work 

that evening, but she ne ver arc a mea 0 too her ins u lin . ho t. She and Lee sat d1 a tab le and Le e 

played pool. The couple \\ ., about to c vc ,It around I :-10 a.m, vhc n Agent Se aman asked 

Ms . Matt hews to s te p ou tsid e . !\ 1 ~ . Matthe ws did not specifi cally reca ll s tiffed 111,'. allYad verse effects 

from diabetes that night, hu t she d -n i d be ing intoxi cat d . fter review ing the security video 

adrn i It ~ J into evidence, s lit; WilS adam an t ihat ncii h h r app ea ran e nor her conduct on the D VD 

revealed any signs of intoxication . 

The DVD R ecordinu : 

The DVD contains Icc ue re or led by Je sters ' securit y cameras, which were located both 

within and outside rhe bar, T 1JL'I\' is no audioia c o f the DVl). Th e images \\ -rc recorded from three 
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diffe rent camera angles: one shows a view of [he ba r as it ppea rs from the fro m : another reflects a 

vi ew of the area encl osed by the bar' s long film ! co unter and the sno rte r s ide coun te rs, from a 

vantage point so mewhere ab o ve and be hind the ba r; find, a third view : is U)'S Jester' s m ain entrance 

fro m th e outsi de, as wel l as ~ ! small po.. riion o f" the bar's parking lot. Each fram e on the DVD is 

s tamped w ith the date, as well as the hour, minut . and second the image Wit'> rec orded by a sec uri ty 

camera . 

The fir st recorded im gcs begin at 1:38 a.m. OJ] July 11-: , :2 0 . Am ber is working beh ind the 

bar but leaves thro ugh the walkway III the front counter. She di: ap ea rs from sight [or a few 

ITIom 'n1 3, then returns 10 her ' I O!. Sh I a ves .:md comes .tck again. ; 11', ' r del' entt l'S the area 

behind the bar but leaves a lr 1( ' imm cJi ,lfdy. A t ! A I a.rn ., "'\<1: . Man hews walks in to the area 

behind the bar. Sbc is wearing ..1-, · · ·S. he examines a shear of papers resting on the counter 

encl os ing the left s ide or c h. _confer" w ith A m ber, an d picks LIp a sh ct (1(1, Pl.:t with writing on 

it , She stands the re, s tudyinj {he pa per in her hand . Fo rty-five second s Inter . .' g .nt Seaman enters 

the establishment. The a 'e m it H rcdia tc ly go...-s behinc the bar . lea ns his to rso back .i l~ a ins t a wa ist

high, open cooler filled with beef, and ga zes Uti! across the front ' ounier in the direction o f the po ol 

tables . About rificcn seconds later. at I ; ~ ;1.111 . • Is. Mathews h.1.-gi s to p,h S: the agel [ in ord er to 

exit th rou gh the bur' s walkway . She stop and app 'aI's 10 hal with him , gesturing with I e r hands, 

Agen t Seaman loo k s ct Ms. M thew ' briet y CfLfCreturning his attention to the view beyond the 

bar 's fro nt counter. The two interact it r 10 seconds before Ms. Matthew . I aves the bar area and 

disappears from vie w, 1t is still ] :42 a.rn. Ag :llt Seaman rem ins b'hind the fron t counter, still 

lookin g uUI across the bar . At I: ' .~ .m .i hc exi ts {lie b, , ..rca an d isappears fr om sight. With in 30 

sccc nds, he is leading Ms. ~'\>1 :l n..hC\\ ·S (' ut,,,ic! (' Ir I lli Jesters ' main entra nce. 

The DVD recordinu sh ws he agent . nd Ms. .\Iatt!wws cxi l ( 11.: building and w alk a few 

steps. She pla cs her purse on the trunk ( I f a car, A t 1:44 a.rn. the a :';l' l t is out of earner ran ge and 

there is o nly a partial view of ~..L', ~ I , tthcws ' buck. hut the l\\'(l appear t L' be: talking. e ge stures 

with her hand s. At ] :45 a.rn . .\ -'ls . M auhcw s I rns and wa lks closer ! l \ the bar ' s m a in en trance, 

followed by the agent. Nowi n fll cam era runge , she' is ta lking and ge stur ing w ith her I nds. She 

takes a ll her gl asses . Agen t S uman is fac ing I s. M aul ' WS. It is 1:-1 6 a .rn, TIle agent shines his 
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flashlight directly into Ms. Matth \\'s' L)'CS. .c fl$ it there. He holds his index li nger up in front of 

her face. He moves his finger towards Ms. Matthews'« right side and then brings it back towards her 

left side. The agent 's pass on Ms. I\ atthews's righr side takes one seco nd out and one second in. 

His pass on her left side occurs a t the i rne rate 0 rspe 'd. Agent Seaman cal iplet 'S I ve passes on 

Ms. Matthews ' right side and 1~:J 1Ir pas cs on her I ft side, A imcd, ca .h pass is perf ted at the 

rate of speed : one second out and one sec nJ in. 

The DVD recording slit ws Agent Scam: n and Ms . larthews re-ente r the bar . From 150 

a.rn. until 2 ~ 10 a.m., }vIs. Ma thews si ts n a stool at the baa while the a J .nt completes paper work 

and speak'; with Mr. Kre der. At 2:10 u.n i., the a zcnt places :\15. 1-.fatlhc\\'s in handcuffs and they exit 

tile bar. 

Throughout the video n..-cording, . rs . M; nhcws exhibits no ot i 'at le sway when standing, 

walking, or siuing. Her intcracti )IlS with Amber and Aucnt caman look natural and her body 

language a " " s to be appropriate. .··he appears to e alert and rient I ' her surroun dings At no 

point is Ms. Matthews ' seen losing her al nee and s . l1!l'ring. or leaning against a stationary object 

for sUPP 11.. iir requiring ass is tance to Stay uprigh]. It further apr ' "1 . l ; ( she had no J i!liculty 

following the agent's ins 11 t i m: 0 1 the HGK 

E. An alysis 

The evidence presented by born pan i ~s has been car ·nll ly reviewed. The AU has asses: ('1I 

the cred ibility of the witnes ' t;'.S l del -rmine the am ount of'weight pr per ly given to their testimony . 

In the final analysis, 11..: AU concludes there are In ltiple grounds for recommending that no action 

be taken against Respondent's permits. Each reas 1Il falls into one of two categories. The legal issue 

concerns how the applicable !:lv. should be interprete d. The factual iss ue re IS ( 11 a determination 

whether 1\ 1·', Matthews was intoxicate in tJ e early morning hours of Ju y ]S, 2009. 
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ApJ iicable Law 

SlJ :f urges thnt the presence of an in oxic' t <: J employee on Re. pe ndent 's premises is a 

vio lati on of Co de § 11.6 I (b V) 3 : an d § 104.0 1(5) , even i f th employee is off-duty . Respondent 

ernpha riz e [he fact that \\ hile M s. j\'lal1h'\\'s was employed b~ J -sicrs. sh t was not worki ng when 

she was allegedly intoxi cated. In other words. Resp ondent contends tha the statute's prohibition 

against an intoxi cated empl oyee on the pre mises ,J (l ~~S not e. t ,flU to an off-duty employee, 

Upholding a vio la tion under § ] ! .fi J(b)( ") (prohibi ting the presence of intYXicated j rmi: ee 

on the licensed prern i es) req ui 'e, accepting Staff s arcumen t hn the defi nition of "permilt~~" in 

Code ~: 1.04(11 )' s should gn ned on to :~ 1Ltd (b)( 13i . Sr.ucd an ther way, since C )de § J ,04( 11 ) 

efines "permittee'i to incl u ic the p rrm it holdcrs em ployees , the permit ees legal duty ,0 comply 

with all C Ic provi sions is rightfu lly im posed il lite perm it holder's emp loye s. The presence' ofan 

off-duty, intoxicated employee on the prern is s is thcr cf re a violation Code ~ 11.61 (b) (13). Staff's 

reading ofth e ('. ' de is inc orn istent with § 11.6 1 3.), W ich provi des thai !'\ 11.61(b)' s use ofthe word 

"pe rm ittee" include: .ach m 'mhe r o f a partners ip or association, each o ffi cer of a corpora tio n, and 

the owner or owners of a majo rity (If a corporation s srock. St. fJ :' arcurnem co ntradicts the pl ain 

language of Code § 11.61 (b )(l:~ l and is properly reject 

Staffs po sition regarding Code § lO.!J .Oj(5) appears 0 be stronger, but on ly until the 

predeces sor st.uuie and its mos t rec n I k !:, i.'Jative his tory arr: ana l) e . P rior to June J 6. 1989, the 

language of this section stated: 

No perso n au thr rized I sell zcr at r tai l, nor his agelH, se rvan t. or employee, 
may engage in or permit condu '.[ on the 1 remises of the re a ile which is I. \ d, 
immoral. or o ff ens i 'e t ( ) the publi c deccn -y, incl ud ing . bu t not lim ited to JIlY o f' thc 
foll owing acts: 

(5)	 bein g intox i a ied on the Jlcc;HS'J prem ise s or pcrmuti ,!, all intoxicated 
Ii d . ' ,. 'J ) 21person /0 remain on tneI tcense premises, ( l UI I 'S all C . 

2J 
Acts 198 7, 70th Leg .. ch. 3! ~ :~ , Sec. 7, cff JUfl 2 I I, l 'i }; 7. 
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former Code § 104.01(5) prohib ited J retaile r or a T.:- t ikr' s employee from : (a) being 

intoxicated on the premises; or (b) allowing an int xicated p CI" II to T .rnain On the pre mises. The 

commission of either act by the r nai ler or em, Joyce w as "lewd, imm ral. or offensive to the public 

decency," and therefore subj ect to sanction. 

The 1989 revision removed the italicized lallgU:I! e from the SI I le.n h endment was 

the result of the legislature ' s determination that i rwas unsafe to ejectu r intox icated person from the 

premise s. Acco rdingly, the revised Code provision states that the presence of an intoxi cated retailer 

or an intoxicated employee on the premise is ncrionnble nduct. on the basis that it is "lewd, I 

immoral, or offen sive to the public decency." However, Code ~ 104.11f 5) no longer provides that a 

retailer or a retailer's employee' s failure t· remov.. an intoxicated erson from the premises, is a 

violation of Code § 104.01(5) 

Staff' s argument, that the erm "employ .e" in th amen de S ututc applies to a retailer's 

employee whether on or off-duty, is in opposition to the rati - n le that underlies the 1989 

amendment. That is. the ejection (I ran intoxicat ed o ff-dury crnp i j\: ' from the prem ises would be 

unsafe for the same reasons the legislature deemed unsafe the ~k cli lf1 of rv other intoxicated 

person. On the other hand, RCSI o: icnts intcrprciation of the revis d 'ode § 104.01(5) - that it 

applies only to on-duty employees - is suppo rted by a sound but different rationale : the j udgrnem (-,f 

an intoxicated employee is likely to he ir f . ired, and rna:' adversely affe 't the employee ' s ability to 

properly perform the duties associated \V iIh the sale o f alcoholic beverages , e.g, an intoxicated 

employee might fail 10 recognize a customer who is intoxicated and serve alcoholic beverages to ill) 

intoxi cated person . This interpretation 0 Code c 1(14.C! J(5 ) I::. not only ground .d in reason, but it 

does not undermine the legis lature 's intent, 

Staffs proposed interpretarion of Code § 104.0 1(5) is addit ionally incornpa ib lc with the 

statute' s other subsections. Code § J04.0 J prohi bits a ·tailer or are ' i d.' employee from engaging 

in, or allowing othe rs to 'ng;lg...: in "conduct on tht: premises . .. which i: lewd, immoral, or offens ive 

to public decen cy:' as set forth in nine non-exclusive categori s. Ii is apparent, however, that certain 

prohibited acts an: limited, by the ir very' n~Ii LU'(.· . to the: conduct (I "a retailer or an empl oyee, e. g., 
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failing or refusing to comply with stare or municipal h " lith an sanitation luw or ordinan ces .t ' 

Other action s that violate Code § i 04 .ClJ ·s prohi bition against lewd and immoral behavior may be 

the conduct of a retailer or his em loyce, as we ll as ;] retailer's customer. The I tter category 

inc ludes violations such as, '"the usc ofIoud and vociferous or obscene, vu lgar, () indecent language, 
. . ,. 24

orpermitting Its use " 

In sum m ary, the bette r reasoning sup ports the ime rprc tat i n rhat C<de §§ l lti 1(b ( 13) and 

l04.01(5) apply only to on-duty employees . . he applicable law, ir properly app lied, does not 

provi de any bas is [or action against R >:jXll1Jcnl's pc n its, 

E l'idt!1I .' vi Intosieation 

The eviden ce rcndinu ( r> prov e or disprove Ihill Ms. Matthews was intoxicated on the nigh: of 

her arrest consi sts of thr '':; witness s' t \ limon)' and the security video offered by Respondent. for 

the rea sons discussed below, the AU co cIudes that a prepon c ran cc of the credible evidence 

establi shes that on July 18,2009, l il t" dare I'd '. Matthews ,\V:1S placed lin I T arrest by Agent Seaman : 

Ms. Matthews was not intoxicated, i. e.,having an a lcohol concentration of. 08 or grea ter in, er body; 

and, on the same date. ~d , . Matthe ws had not lost th . normal u: C of h .r p' ysical Or menta, capacities 

through the introduction of alcohol im 11£:r ys ern. 

In the absence of the videotape cvid nee, Agent S..:.lm :m 's testimony would normally carry 

more weight than Ms. Manhews or Mr. Kr del' s eslirn ny. This is true for seve ral reasons. 

Ms. Matthews and Mr. Kredcr are Rcspond ents employees, and have Ll personal relationship with 

him as well. Those circumstances alone suggest Ms. \ fa tlh 'ws and Mr. Kreder are bia: c , An 

employee is assumed to haw a fin ancia l st ab : in the o utcome of an , . tion against the emp loyee's 

employer. Perhaps the y also tell <l certa in a rne ' lH of pressure to p arti c ipate in the hearing. The 

ext .ut of Respondent' s personal re lationship with cirhc Ms. Matthe vs {I f \1 1'. Kreder was also not 

- - - --- - - - - - - - - - - - - ------ - ---- _ ._ - - - _.._ - - 
22 Acts ]989, 71st Lcg., ch. J200, Sec. 2, .:1T June 16. 1939.
 
2) 'r' A B ' ' . \ . " Iii 1 0 I(8)
 ILX. LeO . I~V . '- ODE ' 'I.J',,'N . ~ ,, ' . . 

24 TE X. A1..>... o . HI:v, COff li:. W "i, § r(l J n]( 1) Il, l JICS ,d.kJj . ];, .f:'CI, rh i ta l i c i z~ld b guage ("or permitting its 
use") is prese nt in every SUbSl'C ! iOJ1 o f the stat ute Ilnll de en t: \ actionable cond uct tha can be attrib uted [Q a pa tron, a 
retailer or to an employee. See, TE\ A LCCJ, B i;V . CODF \ ' r-.: . § 104.01 0), (3). {6 ), (7), and (9) . 
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established. If both witnesses an: clo se friends with he Responden t, h y \.. ould presumably be 

relucta nt to 0 ffer testimony unfavorable to him, even if true. In con trast. Agent Seaman's testimony 

was offered in his profession..:l c. pac ity - he: was assign.... I}' ABC 10 investigate a com plaint the 

agency received about Respon lent. Gi\ 'ell his well-defined role in the pro ' '.cding, there are no 

obvious reasons to assume he is biased, or to ques i )J1 his veracity r motives. In addition, TABe 

agents are peace officers, It is a common assumption that I. w enforcc rn cn t o fficers have ' e ived 

adequate training in areas considered f mdamental in their field. 

tvls . · Iauhcws' testim In)" wa s ge nerally ci dible. She admitted that she was on-duly earlier 

in the evening on July J7, 2009. an ad mission Ih. [ Sra rr views as damaging. . 11 . s .cmed honest. 

Her description of the even ing rang true, including how she carne to be working that ight and her 

struggle to both remember and carry out the st s necessary to control he r dia ztes. She made no 

attemj l to minimize her failures ( If instances of qucsti. nable judgrn .nt. e.g., drinking beer on an 

empty stomach. Her physical characteristics in IX son were also consistent with her appearance and 

manneris ms reflected in the vide '1 fo ze fro July J~ , 2009. The comparison strengthens the 

conc lusion that Ms. Matthews' w :::s not intoxi '11 al the time the DVD recording was made. 

Without question" the most credible evidence is the DVD recording. The security video 

repeatedly contradicts Agent Scam. n 's test imony to t e I )int thar he is [udgcd 10 be less than 

credible. The agent testi fied thHi 1\1 s. Matthews displayed the following signs of intoxi calion : loud 

talking, slurred speech, and a sligh! 5\'.'8.) in her balance. Rut the vide. ra C reveals no noticeable 

sway when Ms. Matthews is seen standing, walking, and sitting. The DVD has no audio record, but 

Ms. Matthews ' interact ions with others (incl uding l ~' agent) look natural and her body language 

appears to be appropriate . On the recorded foo tage. she exhibits no SIa gering; she does not lean 

against stationary objects for .'up on: ". n . , J c does not once require assist nee to slay upright. It 

also appears [lliH she had no) diffi culty conversing wi h thl.' a..: :::nt or following his instructions on the 

HeiN. 

The agent's activities recor ~~d on tape are an other rna ter. It wax M ', Matthews who struck 

up a conversation with the age- l' t, as she '\":J $ c:-: iling the bar :1l\~' : 1.. He COJ1 \'c r s -d with her for a period 
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of I0 ~e ' mds, and his eyes were elsewhere for part cf that til e. The basis for Agent Scaman 'oS 

request rh ~ll 1\ 15. Matthews step outside the bar am! perform standardized field sobriety tests is a 

mystery. 

The agent's administration of he fKi ~ lo is . l '1:.illbn\ s i -also very troubling. He failed to 

make even a minimal inq ui 'y into Ms. . I anhews' J l' ~ <.:' ri l . t"on ofau j mpi irment tha: had the potential 

to invalidate the test. He failed to ask her about med icant 1 issues which, based on Ms. Matthews' 

testimony, were significant mough t "; affec [ the validi ty of t ill' f JUN. B 'CIlUS '~ these matter were not 

properly addressed by, .gen t Seaman, it cannot he sui with any c 'rlainly that any nystagmus present 

in Ms. Ma thews ' eyes wa tbc result ot'alcoh 11consumption, as opposed to her medical condition. 

Details in the agent' ' sl im my Lind hi. administration of the Btl: . LL~ viewed on the security 

tape further underm ine 1\~C l1 t Seaman's finding that . 'ls. Matthews .xhibited fl Jack of smooth 

pursuit in both eyes. He tes ti 'it (hut he hel the stin ulus six to nine in es from her face , and his 

testimony W jl;, not contradict ed by the vide fo ltd I ' . The ag -m shine 11is flashlight direc tly into 

Ms. Mat he» ' eyes hro ghout his administration of the II IN. Be testified that he move d the 

stimulus in a three-second pH 'Sto check fix smo th ursuii, but videotape foo tage establishes that 

each of his passes 1.1s1e . . n second or less. 

Finally, there is the matter of the portable br arhaiyzcr test Agent Sv m~ U1 administered to 

Ms. Matthews. He testified [hat her pI rtable breath test results registerer a .19. No othe r evidence 

corroborates Ms. 1\ Iauhc ws' test results, find til agent offered no fu rther testirnony on this issue. 

Sta f]" presented no evidence ad ressing :10:' of the fo ll owing i5SUl,," : the scion . . behind portable 

breath testing; how the ~ [uiprnen t is operated; ' 11 manne r in which a portable breath test is 

administered; safeg uard n .· : l~ S. H} III prevent false readin gs: how p irtablc breath !': $l equipment is 

maintained; his training s p~ ific 10 portable breath Jesting; and, his experience in admini. tcring 

portable breath tests. 

Given the scam l· vidcnce on this issue rmd the agerus lad M e -dibi lity in almost every other 

respect. his testimony regarding r-, "l s. Matthews portable hrea h test results is not persuasive, 
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especially in the absence of corro bo ra ting evidence, Sr: iT fa iled to meet its burden to prove that 

Ms. Matthews was into xicated . Nu action againsl ' esp olld ' nt 's rrn its is warranted. 

III. FL 'OJ - ;S OF FACT 

I.	 The Staff of the Tcxa Al oholi R verage Com missio n (TAB ') brou rht this enforcement> 

action against John . lben \ sscngale d! /a J esters ( 11 La - lle I. Rc. p Ild I1 t) alleging that on 
or abo ut July 8, 2009, Darlcna "Dec' Matthews. Rc spon cnt' s gem . servant. or employee, 
was intoxicated on the licensed prern is s in vio lation lin EX. ALCO. BEV. CODE ANN. (Code) 
§§ 104 ,0](5), 11.o )(b)(I J), 25.0 . 11 "or 6 L 71 (a)(l ). 

2.	 Adm inistrat ive Law Ju ' J ' (A I) Anne K. Perez convened the 11 aring on N ovem be r 19, 
200", at the State O Dic of dmi Ii. trativc I rea ings in Wa '0. T ','as . Sta lT attorney Judith 
Kennis n represented TABC. Respondent apper red pro se . J 1 hearing conclud ~d on the 
sam e J Ll) 1ut the rcco wus hel d op en to receive post-h iring briefs. The rec ord closed on 
February 1'2 , 20 10. 

3.	 Jesters on Lasalle currently operates under he authority of a -ri . d Beverage Permit, 1\'18
l ' 8957 , which incl ude s the Beverag e Cartage Perm it, and M ixe d Beverage Late Hours 

Permit, in W aco, McClennan C ount y, Texas, 

4 .	 Darlena "Dee" Matt hews was rmploycd byJest -rs on Las ' II O ll Ju ly 18,2009. 

S.	 Darlena " Dee" M atthews worked a t Jesters n I asa lle the evening ofJuly l Z, 2009, but 
- fi ffiSh-e1he( SlTi ft . ,..

6.	 Darlena "Dee" Mau ll ws was 0 longer on-du ty at Jeste rs on Las lie an t:' j 1:30 p.m . on July
 
l 7.2009.
 

7.	 Darlcna "Dee" Matth '\\'S nnd her husband rem incd 3 \ Jesters on Lasal le until approximately 
.2 :0U a.rn . on July JS, ~O O{). 

8.	 A fte r I] :30 p.rn . on Ju ly 17, ~ ()09. : not e r employee se rve d beer to Da rlena "Dee" 
Matthews. 

9.	 Darlena " Dee" r....Ian hews was off: .utyw hen sh e consumed beer n ih > Iit: -ns a premises on 
July 17 and 18, ~(J09 . 

10,	 Darlena "Dee" Ma tthe ws was no t intoxicated at c rs on I asa llc on July 18, 2009. 
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1\', COl' l.OS I) 's O F :\ W 

l.	 TABC has j uri diction over this matter pu rsuant to . EX. ALCO. BEV . C ODE ANN., 
SUbchapter B ofChapter. . lld; § 6.0 1, J 1.6 ! , 6 1.7L and 32. 0 1. 

2.	 The : ' ti ll: ffice of Adrninistrativ Hearings hasjurisdic ion over nll at rrs pertaining to the 
contested case h ':Iring, including the issu: 11 c )ra proposal for decision containing find ings 
of fact and conclusions 0 I:I'W, Jursuan . EX. iov ' r CODE A~:-I , ch . 200 . 

3.	 Notice of the hear ing wa timely and adequate ,L req uired by the . drninistrative Procedure 
Act, TEX. Gov' 'r :ODE ANN. ch, 200 1. 

4 .	 0 11 July 18,2009, Dr I n;'! " De ," ifa thews was !l Ol an employee ol'Jes tcrs 0 Lasalle asthat 
term is conrempla cd j y TEX. A Le -' . BE\", Co -A......, '. § 104.0 Il5). 

5.	 Based on the above fin dings . Ifact an c mclu ' ionsof law, no action shoul be taken against 
Respondent 's permits. 

SIG NE r . p r i ! 13.2010. 
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