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TEXAS ALCOHOLIC BEVERAGE § BEFORE THE TEXA S 
COMMISSION §
 

§
 
VS. §
)

; . 
I	 

§ 
MELMAT INC. §
 
DIB/A EL CUBO § ALCOHOLIC
 
PERMIT/LICENSE NO(s). MB678477; LB &. §
 
PE & FB §
 

.	 DALLASCOUNTY, TEXAS § 
(SOAR DOCKET NO. 4S 9-2193) § BEVERAGE COMMISSION 

ORDER 

Tho above-styled and numbered cause is before th Assistant Administrator, T A cohoUc 
Beverage Commi io , for considerationand entry ofthe agency order. 

After proper notice w given, this c was heard by Admi ' ative Vi Judge Richard R. 
Wilfong. The hearing conve on January 7 and 8, 2010. The record closed upon receipt of th 
written closing arguments ~ legal briefs on March IS. 2010. The Administra ive Law Jud e m 
and flied Propo at For Decision containing Findin of Fact Conclusio of Law on the 30 
d Yof M h, 2010. The Propo For Decision was prope ly served on all parties who were given 
an opportunity to tile Exceptions and Repli part of the record herein. No exceptions were flied. 

The Assistant Administratorof the T Alcoholic Bev e Commissio reviewed and 
considered the Proposal for Decision and adopts the Findin of F ct Conclusions of Law of the

) Admini ive Law Judge Findings ofF t and Concl 'on ofLaw of the Commi sion, 

IT IS T FO ORDERE the penni issued to Melmat Inc. dIbI El Cuba by 
the Texas Alcoholic BeverageCommission arc CANCELLED and the renewal I DENIED. 

Thi Order will become final and lIforce bl on the~t§ay of lJt:l..tL../ . 20 J0 
I 

SIGNED this the,3~daY of:....:....~'*Y' 2010, in Austin, Texas. 

EEHlcb 

; . ) 



I certify that I have served copies of the above Order on the partiesshown below in the manner 

indio led on. fv\QI~ 4 I 2010. ~~ 
· '. 

) 
Cec lia Brooks, Paralegal 
TABC Legal Section 
Tex Alcoholic Beverage Cornmi ion 

Honorable Jud Richard R. Wilfon
 
ADMINISTRATIVE LAW JUDG
 
State Office of Administrative Hearings
 
Austin, TX
 
JtZ4 FACSlMlLE: ($11) 41U994
 

Danie HstJada
 
ATTORN Y FO SPONDEN
 
600 J S
 
DalJ TX
 
JIM FACSlMlLE: (972) 481-7799
 

MelmatInc.
 
d/b/aEl Cuba
 
RESPONDE T
 

)	 2900 Walnut Hill, Ln., tz02'
 
Dall TX 75229
 
REGULA MAIL 

Emily B. Helm
 
ATIO Y FO PETITIONER
 
TABC Leg Seetio
 

Licensing Divi .on 

Dallas District Office 

)
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TEXAS ALCOHOLIC BEVERAGE § BEFORE TIlE STA OFFICE 
COMMISSION § 

§ 
VS. § 

§ 
MELM T, INC. § OF 
D/BJ EL CUBO § 
LICE SE NO. MB678477, § 
LB, PE, and FB § 

§ 
DALLAS COUNTY, TEXAS § 
(TABC CASE NOS. 582077 and 588327) § ADMINISTRATIVE HEARINGS 

PROPOSAL ron DECISION 

The staff of the Texas Alcoholic Beverage Commission (Staff or TABC) brought this 

enforcement action against Melmat, Inc. d/b/a EJ Cubo (Respondent or E1 Cubo) al leging that 

Respondent, or Respondent's agent. SC1Vant,. or employee knowingly received more than SO percent 

of its gross receipts from sales of alcoholic beverages. and made a false statement or 

misrepresentation in an original or ren wal pplication, Staff requested that Responden 's Mixed 

Beverage. Mixed Beverage Late HolD'S. and Beverage Car tage penni . d Food and Beverage 

certificate, be cancelled . Respondent denied the alleged viola tions. The Adminis rative Law Judge 

(AU) finds that Respondent committed the alleged violations and recommends that Respondent's 

permits and certificate be cancelled, and the renewal application be denied. 

I. PROC EDURAL HISTORY, NOTICE, ,\ ND JURISDICTION 

Then: are no contested issues of notice or jurisdiction in this proceeding. Therefore, those 

matters are discussed only in the proposed findings offact and cone usions of law, 

On January 7 and 8. 2010. a hearing was convened b...-Iorc AL] R ichard R. Wilfong. at the 

State Office of Administrative Hearings. 300 Forest Park RO<IJ, Suite 1SOA. Dal Jas. Texas. Slaff 

appeared through attorney Emily Helm. Respondent appeared throu b attorney Dan Estrada. 
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Evidence was received from both parties on those dates. The record closed upon recei pt of the 

written closing arguments and legal briefs on March 15, 2010.· 

II. LEGAL STANDARDS AND APPLICABLE LAW 

A holder of a mixed beverage permit may be issued a food and beverage 
certificate by the commission if the gross receipts of mixed beverages sold by the 
holder are 50 percent or less ofthe to tal gross receipts from the premises. TEx.ALco. 
BEY. CODE A:l • § 28 .18. . 

The commission or administrator may ... cancel an 'originalor renewal permit 
ifit is found. after notice and bearing. that ... the permittee made a false or misleading 
statement in connection with his original or renewal app lication, either in the formal 
application itself 'or in 'any 'other wri tten instrument relatin g to the appli cation 
submitted to the commission. TEx. ALeo. BV . C ODE A NN. § 11.61(b)(4). 

. ffi. EVIDENCE PRESENTED 

Staffpresented one witness and 26 exhibits that were admitted . Respondent presented one 

witness and six xhibits that were admitted . 

T ABC wi e s Steve Boyer 

Steve Boyer is a senior S~ auditor. He testified that on December 2, 20081 Respondent 

submitted its sworn renew application.' The renewal application reported sales for the period May 

2008 through October 2008? Sales of alcoholic beverages were reported to be 22~3 1 5 .00 and food 

sales were reported to be $37,548 .00, for those months . l These sales figures were reported as actual 

sales rather than est imates," 

I TABC Ex. 7. Tr. 1737. 

z Tr. 172 1-1722. 

3 Tr. 1738. TABC Ex. 7. 

4 Tr. 1729. 1733. and 1826. 

I . ' •• 
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On January 21 , 2009, Mr. Boyer commenced a depletion analysis concerni ng E1 Cubo by 

presenting letter. to Un Suk Chu, Respondent's president, requesting. among other things, three 

mon ths of records relating to purchases nd sales of food and alcoholic bevera es . The purpose of 

the analys is was to determine the ratio ofsales ofalcoholic beverages to sales from food service so 

as to determine whether the Rcspo dent was in compliance with the food and vee ge certificate.f 

Several days lat , Ms. Chu provided a substantially incomplete and in eq te response to the 

request. When Mr. Boyer followed-up in further effort to obtain the requested inform tion, he 

specifical ly requested that Ms. Chu provide daily cash register tapes rather than the few vendor 

receipts tha had been provided. Ms. Chu responded that she did not ve cash register receipts 

becaus e she did not know how to operate the cash register. Mr. Boyer s id that he found M . Chu's 

explanation for not having sales records very unusual and inconsistent with customary practice.6 Due 

to the lack ofany meaningful records from Respondent. Mr. Boyer was required to 0 to wholesale 

liquor suppliers fo r sales made to El Cubo.' and the State Contro lJer's Office for infonnatlon 

concerning beer and food sales.! Mr. Boyer also conducted a physical inventory of beer and liquor 

on the premises.9 

Part of Mr. Boyer'S audit was to determi the price for whi ch each drink old. 'This is 

normally ' ily ccompllshed by reference to cash register tapes or daily es summaries. 10 

However, because Respondent had no records to prove the amount charged fOT drink • Mr. Boyer 

used $5.00 based on reports ofundcrcover buys at El Cuba from September and Decem ber 2008 .II 

Based on the g thered, Mr. Boyer determined that the amount of alcoholic beverage sales for the 

reporting period was 292.650.00 as compared to the $22.3 15.00 th t Respondent reported on the 

' Tr. 1715. TABC Ex. 2.
 

°Tr. I7J1 .
 

7TABC Ex. 5.
 

I Tr, J72()' I722.
 

' Tr. I724· J726. TABC Exs. 17,U. 19. and 20 .
 

I°Tr. 18()~. 1 8 ()6 .
 

II Tr. 1794- 1196.
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December 2, 2008 renewal application. [2 Moreover. based on Mr. Boyers detennination of 

Respondent ' s purchases of alcoholic beverages and inventory on hand, the amount of alcoholic 

beverage sales during the reporting period could have been as high as $371,334.00. . 

The ratio ofalcoholic beverage sales to food sales using an average price of S5.00 per drink 

was 89 . ~6 pe c.eD:L When the average price was reduced to 4 .00 the ratio only dropped to 89.49 

percent. When the price ofhalf of the drinks was further reduced to $2.50 the ratio only dropped to 

86.80 percentY 

The amount of food sales reported by Respondent on the renewal applicati on was $37,548.00. ... 
Mr. Boyer accepted this amount as it matched the amount offood sales Respondent reported to the 

Comptroller 's Office. Additionally, this rather low num er was consistent With inspections at El 

Cubo on Septem ber 11,2008, and December 2, 2008, resulting in the issuance of warnings to 

Respondent for not providing food service. Also, when Mr. Boyer went to E1Cubo on January 21. 

2009, he found no food service was being offered. l" In contrast, Mr. Boyer indicated that. 

Respondent's food sales wouldneed to have been more than $266,000 .00 greater for the ratio of 

alcoholic beverage sales to food sales to be Jess than the maximum 50 percent required to qualify for 

a food and beverage certificate. . . 

Mr. Boyer acknowledged that he made twocaJeulation errors in his reconstruction of 

Respondent's 'alcoholic beverage sales. However, both errors favored the Respondent and if 

corrected wouJd cause the numbers reported by Respondent to be even more egregiously false." 

12 Tr. 17JL, 1760, 1779, 1803-1805, IS36- 1837, and 1843. TABC Ex. 6. 

u TABCEx. 6. Tr. 1854-1857. 

14 r -, 1836-1837. TABC Ex. JO. 

u Tr, 1728 and 1771-1772. 
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El Cubo witness Dexter E. Simpsvn 

Dexter E. Simpson testified for EI Cuba as an expert regarding TABC re ulation and 

enforcement. He testified with reference to photographs taken inside EI Cubo . In particular, he 

testified re ding a photograph of sign advertising "happy hour" beer pric of $2.00 and $2.50, 

indicating tha t Respondent sold some b er for Jess than the 5.00 assumed. by Mr. Boyer.16 

Mr. Simpson had worked with Mr. Boyer durin more th t nine years that Mr. Simpson was 

employed at TABC, and he was very complimentary of Mr. Boyer' s competence d the accuracy of 

his audit work, but be was cri tical of the udit of EI Cuba claiming that it was rushed due other 

deman ds that T Be placed on Mr. Boyer. He emphas ized the two mistakes thatMr. Boyer admitted 

claimi thathe had never seen Mr. Boyer make mistake on an audit. Mr. Simpson also all ded to 

communication problems because Ms. Chu is Korean and speaks and understands very little English. 

He faulted TABC for not providing an interpreter to ensure that Ms. Chu would understand whatwas 

being asked of her in connection with the audit, and so she co uld respond appropriatel y. He also 

claimed th..a1 Ms. Chu bad settled prior alleged TABC violations without an ad quate understanding 

of the ramificati ons, and because of undue pressure from TABC. He indicated th use of tbe 

language barrier and cultural differences, Ms. Chu was inco mpetent to handle the prior alleged 

violations appropriate ly and. therefore, had acted contrary to her best interests. Mr. Simpson claimed 

that Ms. Chu sincerely wants to do business at El Cubo in a compliant manner, and he sure that 

she could do so in the future with hi guidance and as istance as a consultant. He further claimed that 

Ms. Chu obtained the food and beverage certifieete ou t of nerve desire to have,a restaurant that 

turn ed out to be unsuccessful, but she did not intend to mi lead or misinfonn in any way. He 

con tended that she was simply an unsophisticated business person that did not fully understand her 

obligations as a permittee, and who found herself in an uncomfortable situation hampered by the 

language b icr.17 Mr. Simpson recommended that I Cube sho uld be al lowed to stay in business as 

I.Tr. I 70.
 

17 Tr. 1177. 1380.
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'only a bar. On·cross-examination, Mr. Simpson acknowledged that On each occasion when he met 
, . 

with Ms. Chu in preparation for the hearin .she had someone with her that acted as an interpreter. IS 

When asked why Ms. Cbu did not have someone to assist and interpret for her when she met with 

Mr. Boyer, Mr. Simpson said he did not know.19 

IV. DISCUSSION 

The AU found the testimony ofMr. Boyer to be persuasive. His vast experience and high 

level ofcom petence was appropriately' acknowledged by Respondent' s expert witness Mr. Simpson. 

However, Mr. Simpson's criticism of the audit of EI Cubo based on two'calcuiation errors that 
, . 

favored the Respondent, and e fai lure to provide an interpreter to overcome B perceived lan guage 

barrier, was not persuasiv e. This is not a case where the permittee undoubtedly operated a restaurant, 

but inadvertently failed to satisfy the 50 percent ratio by a small amount . In sharp contrast to that 

scenario. EI Cuba had been warned on multiple occasions for not providing any food service 

Whatsoever, and the deficiency in the amount"offood sales needed to offse th e'amo unt of alcoholic 

beverage sales, as reconstructed by MI. Boyer, was enormous - $37,54;"_8 .00 actual food sales 

reported versus additional required food sales in excess of$266,000.00 . Respondent/s reporting of 
. , 

only $~,3 ,1 5.00 ofalcoholic beve~e sales was even m ore egregious when actual sales were found 

to be more than tentimes that amount. The ALl finds Respondent ' s attempt to'justify these huge 

discrepancies as being attributab le to Respondent' s lack of understanding. inabili ty to te a cash 

register, and a language barrier, to bewoefully lacking credibility. Conversely, the AU is persuaded 

based on the clear preponderance of credible evidence, that Responden t flagrantly vio lated §§ 
, , 

11.61(b)(2) and (4) of the Code. In reaching this conclusion the ALJ is mindful that permits to sell ' 

alcoholic beverage , and the added benefits of a food and beverage certi ficate, were bestowed upon 
. . ' . 

Respondent as a priv ilege with the corresponding obl igation to fully comply with the Code, or b 

subject to revocation . Respondent's gross fai lure to provide business records, maintain required 

II Tr, 1881- 1883.
 

19 Tr. 1884.
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ratios,	 and provide accurate information under 0 b, is more than adequate re n to cancel 

Respondent' s permits. This is especially true considering Respondent's previous vi ol tions and 

warnings. Respondent's conduct shows blatant intent to deceive rather than mistake, error, or 

inaccuracy: therefore, the AU recommends that Respondent' permits be cancelled and the renewal 

applicatio be den ied. 

V. FINDINGS OF FACT 

1.	 On December 7, 2007, Melmat, Inc . dIbI EI Cube (Respondent) was issued Mixed 
Beverage. Mixed Beverage Late Hour and Beverage Cartage permits, and Food and 
Beverage certificate for the premises known El Cubo located at 2900 Walnut Hill Lane; 
Suite 202, Dallas. Dallas County, Texas (licensed premises). 

2.	 On December 2.2008, Respondent signed and swore to its first ren application reporting 
for the period May 2008, througb October 2008, sales ofalco holi c beverage of$22.3 J5.00. 
and sales from food service ofS37,548.00. 

3.	 On December 2, 2008, Respondent knew that sales ofalcoholic beverages were substanti ty 
greater than food sales. 

4.	 For th e period May 2008. through October 2008, Respondent's actual sales of alcoholic 
beverages were at least 5292.360.00, and possibly as high as 37 1,334.00. 

5.	 For the period May 2008, through October 2008, Respondent' sal -ofalcoholic beverages 
wercapproximatcly 90 perccntand Respondent 's food sales were pproximately 1operc eo 
of Respondent's total sales. 

6.	 During the period May 2008. through October 2008, Respondent was a bar and not 
restaurant, 

7.	 On November 6. 2009, the Texas Alcoholic Beverage Conunission (TABC) Staff sent an 
amended notice ofhearing to Respondent informing Respondent of the date, tim e. location 
and nature of the hearing; a reference to the particular sections of the statutes and rules 
involved; and short plain statement ofthe legation and relief ought by TABC. 

8.	 On January 7 and 8. 2010. apublic hearing was convened before Administralivc Law Judge. 
Richard R Wilfong. at the State Office ofAdministrative Hearings. 30 0 Forest Park R~ 

Dallas, Texas. Staff appeared through attorney Emily Helm, and norney Dan Estrada 
appeared on behalf of Respondent. The record closed upon receipt of wri tten closing 
arguments and legal briefs on March IS. 20] O. 
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9.	 Respondent knowingly made false statements in the application for renewal s ubmitted on 
December 2, 2008>with intent to deceive. 

, . 

~.CONCLU~ONSOFLAW 

1.	 The Texas Alcoholic Beverage Commission has juri sdiction over this matter pursuant to 
TEX. ALeD. BEV.·CODEANN. §61.71. 

2.	 The State Office of Administrative Hearings has jurisdiction over matters relating to th 
bearing in this proceeding. including the authority to issue a proposal for deci sion with 
proposed findings of fact .and conclusions of law, in accordance with TEx. GoV"T. CODE '. 
ANN. § 2003. . 

3.	 The Respondent received proper and timely notice of the hearing) pursuant to TEX. GoV 'T. 
CODE ANN. §§ 2001.051 and 2001.052. . 

4.	 Based on the foregoing Findings of Fac t, Respondent violated TEx. ALeo.BEV. CODE ANN. 
§ I 1.61(bX2) and (4) . ' 

,	 . 
5.	 Based on the foregoing Findings ofFact. Respondent violated TEX. ALec. BEV. CODE ANN. 

§ 28 ..J 8. : 

6.	 Based on the foregoing Findings ofFact, Respondent vio lated 16 TEx . ADMIN. CODE§ 33.5. 

7.	 B ed on the foregoing Findings of Fact and Conc lusions of Law, the cancellation of 
Respondent's permits and certificate is warranted, and the renewal application should be 
denied. . 

SIGNED M reb 30, 2010. 

CHARD R. WILFONG 
ADMINISTRATIVE LAW J DGE 
STATE OFFICE OF ADMINISTRATIVE HEARINGS 


