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0" this day the caplioned rnatter earn be ore me for consi era ti nand d ecision. Ihave 
reviewed th Sta te Office dft: dmlnlsrra tlve Hea lng file , the ocum n tary e dence admitted 

at Ihe hearing, and th e P dposa l for Decision (PrD) entered y the Admi 1st nve Law Judge 

(At]). 
J. 

Ad pt Findin s of F ct 
Sa ed 0 (1 I Y review of the p i adings, evidence a nd t s irnnny pr sen t , I adop withou t 

mddificat i n the following Findi ngs of Fact in Sectio 11/ of th e PFD as fo llows: 

1 Ger m In terna t iona l d/b/a Club Venom (Responden t) ho i ' Ixed Bev rage ) rm it and 

Mi ed Severa ze Late Hours Permit MB6 158 55 i. su d by th T s Alcoholic evera 
! 

Cor-mission (TABe) for the premises (Club Venom) loca ted at 24 7. ry rree t, SanL 

Anton io, B xar Coun ty', T >, I·as. This per m it as in e ffect r1 Novel her 8,2.008 

2 On ov em b er 8, 2 08, TABC agents Gonza les an Harr is ob e rved Hev r rranza 

consuming an alcoholic ber erage on the prerni f?:S a t 2:45 a.rn. 

5. Onf priJ 27, 2009,TA BCsen tanotlce of h arin o Re po den t starin 1 t a hca ring 

wo Id be h l I on this matte r on Ma 8, 2009. a t the Sta te 0 ce of Adm tn is ratlve Hearings 

(SO H) j San Antonio, Tel as, 

5[si'c]. The N tic e of Hea rJ g informed Resp onde n t of he ime. Io . ri n.and th na ture of the 
I 

hea ing: a s t. ement of the lega l autho ri ty a nd ju risd iction under w hi h the he ;ng \ as to be 

he! ; an d con ta in d a reference to th e p rri cu la r sections of he statu tes ant ru ] s involved , 

and a sh rt p la in s ta temen t of th e allega j ins an d the relief so ugh l by 1'A ., 



6. On May 8, 2009, the evidenn a ry he rin onvened in San Antonio, T X3S, before AL] 

jo n H. Bee le r. TABe was ~ep r sent d a th e h ring by att orn ey Mart w lark. Re pon e nt 

wa represented by one 0 - its owners, Sa m Mizycd. The he ring onclud d th t day and the 

re cord clos d on ay 15, 2009, after e pond nt submitted a d cu ment. 

Based on my re view of the 

II. 

Adm i ni trt tor ' Find n o f Fa 

lead ings, evid ce and t stimony pr esented at th e he ring. I make 

th J follow ing Findings of act: 

2.1 Ge r ternational LLC, i a Lit ire Lia bili orpora tlon, OJ nlzed under the laws of 

the s ta te of Texas, was issued a Mi xed Bev rage enn it MB615855), on December 13 .2005, 

an has be .n continuousl renewed. 

2.2 1 Sam Mizyed testifle that he was one 0 rh owners 0 tIl b r, 

lfit2.3 Sam lIzyed te th he surrend red control of the licensed prem ise to Hever 

Car anza, tha t Mr. Ca ranza I as a ting on b half of'rhe p rmi holde r, and th t " was notatthe 

lice ised premise when the violation occurred. 

2.4. The lin w orn ' tel en t ofHev r Carranza, the " cide nt Repor t ad mi ted ' hiblt 3, 
and the swo t s tlrno ny f Agents Gonz I an H r r ls provide incon is en t s ta tem ents 

lreg rding th e de ta il r la d ' to w he ther r, C. rra nza was co nsuming an I ohollc evera e 

on ti e licensed premise during proh l ited hou . I find th testimony of Agen ts on zaJes and 

Ha is credible an d rell abl and suffici n t to . ra bli h til t Mr. Carranza w consuming n 

ale holic beverage on the I cen 'cd premi se at a time when i con surnption w prohibited 

2.5. The unsworn sta t menr ofHever C rr 111': • the Inc ident Report adrnlttcd as Exhi i 3, 

and the sworn tes timony bfA cuts Go nza les and Harris 
es !ish that control of th 

and at the request of Mr. of 

2.6. Atthe time the viola 

per ittee. 

licensed p rem se was su end r 

zyed t lock up the ba r. 

io n oc urred Mr. Carranza was ac 

2
 

re co nsisten t and sufficien t to 
d to rranza t ct on b half 

ng <ISa n auth oriz agent of the 



rn, 
Analy i 

3.1 An adm in lsr ra tlve ac rion under § l ..6 1 nd 61.71 )f he T xa Ale ollc evera Code 

(C de] are actions taken E cancel or. u p nd > . A perm ittee is defined in §1 .04[ 11) of 

th Code as "a person wh ~ is the holder o f the pe rmit provided for in th is code, or an agent, 

se I ant, or employee of th a t person. Person is also d fined n §l.04 (6] f the Co as "a 

na ura l person or associa ti n o f n tural pe rson , tru t re, ree elve r, pa rtne s hlp, corporation , 

o niza tion, or the ma na er , agen t. sen' n t, or employee of any of th em," Notwi hstand ing 

ch: ges in mana gement 0 • ownership, th perm it is h Id by GERM INTER ATI NAL, LLC, is 

th same legal en tity tha t I as issued t origina l permit in 200 . This adm inistrative a 'on Is 

ta e n against the per mit, d he privilege 0 n age in the activities au th oriz d by the permi t. 

no ! aga ins t an lndlvld allna tural pe rs on. It is therefore in ppropr ia te to fra gment he 

vi : a tion his to ry of "one of the owne rs" fr m tha t 0 the en It holde r, GE M 
fNTERNATIONAL, LLC. 

3.2 An agent is le flned I y Black 's Law Dictionary as, "one who S aurh orrz d to act for or in 

pla e of another". J is undispu te tha t Mr. Mlzyed, gave Mr. Carra nza th ys to the bar and 

as ed him to lock up the /bar, for 0 " in the place of Mr. Mi . Even th ugh th re wa s 

tes lrnony tha t there \0 as an mployee a t th e ba r, c ntr J of the bar as d 1vered to Mr. 

Carirarizato. Mr. Carra nza ha d ex re saurhori to C onb ha lfo fand a the a em of the 

pe mit holder, Ther is als evide nce that Mr. Carram to h d b ngr n te au ortty toa ton 

be Jialf of the permi t hold Jr in th past. Th d fin non of permittee does no t e elude an 

im Iruden tly employed, ap ointed, d s lg ra ted, or apparen t age nt. 

3.3 Prohib ited ho urs vi · lati ons have b een ide ntified by til Texa 'unset Comm iss ion and 

the T exas Legisla tu re a rn a] r pu blic s. fety r is Bas d on their xprcssion 0 public policy, 

cha ges were made to the ode in 2007 to recognize this r isk and enhance th Comml sian 's 

bi ity to de ter viola tion s and if his fa Is, Impose sever sane ' 0 0 5 when viol tions a rc 

der cted, Cr imina l ncttons for Hours 0 Sal •eh. p ter 105. offen es were incr ased 0 a Class 
A lsde meanor. Sec ion 11.64 of til Code wa amen ded 0 exclu J p ro hil itcd hours from 

viol ations for w ich paym ent of civil p n Ity i lieu of a susp nsio mu st be offered. In 
! 

revisions to th e Standard Pen lty Cha rt r ule s in 16 Texa Admini tra tive ode, §34.2, the 
Co I mission inere sed the I Inlmum : mou nt of civil p malty fa all health. x fery and ' elfa re 

viol tions fro m 150 ro $3 O. 

3.4 .	 The Com m iss ion has not ad opted a r le tha t would allow a clvll p na lty to be imp osed 

u of a suspen sion or ca icella ti on in a contes ted case brought under Cha p cr Can d 0 f the 
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4.4 

A ministra tlve rocedu re Act, for a proh bite hours viola tion . These action . re specifically 

eXrlUded from the S,"ndardP ma lty Char' rule a ' §34. 1(j) . 

3.5. The final decL ion in a contes ted case, a nd t e nction r pe n Ity when iolation is 

fO? nd, is reserved to the l/\ dminis tr tor. A san tio n or pen I mu t be appropri te and 

su fficien t to ac omplish die purpo e behind its i po ition. io tion that: a e h greatest 

ris t pu b lic health an d l af ty; n be ea i1yavoided y dherence to cI r ly stated la .; 
may be rnotiv: ted hy pri a te v rice; and h ve been ide ntified by elected an d appointed 

I 

offi cial as a pri ori ty for all o f th se rea on , ho uld a rry the highe saneti n an all w for 
th J least flexibility and variability wh ' /1 impo d. Proh ibited hours viola tions faJ! squarely into 
thi ca egory of viola tion. . hen prohibit d hou rs violation I ou nd, it cannot be expl 'ned 

a\Jay or dim inished by permitte s' : "poor judgment" in S Antonio, "lnartenrio .. in 

Ad arillo, or "honest mist ke" in ~I Pas . l\ pe rml who fa il' to e re rcis re sonable care 
ca Ino t use th r t ve ry -a ilu r~ to e p respons ibi lity for a violation h t occur 0 the licensed 
premise, or to am eli ra ce sanction or p nalty for the viol n, 

IV. 
Condu I n of La 

4.1 The Cornmis ion h s jurisd iction ov r his 111 t t r. Texas Alcoholic Beverage Code, 

Ch pters 1. S, 28. 29 and 5, and § 1.61, nd 1. 4. 

4.2 The State Orne of ~dmi n istra tj ve He rings h. juri "die ion condu hearing an 
pr	 pare a proposal for decis ion with findln of fact nd conclu I of law. Texas 

ern me nt Code, Chap te~ 2001 and T x Alcoholic Beve rage Code, §S.43. 

'rhe Commission JAdmlnls tra tor has au hori ty to rend r a decis ion based on ' he 
l 

rec rd, as if the Admlnist at r h. d conducted the h ari ng. The r viev , analysis and the 
Administra tor's Finding of F: ct and th e Conclusions of Law are based 0 n e era e of this 

aut ority. Texas Alcoholf Bev ra C d , §5AJ . 

Proper and ti Iy notice of the h rln vas provided. and/ r n obje ct ion to not ice 
I 

wa made at the hea ring, exas Governm nt ode , § 2001.051 nd 20U1.05 2. 

4.5 The Perrnitt e consumed an alcoholic bev ra e or p rmirt d one to be consumed on the 
licensed prem ises at a t lm ~ \ h n the consumption of alcoh lie beverages L prohibit d by 
Ch pter 105, and §§11.61 ( ~ 2 and 61.7 1(a)( 1 of he I'e: a ' Ale hel le B verage ode. 
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4.6 Bas ed on the fore Ding find ing o f fact and conclus ions of law, the Mixed Beverage 

Pe ~mit and Mixed Bevera La te Hours errnlt (MB615855) Issued the Texas A!coho lic 

B erage Commi s ian for the pr mi. s loea ed at 2407 N. 1 ry Street, San Antonio, Hex T 
!County, Texas, is USPE ED or a per od of en Day . 

4.7 ln lieu of servin a us enslon, [he Permittee m y p a civil p al ty ot $3000.00 on or 
t . .• I 

before.!£. yof'\; -h.! r 

th J privileges ranted by 

0./(1# 

J 20 I a 1fthe full c vil en alty Is not pa id on or before the date due, 
e permi will be su pen ed for 10 d ys beginning t :00 A. . on 

~Q 

Th ' Orde r is final and ef ectlve on the If?day of -sa n tLQ 9 20 , unless a motion for 

reh ea ring is filed on or be re tha t da te. 

SiJed this ~ay of teefmbt'CZ009. 

o EY FO R PO 

Inlstrative Law Judge 
Stat 0 1Ce 0 d rninistr t ve Hea rin s 

ATtOR FOR PETTIO ER 
lex s Alco holic Bevers e omm l sion 

Legkl Division 

D" I . illismcr om 
Lie ns ing Division 

AI n St en, Administr t r 
T xas Alcoholic Beverag . Commissio n 
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T EXAS ALC O HO IC BE 
CO '11\11 SIOi ', 

Peti tioner 

v. 

GE RM INTERNA'I IO AL 
nIB/A ' . (JB\ ~ -:NO M, 

Respond ent 
(TAB DOC ' ,, · NO. 5818 

DO KET O. 45S-09-2970 

ERAG E s REFOHE T HE STATE OFFICES 
§ 
§ 
§ 
§ 
§ OF 

LLC, § 
§ 
§ 

) § A n lINI STRAT IVE HEARl I GS 

PRO PO SAL FOR user ION 

he Staff of thc Texas Alco ho lic B .ve rage Com miss ion (TA BC ) brings thi s action against 

Germ j . tc rnationa l LLC d/b/a I lub Venom (Respondent). alleging that Respondent's agent, servant, 

or crnpl yce , consumed or per iued others to consume alcoholic beverages on the licensed premises 

duri ng prohibited hours in , jiolation of T EX . ALGO. BE . CODE §§ 105.06(5), 11.61(b)(2). 

61. 71 (a l (J 8), and/or 32.1 7(a )( ) . TABC seeks either a 12. day suspension of Re spondent's permit 

or pay! ent of a penalty of $30 per day in lieu of suspension . A fter co nsidering the evidence and 

argume ts presented, the Ad in istra tive Law Ju dge (A U ) concl udes that TA13 C has proven its 

allegati n by a preponderance f the evide nce. Fo r the reasons set out be low, the ALJ recommends 

that Re spondent's permit be suo pe nded for thr ee days or, in th al terna ive, (hat Re 'ponde n( be given 

the opp rtunity to pay a penult o f $1 50 per day in lieu o f susp ensio n. 

1. J URIS DJCT ON,l 'OT I ~E, AND PROCED RA ' HI T I{ Y 

Be has jurisd iction ove r this ma tter und I' T .x. AI.. '0 . BE Y. CODE A NN, ch . 5 and 

§ 104 .0 1(5). The Sta te Office Adm inistrative Hearings (SOA rI) has jurisdiction over ali matters 

related Jo conducting a he arin in this case. incl ud ing the p 'cpara(ion of a proposal for decision 

with fin'dingS of fact and conclusions of law, under TEX. ALCO. B F.Y . CODe A N?\. §§ 5.43 and 
I

11.015, and TEX. GOy 'T C ODE A NN. § 2003 .02 1. T here were no con csted issues of notice or 

jurisdic ion in this proceedi ng. On May 8. 2009, an ev ide ntiary hea ring convened before ALl 
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John l. Beeler in San An to io, Texas. TADC was represented by attorney Matthew Clark. 

Respondenr. was represented Jy one of its owners, Sam Mizyed. The hearing concluded and the 

record ~vas left apen to alIa w Iespondent to provide a written statcment from the individuaIalleged 

to hay been consuming alcoh I I during prohibited hours. The record closed on May 15,2009, after 

the receipt of that document. 

II. DI U ION AND A A LYSrS 

A. plicab le Lm . 

State law prohibits the consump ion of alcoholic beverage on licensed premises during 

certain lours. Specifically, 'n1.Ai.co BEV. CODE A l\i'N. § 105.06 provides: 

HOURS OF C ,NSUMPTlO '. (a) In this section: 

(1) "Ex ended hours area" means an area su bject to the extended 
iours of sale provided n Section 105.03 or 105.05 of this code. 

(2) "St. idard hours area " means an area which is not an extended 
hours area.I (a-I) For the purposes of this section. a licensed or permitted premises is a 
public place.
I (b) In a s tandar hours area. a person commits an offense 1f he consumes or 
possesses with intent to consume an alcoholic beverage in a public place at any time 
I rn Sunday between 1: I a. m. and 12 noon or on any other day between 12:I :) a. m. 
and 7 a. m. I (c) In an extend ed hours area. uperson commi ts an offense ifhe consumes or 
possesses with intent to lconsume an aJcoholic beverage in a public place at any lime 
I n Sunday between 2:15 a. m. and 12 noon and on any other da betw en 2:15 a. m. 
and 7 a. m. 

Further, TEX. Ai.co. HEr- CODE: ANN. § 61.7 I provides: 

GROUNDS FOR CAr CELLA110 N OR SUSPE SION: RETAIL DEAL ' R 

(a) The commission or administrator may suspend for not more than 60 days 
Or cancel an original or znewal retaiIdealer's on- or off -premise license if it is found, 
~ fte r notice and hearing that the licensee: 
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* * * 

(18) e nsumed an alcoholi beverage or permitted one (0 be 
consumed 0 11 the licensed premises at a time when the consumption of alcohol ic 

I 

beverages is prohibitc by this code' 

B. Evidence . n d Argu m nts 

Petitioner offered three documents and the testimony of two witnesses, both TA C agents. 

Mr. Mi:zyed testified for Resp ndent and offered the written statement of Hover Carranza. 

1. Tes ti mony of ulita H. rris 

Ms. Harris testified she is employed as a TAB C agent and observed that facts made the 

basis Ofthe allegation of this h aring. On Iovcrnber 8, 2008, Ste and TABC agent Nina Gonzales, 

went to Club Venom bec ause of a complaint of after-hours consumption of alcohol. At 
f I 

approximately 2:45 a.m., she looked though through a gap in some blinds, and observed a male 

'. I h b d inki b Isutmg at tear n mg a e r. 

gent Harris further te tified that she notified gent Gonzales, who went to the front door 

and kni cked. Agent Harris s t~yed where she was to see if the male attempted to hide the beer. 

The male unlocked and opcne the door and Agent Gonzales entered the club. Agent Harris soon 

followed, On the bar they found a half-empty bottle of Miller Lite. It was cold to the touch. The 

male, i entified as Hevcr Carranza, denied drinking the beer. 

J.\gent Harris acknowle ged that she and Agent Gonzalez ave been to Club Venom on 

other occasions and thai she cn loot reca ll any other violations. I . 
2. Testimony ofNina Go nza les
 

h gent Gonzales tes tified to the same basic facts set out above .
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3.	 1'1- Be Docun en ts 

TABC offered a co py of the Notice on -fearing. the license history of the premises, and the 
I 

incident report tor this case. 11were admitted with ut objection. 

4.	 Tes timo ny of .' am Mizycd 

Mr. Mizyed tes tified that he is one of the owners of the bar but was not present at the 

time of the alleged violation. IIIe had een a t the bar earl ier but had become ill and ask a friend to 

lock uJ the bar so he could le ve. The frie nd. Hever Carranza, was not an employee of the club. 

Further, Mr. Carranza' s onl y uty fo r the night was t lock the door at losing time. 

Mr. Mizycd further testified that he has only owned the club for a short time and had 

worked hard to make it a cle operation. He has had no prior violations , bu t has seen the two 

agents on the premises. 

Is.	 W ri Ucn tate en t of Hever Carranza 

Mr. Carranza , in hisstatement. asserts that the beer found on the bar was one that he 

picked up from a table and tha he was not drinking after hours. 

f 
C. "he ALJ's An al}' is 

r hC ALJ concludes th t TAI3C has shown, by a preponderance of the evidence, that 

Respondent's agent, servant, r employee, consumed or permitted others to consume alcoholic 

beverages on the licensed pre mises during prohibited hours . The TABC agents' testimony was 

consistent and logical, and no r ason for them to have made up the story was offered . Mr . Mizyrd 

testified that he told Mr. Carran .a that his only task was to loek the door at closing time . However, 

that is nht what Mr. Carranza dill. After the club had closed, he rema ined here for quite some time . 

It was undisputed that the: agdnts observed him there at 2:45 a.rn. Agent Hart is testifi ed, he 

observed him drinking a beer It that rime, and it is a logic-al conclusion that that he remained on 

the pren~ ises to drink the beer. 
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Pe titioner reco mme n) a suspe nsion of 12 days or a ci vil penalty of $30 per day. The ALI 

concludes the recornmendari n is excessive. This is not a situation where Respondent kept the 

club o ~en during prohibited hours for financial gain. Rat her. it is simply a situat ion where 

Mr. Mizyrd used poor j udgn em in his choice of who to trust with fo llowing his instruc ions. 

Further, there hav e been no djudicated vio lations since Respondent has owned the club. The 

ALl, t ~c refo re , recommends suspension o f three days and tha t Responde nt be allowed to pay a 

civil penalty of $]50 pe r day i i l ieu of su spens ion. 

In support of th is re ommendation, the AU makes the fa lowing findings of fact and 

conclu ions of law.
 

HI. FI Dl G OF FACT
 

I.	 Germ International d la Club Venom (Respon de nt) ba lds Mixed Be verage Permi t d 
'M ixed	 Beverage Late Hours Permi t M B615855 i sued by the Texas Alcoh olic Beverage 

I 
Commission (TABC) for the p remises (C lub Ven om ) locat ed at 2407 . Marys Str ee t, Sa n 
. ntouio, Bexar Count~, Texas. This permit was in effec n November 8, :W08. 

2.	 On November 8, 200 ' , TJ\l3C agel ts Gonzales and Harr is observed Bever .arranza 
bo nsuming an ak:oholiJ beverage on the premises at 2:45 a.m. 

3.	 ~ am Mizyed, nne Of thJ o wners of the club, had instructed Mr, Carranza to lock up the club 
ht closing time. 

I 
4,	 r espondent has had no adjud icated vio lations inee the present o wners purchased the club. 

5.	 n April 27, 2009, TJBCsent 0 n ticc of hearing to Respondent stating that 0 hearing 
would be he ld on thisl matter on May 8, 20 09. at the Sta te Office of Administrative 
Hearings (SOA H) in S n Antonio. Texas. 

I 
5.	 '1 he Notice of Heari ng informed Respondent o f the time, location, and the nature of the 

hea ring: a statement o f i e lega l au th rity and jurisdic tion under whi ch the hearing was to be 
i	 . 

held; and contained a re erence to the particular sections of the statutes and rules involved, 
f nd a short piai n stateml n t o f the allcgations and the re iief sought by TABe 

6.	 On May 8. 2009 , the identiary hearing co nvened in San Antonio, Texas, before AU 
Joh n H. Beel e r . T A Be was rep re sen ted at the hca ri ng by attorney Matthew CIRrk . 
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Respondent was represented by one of jts owners, Sam Mizycd . The hearing concl uded 
that day and the record closed on May 15.2009, a fter Responde nt s ubmitted a document. 

2. 

3. 

4. 

5. 

TABC has jurisd iction 
and § 61.71(a)(18). 

I V. 0 CL . ION OF A\
 

over this proceed ing pursuant to TEX. ALCO. BEV. C ODE A NN. ch . 5
 

SOAH has j urisdiction over 011 matters related 0 conducting a heari ng in this case, including 
the preparation ofa proposa l for decision with findings of fac t and conc lusions of law under 
TEX. ALCO. BEV. Com·JA NN. §§ 5.43 and J 1.015 and TEX. G OV 'TCODE A NN. § 2003.021. 

Proper and timely otice of the hea ing wa s provided as required under the 
. drninistrative Proccdbre Act, TEX. Go v ' T C ODE §§ 2001.0 - I and 2001.052; TEX. ALCO. 

,B EV. CODEA . § 11.63; and I rsx. ADM IN. CODE §155.55. 

ITABC has shown, by Jpreponderance 0 f the evidence. that Responden1 ' s agent, servant, 
.o r em ployee consumc1 or permitted others to consume alcoholic beverages on the licensed 

remises during prohib red hours in viol lion of TEX. ALCO. BEV. C ODE § 105.06 . 

Based on the fore going Find ings of Fact and Conclusions of Law, Respondent 's Mixed 
B everage Permit and ixcd Beverage Late Hours Permit MB6 15855 should be suspended 
o r 3 days. In th~ al.ter~a ~ i v~. Rcs~o ndcn ( should be given the opportunity to pay a penalty 

of $ ] 50 per day In lieu of suspension, 

S IGN~O on Jul. 14, 2 09. 

JO~(-1. n ~E LER 
ADMII I T R TIVE L \ \' J UDG E 
STATEO F I EOFAD lI NI TRATJ I ~ ' I IU GS 


