
DOCKET J O. :82078 

TEXAS ALCO HO LIC BEVERA GE B FOR E THE TEXAS ~ 
COMMIS. lON § 

PET IT ION R § 
VS. § 

§ 
LSD INV E TMENTS INC. § 
DIBIA BILLARES PUEBLA § ALCOHOLIC 

RE PO DENT § 
PERM ITILIC ENSE O(s). MB65395 3, LB § 
DALLAS COUNTY, T XAS § 
(SOAH DOCKET , O. 458-09-2198) § BEVERAG E COM ISSION 

ORDER 

CAME 0 FOR CO SIDERA ION thiS1!'!- day of 4nd.c , 2010, the 
above-st yled and numbered cause. 

After proper not ice and hearing be fore Administrative Law Judge Ric ard R. Wi lfo ng, 
the Administrative Law Judge made and filed a Propo al For Decision (PFD) containing 
Findings of Fac t and Conclusion s of Law on the 9th day of February, 20 IO. The On February 19, 
2010, Staff tiled excep tions to the PFD. On March 2. 20 10, the Respondent's Attorney filed 
exceptions to the PFO. The Administrative aw Judge made corrections to the Proposal for 
Decision as a result of the except ions filed . 

The Proposal for Decision containing Findings of Fact and Conclusions of Law, made and 
filed on February 9, 20 10, as amended by co rrec tions made by the Admin istrative Law Judge on 
March 8, 20 10 as a result of the timely filed exceptions, j adopted as the agency d cision of the 
Texas Alcoho lic Beverage Commission . 

IT IS THE REFORE ORDERED, by the A sistant Administrator of the Texas 
Alcoholic Beverage Commission, pursuant to Su bchapter B of Chapter 5 of the Texas Alcoho lic 
Beverage Code and 16 TAC §3 1.1, of the Commission Ru le . that Respondent ' Mixed 
Beverage Permit MB653953, and Late Hours Permit are CANCELLED FOR C USE. 

Th is is a fina l order of the Texas Alcoholic Beverage Commission and it will be enforced 
without further notice to the Respondent on ~ 3 , 2010, unless a Motion for 
Rehearing is ti led bcfor that da r . 

SGNED on April _?f( .1010 at Aus tin, Texas. 

A sis tant Administrator 
Beverage Commission 

JCB/SK-C- Docket No. 5R207R / AiIIares Puehla) 



C RT f ATE OF SE R ICE 

I, Emi ly E. Helm, do hereby certify that true and correct copies of the foregoing Order 
Adopting Proposal for1MII~onsl1f1cen served upon .the parties listed below, in the manner 
indicated, on this the l.;'i:day of ~~I , 2010. 

IJ . A~t-
~m 

Attorney for Petitioner 

Honorable Judge Richard R. Wilfong
 
Administrative Law J ud ge
 
State Office ofAdministrative Hearings - Dallas Texas
 
VIA FA CSIMILE: (512) 4 75-4994
 

Larry Finstrorn
 
Attorn ey For Respondent
 
1201 Elm Street, Suite 2510
 
Dallas, TX 75270
 
VIA FACSIMILE: (214)748-83 79 

LSD Investm ents, Inc. 
RESPO DENT 
d/b/a Billares Puebla 
3610 Hgh Mesa Dr. 
Dallas , TX 75234-7945 
VIA REGULAR MoUL 

Emily E. Helm 
Attor ey For etitioner 
TABC Legal Section 

Licensing Division 

Dallas District Office 

JCB/SK-C-Docke No. 582078 Billares Pucbla) 
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TEXA S ALCOHOLIC BE VERAG E § BEFORE ' HE STATE OF ICE 
CO. 1M'S JON § 

Peti tioner § 

v. 
§ 

OF 

LS D INVEST ME NTS. [N C. D/B/A 
BIL LARES PUEBLA, § 

Responden t § . D;\U ISTR.. IVE HEARl 'G 

PROPO S. L FO R DECISIO 

The staff of the Texas Alcoholic Beverage Commission (Staft7TABCIPetitioner) requested 

that the mixed beverage and mixed beverag late hours permits of LSD Investmen ts, Inc. d/b/a 

Billares Puebla (Billares PueblaIRespondent), loca ed at 2900 Walnut Hill Lane, Suite 306, in Dallas, 

Texas, be canceled based on several violations ofthe exas lcoholic Beverag Code (Code) alleged 

to have occurred between March 9, 2007. and . pril J, 2009 . Respondent denied the allegations. The 

Administrative Law Judge (AU) finds that Staffproved all ofthc con tes ted allegations specific to 

Respondent as explained in de tai l below . Accordingly, the AU recommends that Respo ndent's 

permits be cancelled. 

I. PROCEDU RAL HI TORY A~ 0 JURJSDI nON 

There are no con tested issue of notice or j urisd iction, and those matters are . e t out in the 

Findings of Fact and Conclusions of La w withou t further discussion here, 

The hearing in this matter relating to all ged violations of §§ 11.61 (b)(7) and 8/ 005 0fthe 

Texas Alcoholic Bev erage Co de (Co de) (item s 6 and 7 below) was j ointly held with several other 

dockets involving common issues of fact conc erning the alleged violations re ferred to generally as 

"place or manner" and common nuisance allegations. The join! hearing on place or manner and 

common nuisance allegations convened at the J. Eric Jonson crural Library, 1515 Young Street, 

Dallas, Texas 7520 1. on April 27 , 28 and 29, 2009 , and August 17, l S, and 19, 200 9. Add itional 
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alleged violations speci fic to the Re po ndent (Ite ms I throu gh 6 and 8 be low) were heard on October 

28, 2009 at the State Office of Adrnini trative Hearings, 6333 Forest Park Road, Dallas, Texas 

75235. AJI of the hearin gs were before Administrative Law Jud e (AU) 'chard R. Wi lfo ng. TABC 

Staff was represented by attorneys Emily Helm and udith Kennison. Respondent appeared by 

attorney Timothy Griffith. Following the hearings [heparties submitted written closing arguments 

and reply briefs. The record closed on Decembe-r 30, 2009. 

II. ALLEGATIO• . AND LE . L ST. DARD 

In its Notice of Hearing, Staff mad the following allegations: 

I.	 On or about April 3, 2009, Respo ndent . or Respondent ' s agent, servant, or employee 
solicited or permitted solicitat ion of a p rso n to buy drinks for consum ption by Re pendent 
or any ofResponden t' s employees in iolat ion of §§ 11.61(b)(2) and J04 ,0 1(4) of the Code. 

2.	 On or about March 9, 2007 , through D cember 15, 2008, meplace or manner in which 
Respondent, or R pendent's gent. servan t. or employee conduc ted its business wt ts 
the can cellation or suspension of the permit based on the general we lfare , health, peace, 
morals and safety of the peop le and on the p ublic sense of d cency, in -io tation of § 
11.6 I (b)(7) of the C ode. 

3.	 On or about March 9,2007, through December 15. 2008, Respondent or Respondent's agent, 
servan t, or employee used or allowed others to use th permitted premises in a mann r that 
constitutes a common nuisance as defined in § 8 1.00 1 of me Code and in vio lation of 
§ 81.005 of the Code. 

III. SUMM RY OF EVI DE I E PJ{E EI 'T 0 A, ' D A."ALYSIS 

At the joint hear ings on place or ma nner and common nui ce allega tions S a ff pre sented 

the testimony of ]3 Witnesses: nine members of the Dall as Po lice Department and four TABC 

employees. Staffoffered ]2 exhibits, 9 ofwhich wer e admitted. Resp on dents collectively presented 

eight witnesses and offered seven exhibits that were admitted . 
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Al the hearing on the alleged violation specifi c to Billares P ebla, Slat presen ted the 

testimony ofone witness and the e exhibits Ih I wereadmitted. Respo dent presented he testimony 

of one witness. 

The following is a summary of the evidence presented concerning the alleged violations and 

the AU's analysis; 

A.	 April 3, 2009 - Allegation fhllt Respond ent or it . gent, Serv nt or Empl yet , elicited 
or permi lt d oUtila tion of peno to buy drin for consumprio by espond nt OT 

any of Respo ndent' employe 

I.	 "Evidence: 

On April 3,2009, TA.BC enforcement agent Dav id S lazar. accompanied by a D allas police 

officer, conducted an underco ver operat ion at Billares Puc la at pro. imately I I ;01 p .m. Mr. 

Salazar and the Dallas police officer went 10 the bar and purchased a MilIe'r Light beer and a Crown 

Royal on the rocks from the bartender for 8.00 plus S1.00 tip. I They then moved to the pool table 

and played pool for abo ut 30 minutes. During th is time they observ d :cmcy Lozano Z vala serving 

other patrons .2 Ms. Zavala then approached Mr. Salazar and the Dallas police offi cer and asked if 

they wanted another round of drinks. They ordered another! tiller Light and Cro wn Royal on the 

rocks. Ms. Zavala then asked if they woul pur hase a drink for her and th ey agreed . Ms. Zavala 

went to the bar and returned with two Mi ller Light beers and a Crown Royal on the ro cks. When 

asked how much th e drinks cost she said $~ 5 .00 . Mr. Sa lazar ga e her $25.00 and she walked back 

to the "waitress area" at the har ) and £lave the money to the bartender and did not receive any 

I Tr. 1546
 

1 Tr . 1548
 

) Tr 1552
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change." Mr . Salazar test ified that bas d on his experience, the bartender give s part of the extra 

money charged for the drinks 10 the waitress. In Ihiscase , to ~fs . Z vala, 5 

According to Leo Sanchez, the: president of Billares Pucbl he price for the Miller Light 

beer was S4.00eachand 5.00 for [he Crown Royal . He adamantly claimed thebartender would not 

have kept the difference between the cost of the drinks and the 25.00 that Mr. Salazar claimed Ms. 

Zavala received from him and gave to the bartender."Mr. Sanchezdi not dispu te that the bart ender 

was Respondent 's agent, servant or employee. However. Mr. Sanch z clai med that he did not know 

Ms. Zavala, he never supervised or direc ted her to perform anytask, d he nev er paid her. Further, 

he never received an acc oun tin from her and he never authorized her to transact any business for 

him. " He said he was not at Billares PuebJ when these events occurred on Ap ril 3. 2009.- Mr. 

Sanchez acknowledged settling a violation in September _008 forallowing consumption ofalcoholic 

beverages during prohibited hours. He also acknowledged a vio lation for sale to a minor on 

November 20, 2008 and two violations involving possession of dru gs and intoxicated permit holder 

on November 30, 2008 . He recalled paying a penalty for tho se viol ations." 

2. An I}' Is 

The testimony ofMr. Salazar concerning the cond ct of Ms . Zav fa and the bartender on April 3, 

2009, was credible and persuas ive. In contrast, the testimony of Mr. Sanchez concerning what 

occurred at Billares Puebla on Apri l J. 2009• ....hen lie was not titer lacks probative value. 

Respondent's only evidence that Ms. Z vala was not Respondent 's ag nt, servant or employe ~ vas 

Mr. Sanchez 's testi rn nj" that he did not pay . superv ise, uthorize, or obta in an accounting from Ms. 

Zavala . 

j Tr. 1549 

j r-. 1557-1558 

6 Tr. 1563 

1 Jd. 

I r-. 1565
 

9 Tr 156 7.1569; TABC Ex. 2·A Admitted without obje ction. See Tr. 11.
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The Code does not define the term "employee." In Ad ley ~ ', SW(e. 592 S. W. 2d606, 608 

(Tex . Crim . App . 1980), the Texas Court of Criminal Appeals defined "employee' as " person who 

works for another in return for financial or other consideration. " The court stated that the test for 

determining whether one person is ano ther pers n' employee is wheth r the person is s ubj ect to the 

control of the other person. 

The AU finds it signi ficant that Respondent failed to pre sent any credible testimony to 

dispute or rebut the testimony of Mr. Salazar concerning th activities and actions of Ms. Zavala, In 

view of Mr. Salazar 's undisputed testimony that Ms .Zavala performed customary waitress duties, 

including taking orders from p trons, hand ling the exchange of money for drinks at the bar , and 

serv ing the drinks to the patro ns at the ir rabIes, it is clear to the AU that Ms . Zavala. was openly 

performing the work ofa wai tre s th t was neficial to Bellares Pue la, As [0 whether Ms. Zavala 

was working in return for financial or other consid ration, the AU finds the testimony of Mr. Salazar 

credible and persuas ive that it is customary for part o f the xtra money that Ms. vala char ed for 

the drinks and gave to the bart ender to later be paid back to her by tile bart ender. Moreover, the AU 

is aware of the univers I custom and practice for p trons of bani and restauran ts to tip \vai ters and 

waitresses. The amount of the tip is generally 15 to 10 percent of the cost of the food or beverage 

purchased. As to be ing "subj ect to th control of th other person" the bartender as the person in 

charge could have sim ply required Ms . Zavala to stop what she was doing. No twithst anding the 

apparent absen ofhiring formality, by op nlyperforming waitress services with the acquiescence 

of the Respondent, an agent, servant, or employee relationship was tacitly created. Thus, the AU 

finds that the Petitioner pro ved that Respondent 's emp loyee, agent or servant solicited a person to 

buy drinks for consumption by Respondent's employee, agent or servant in violation of §§ 

11.61(b)(2) and 104.01(4) of the Code. The AU also finds that Respo ndent comm i ed four 

additi anal Code violations in 2008 : (1) allow ing consumption ofalcohol during prohibited hours; (2) 

sale to a minor; (3) possession of drugs; and (4) intoxicated permit hold er. 
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B.	 .\ 1 r ch 9, 2007 thr u h D ember IS, . 008 - Alleg li ns 2 and 3 that th PI ce or 
~lan n er Respondent Co nducted B in ffend d the Gene I" e (; re, He Ith Pe 
:'\f orn ls nd sar ty of rh People and the Public Sen se of 0 ceney , nd/or Cunstitutes a 
Com on Nuba ceo 

The evidence was ex tensive concerning the all egations that Respondent, et al, conducted 

business in a place or manner th t offen ded the general welfare. health, peace, morals an d safety of 

the people and the public sense of decency, and/or constitu tes a common nuisance. 

Billares Pue bla is among a cluster of bars and oilier busin ses located in close proximity to 

each other in a "U" shaped strip center located at 2900 Walnu t Hill Lane in Dallas, Texas. e bars 

are not assigned design ted parking for use by their patrons; rather, they share a large common 

parking area.10The common parking area is exc1usively controlled and maintained by the owner of 

the property rather than the individuaJ bar owne rs who lease their bar ) . lions from the owner ofthe 

property . 

The bar owners. incl uding Respo ndent, did not dispute the criminal activity, but laimed they 

were not responsible for it since in curred in the comm on parking area exclusively controlled and 

maintained by the property owner. Moreover. they adamantly argue thst they can not be held legally 

responsible for crimi na! ti ity in he common parking area outside their bars because that is not 

part of their "licensed premises." 

2.	 Ana lysis 

In view of the AU 's findings nd conclusions regarding the specific allegations against 

Billares Puebla as discussed above. and the recomm endation below that Respondent's permits be 

io Due to the uniqueness of the configuration and proxuniry\' ( rhe ;US , a ph oto (Exh ibit 10) showing the layoui 
is atta ched . 
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cancelled, the AU concludes tbal it is unnecessary to address the place or manner and common 

nuisance allegations. 

IV. REC MIE! 'OED A. CTI N 

The Commission has adopted a Stan dard Penalty Chart which sets forth sugges ted sanctions 

for the Commission's agents, compliance officers, or other designated rsonnel to use w hen settling 

cases prior to a hearing. J I The sug ested sanctions bind neith r an AU nor the Commission and 

deviations from the chart are permitted if there are aggra ating or mitigating circumstances. 

Although the Standard Penalty Chart is not binding, it does prov ide some guidance in 

considering a penalty. Based on the Schedule of , ancrions and Penalties for Health, Safety and 

Welfare Violations, the AU agrees with S taff' s recomrnendati n for permit cancellation. The ALl 

finds that the frequency and gravi ty of Respondent' violations , and the repetition ofth e sam e types 

of violations over a relatively short period of rime, is indeed cause for concern and just ification for 

aggressive acti on. 12 The pattern exhibits careless indifference to violations of the law and a lack of 

diligence to prevent the violations. Additional ly, the evidence does not insp ire any confidence that 

Respondent is capable or ofa mind to adequately overs ee the peration of the licensed premises as 

required by law and in a manner that would prevent violat ions that threa ten public health , safety, and 

we lfare from occurring in the future . Ace rdingly, based on the lot liryof the ev idence and for the 

reasons stated, the AU reco mm ends cance llation of Respond ent 's permits. 

V. Ft. ' DL"lGS or ACT 

I .	 LSD Investments, Inc. d/b/a Billares Pucbla (Respondent) is the ho lder of Mixed Beverage
 
and Mixed Beverage Late Hours permits issued by [be Texas Alcohol ic Beverage
 

II J6 Tex . Admin. Code (TAC) § 37.60 (a). 

IJ TABeEx. 2-E . Th is exhibit was admitted without obj ect on Apnl27, 2009,the first day of the joint hearing. 
See Tr. 13. 
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Commission (TABC) for the premises located at 2900 \ . lnut Hill Lane, Dallas, Dallas 
County, Texas (licensed premises). 

2.	 On April 7, 2009, TABC Staff (Sta ff) sent an Amended ; ali ce of He ari ng to Respondent. 

3.	 The Amended No tice of H aring contained a statement of the time. date, location, and the 
nature of the hearing; a s alem nt of the I gal authority nd j uri sdi ction under which the 
hearing was to be held; a reference (0 rhe particular sections of the statutes ; d rules 
involved; and shan plai n statement of the allegations and the relief sought y the TABC. 

4 .	 On April 17. :!8, and 29, August 17, 18, and 19, and October ::l 8, 2009, pub lic heari ngs were 

held at the J. Eric Jonson Central Library and the St reOffice of Administrative Hearings in 
Dallas , DaB County, Texas, be fore Administrative Law 100 e 'chard R. Wilfong (AU). 
Staff appeared throu h attorney Emily Helm and Judith Kennison. Respondent appeared 
through attorney Timothy Gri ffith. 'The presentationofevidence concluded on Oc tober 28, 
2009, bur the administrative record remained 0 n un til Decem 30,2009 , t al low the 
parties to submit clos ing ar uments and rep ly briefs as ord red by the AU. 

5.	 On April 3, 2009, TABC en forcement agent David Salazar and a Dallas poli ce officer 
participated in an undercover ope ra tion at the licensed premises. 

6.	 On April 3, 2009, en forcement agent Salazar observed ~ ancy Lozano Zaval a for more than 
30 minu tes perforrnin waitress duties, including takin drink orders from patrons, obtaining 
drinks at the bar and serving drinks La patrons t the licensed premises. 

7.	 On April J, 2009. Ms . Za vala took an order from Mr. Salazar for a Miller Light and a Cro wn 
Royal then asked if froSalazar would buy her a drink. \ hen he a ed to do so she obtained 
two Miller Ligh t beers (one for herse lf) and a C wn Royal from the bartender and charged 
Mr . Salazar S25 .00 for the three drinks. She then gave the 525.00 co the bartender and 
received no chan ge. 

8.	 On April 3, 2009, Ms. Zavala was he Respondent 's employee, agent or serv ant. 

9.	 On Apri l 3, 2009! M . Zavala solicited TABC enforcement agent Salazar to buy her a drink
 
for her consum ption.
 

10.	 On Apri l 3, 2009 , the bartender that dealt with ofs. Zavala \....:15 th e Respondent ' s employee. 

II.	 Respondent committed four other violations of the Tex as A lco ho lic Beverage Code (Code) 
in 2008 and has not taken any significan t steps to preven t vio lations from occurring in the 
future . 

12.	 Respondent failed to use due diligence [0 preven t io lations of the Code. 
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]3.	 Respondent condoned violations of the Code by Respondent's agents, servants, or 
employees. 

\ I. O. CLrSIOl OF LAW 

1.	 TABC has j urisdiction over this matter pursuan t IO r EX.ALeo. BEV.CODE A . Subchapter 
B of Chapter 5, and §§ 6.0 I and 11.6L 

2 .	 The State Office of Adm inistrative Hearings has juri diction over matters re lated to the 
hearing in this proceeding) including the authority [0 i sue a proposal for decision with 
proposed findings of Ii t and con lusions of law, pursuant to TEX. GOV'T CODE ANN. 
ch.2003. 

3.	 Proper and timel y notice of the hearing was provided as required under the Ad nistrative 
Procedure ACt, TEx. GOV'TCODEA • , §§ _OOr051 and 2001.052; TEX. Ai.co , BEV. CODE 
ANN. § 11.63; and I TEX. ADMrN. CODE(TAC) § 155.401 , 

4.	 Respondent ind irec tly encouraged its employees to violate the law. 16 TAC § 50. 1O(d) . 

5.	 Based on the above Findings of Fact. on April 3. 2009. Respondent or Respond nr' s
 
employee. agent or servant, solic ited a person to buydri nks for c nsumption by Res ndent
 
or Re ipondent ' s employee, agent or servan t in viol lion of TEX. At.co. BEY. CODE ANN. §§
 
11.61 (b)(2) I111d 104.01(4). 

6.	 Based on the above Findings of Fa r, the Respondent failed to exercise due di ligence to 
prevent the violations , TEx. Ar co. BEV , CODEAl . . § 106.13(cXt ). 

7.	 Based on the above Findings of Fact and Conclusions of Law the Respondent' s permits 
should be cancelled pursuant to TEX. ALeO. BEV. CODEA iN . §§ 11.6 1 and 106.13. 

SIGNED Feb r uary' 10) 2010. 




