
DOCKET NO. 572493
 

TEXAS ALCOHOLIC BEVERAGE § BEFORE THE TEXAS 
COMMISSION § 

§ 
VS. § 

§ ALCOHOLIC 
HECTOR SOTO CHAVEZ § 
D/B/A RENE'S BAR § 
PERMIT/LICENSE NO(s). BG424164 § 
EL PASO COUNTY, TEXAS § 
(SOAH DOCKET NO. 458-08-2618) § BEVERAGE COMMISSION 

ORDER 

CAME ON FOR CONSIDERATION on this day, the above-styled and numbered 
cause. 

After proper notice was given, this case was heard by Administrative Law Judge 
Veronica S. Najera. The hearing convened on the zs" day of June, 2008 and adjourned on the 
same day. The Administrative Law Judge made and filed a Proposal For Decision containing 
findings of Fact and Conclusions of Law on the zs" day of August, 2008. The Proposal For 
Decision was properly served on all parties who were given an opportunity to file Exceptions and 
Replies as part of the record herein. As of this date no exceptions have been filed. 

The Administrator of the Texas Alcoholic Beverage Commission, after review and due 
consideration of the Proposal for Decision and Exhibits, adopts the Findings of Fact and 
Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if 
such were fully set out and separately stated herein. All Proposed Findings of Fact and 
Conclusions of Law, submitted by any party, which are not spccificaIly adopted herein are 
denied. 

I. FINDINGS OF FACT 

Hector Soto Chavez d/b/a Rene's Bar, Respondent possessed a narcotic on his person on 
the licensed premise in violation of Texas Alcoholic Beverage Code §§ 104.01(9),61.71(17), and 
16 Texas Administrative Code § 35.31 (c)(15). 

Hector Soto Chavez d/b/a Rene's Bar, Respondent failed to promptly report to the 
Commission any and all breach of the peace incidents occurring on the licensed premises, in 
violation of Texas Alcoholic Beverage Code § 61.71((31). 



II. CONCLUSIONS OF LA W 

Based upon the above Findings of Fact, Respondent's permit and License should be 
CANCELLED FOR CAUSE. 

IT IS THEREFORE ORDERED, by the Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAe §31.1, of the Commission Rules, that your permit(s) and/or licensees) is/are 
hereby CANCELLED FOR CAUSE. 
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By copy of this Order, service shall be made upon all parties by in the manner indicated 
below. 

SIGNED this the .J3;y1' day of , 2008 at 
Austin , Texas. 

Alan Steen, Administrator 
. Texas Alcoholic Beverage Commission 

The Honorable Veronica S. Najera 
Administrative Law Judge 
SOAH - El Paso 
VIA FACSIMILE: (915) 834-5657 

Ray Velarde 
ATTORNEY FOR RESPONDENT 
VIA FACSIMILE: (915) 542-2341 

HECTOR SOTO CHAVEZ 
RESPONDENT 
d/b/a RENE'S BAR 
1033 Wyoming 
El Paso. TX 79902 

Emily E. Helm 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 
District Office 

EH/cj 



@002 

State Office of Administrative Hearings
 

Cathleen Parsley 
Chief Administrative La"v Judge 

August 28,2008 

Jeannene Fox, Assistan : Administrator VIA FACSIMILE NO. 512-206-3350 
TexasAlcoholic Bever. ge Commission 
5806 M t:sa. Suite 160 
Austin , Texas 7873 1 

RE: Docket \0. 458-08-2618-·TABC No. 572493 
Texas .i lcahoiic Beverage Commission v. Hector Sola Chavez d/b/a 
Rene's IY. ar 

Dear M s. Fox : 

Please find enc ised the Proposal for Decision on the above referenc ed case. My 
recommendation is car cllation 

The exhibits ' ti l be directly forwarded to the att orney of record aft er the 
exceptions per iod . 
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SOAH DOCKET NO. 458-08-2618 

TEXAS ALCOHOLIC Bl-.VER;\GE § BEFORE THE STA TE OFFICE 
COMMISSIO;\", § 

Petitioner § 
§

V.	 § OF
 
§
 
§


HECTORSOTOCHAVIZ §
 
d/b/a RENE'S BAR} §
 

Respondent §
 
§
 

EL PASO COUNTY, TE:-:AS	 § ADMINISTRATIVE HEARlNGS 

PROPOSAL FOR DECISIO~ 

The Staff at the ~. exas Alcoholic Beverage Commission brought this action against 

Hector Soto Chavez d/b /a Rene 's Bar. alleging that Respondent possessed a narcotic on the 

licensed premises. The p.·tit ioner seeks the cancellation for cause of the permit and license 

based on lewd, immoral, ir.decent conduct, l and the general welfare. health, peace, morals and 

sense of decency of the pe oile 2 

A fter 3. contested case hearing and review of the applicable law hereto, the 

Administrative Law Judge ' ,-'\ LJ) recommends can cellat ion of the of the wine and beer retailer's 

on premise permit, which it dudes a retailer 's on premise late ho urs license. 

I. NOTICE AND JURISDICTION 

A notice of hearin was issued on April 23. 20 08, apprising all parties of Petitioner's 

allegations and of the hear .1g date. An amended notice of hearing was subsequently issued on 

JLLflC 25 , 2008 Notice 8: d jurisdiction were not contested issues an d are addressed in the 

findings of fact and conclu ,OTiS of law without further discussion here . 

T EX ...l.I ,C ~) B E\", ( D"O A r-,"J § : l)4 . r) 1~9) 

J:j , 3.: ~ 6 J ~' I (P , 
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II. PROCEDCRA.L HISTORY 

An agreed motion ir continuance was granted on May 23. 2008, Prehearing statements.f 

were filed by both parties ] 1 a timely fashion. A he ar ing was convened on J uly 3 I, 2008. before 

ALl Veron ica S . Naj era rt the SO .-\H EJ Paso Regional Office , The TABC's staff was 

represen ted at the hearing t " Emily E, Helm, staff attorney . The Respondent was represented by 

Ray Velarde, atto rney at ]:.vv. The record closed on July 3l, 2008, upon the co nclusion of the 

hearing. 

Ill. DISCLSSIO~ 

A. Background 

Rene' s Bar is a sm. IJ bar establishment within the City and County of £ 1 Paso, Texas.J 

Respondent holds a wi ne . nd beer retailer 's on premi se permit, which incl udes a retailers on 

premise late hours licen. e. 4 Respondent 's administrati ve violation history includes the 

foll owing:5 

, Violat ion , ViollltioD description I Disposition 
I date i 

06-08-00 
06-08-00 
03-1 6-0 0 

Written warni ng 
I Written wa rn ing 
j Written warning 

Renes B ar is loca; 

S ee Petit ioner '< E> 

; ':'1 10 33 Wyom ing Str ee t, El Paso , Te x3.S . 

.b.t No, 2. perm it number 8 G- '124164 

! j ar JC 1'lT .5tr :>l i\ - lclation n.story 
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05- 27-98 
03-04-98 

B. Petitioner's Case 

The Petitioner seek) the cancellation of Re sp ondent 's permit and license based on a 

narcotic possession allegat.'I n against Respondent. To support its position. the Petitioner relies 

on the testimony of the TA 5C agents and officers who conducted an inspection of Rene 's Bar on 

December 1, 2007 The e\ .dence shows, as recounted in the following paragraphs, that cocaine 

was found on Respondent' : person a the establishment. Specifi cally, the Respondent possessed 

on his person 12 cocaine d . unond folds; with a total gross weight of 11.34 grams ." 

Three TABC agen ·' · co nducted an inspection of the licensed premises on December 1, 

2007 . All three TABC age- .ts testified and rec ounted the eventS of th at inspection. Agent Oscar 

Menchaca sai d that during ; ie ins pection, the agents encountered a locked safe in the office, The 

bart ender in charge. AIm;, Tovar, in formed the TABC agents that R esp ondent was the only 

person who had access [0 .he safe. She was instru cted to telephone Re sp ondent. Respondent 

am ved and con sented to (' ')en.ing th e safe. Agent Menchaca inspected the safe and found the 

following item s ins ide the -afe : a charged rev olver.i a bottle labeled ino sit ol ,s and two money 

bags ." While in the offi ce the agents ob served the Re spondent reach for h is left pants pocket 

and throw a pl ast ic bag [Q l ie floor. Agent r'\nthony Canonizado and Agent Robert Chavez also 

saw Respondent drop the J:: ist ic bag from his p ocket. 

- - _ ._-_..._- -­
PetltIOJ1C:r ' 5 Exh ib i No . 3, Texas Dep artment of Public Safety la borato ry sub m issior; form, See also 

Pet.tio ner 's Exh ib it No . ..1. Tex a Dep artm ent of Pub lic Sa fety drug anal ysi s lab or ato ry report. The re is a differ ence 
in weight between the two )ilb,. .110ry rep orts. The difference is due to one re flecn ng tota l gross we ight, which 
includes the p a c k~g in g, 2J1d [he her reflecting net -we ight 

Peuno ner s EXfUb L \ '0 7 

Petlt ;o.:,nt:' S EX:l:b >iv S. Agent Mer-chaca has eight years of narCOTIC expcrrence with the EI Paso 
Police Departme nt, with a roral . r 20 years experie ncc in law enforcemenr. Agent ,\.'Jenchaca testi fied that inositol, a 
wh ite po..... eery SJ 0STanCe, is a c- np on ent .ise d to cur coca ine He said th a t a wh:tc po-w dery s .ibstance was inside 
the bottle. 1 he sucstznce ',\'JS lE ' ested in a .abora rory 

Petinon er's Exh t.l '\Jo. 13, search .' ', :-T 1M e\'c,: i:flon video The rec ord ing sho ws the ( 1.1. (1 money bags 
found inside the "are and t~l ~ . peu mg Q ~ such by T.h ~ T :\ BC agents. VId eo recording v..a." mace by Agent 
Caron izado at ',r.e T:\BC offlc e e n.ght otthe mspec nor 
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The plastic bag ti row n to the floor by Respondent contained I 1 diamond folds . 

Respondent' s right pants r cket contained another diamond fol d. Each diamond fold contained 

cocaine. ~ .~ Further, a pie . : of paper with handwritten notations and taU: marks referring to 

"coc a" wa s found on Resp indents person. r ) Offi cer Menchaca testified that "coca ' is slang in 

Spanish for cocaine, which .ed him to believe tha: the tally mark indica c sales of cocaine. 

The money bags w- re opened by Agent Wesley Rappe at the TABC £1 Paso office. One 

money bag contained S97. · 4000 in S 100,00 bills. The currency was contained in plastic bags 

inside two men 's socks , . vgenr Menchaca testified that the manner in which the currency was 

packaged 12 ind icates [hat ( ~ ,.; money is narcotic related. In addition, the "sniff' test for narcotics 

on the money bag was p .siti" e.1J The second money bag also contained some incidental 

currency and a check book The agents testified that Re spondent told them the money bag with 

the large amounts of curre: cy belonged to an Azteca gang member. Agent Menchaca said that 

Respondent told him that ti .e gang had taken over we bar and it was being used as a " t iendi ta,,14 

(or the sale of dru gs. Si . isequently, Respondent told the agents that the money found was 

deriv ed from the sale of a L me in Juarez, Mexico. 

In addition, the St3 : r' presented the testimony of Sergeant Glen W . Archer who testified 

ab out his inv olvement in 51. . police responses to the bar invol ving narcotic activity :15 

Date of occurrence Report num ber 

07·302019 10-29-07 

07-j 020 16 10-29-07 

tc Officer Chavez t~ < l tested the drarnond fold s and they all tested positive for cocaine The official 
laboratory report confi rmed the ' .rconc. See Petit ioner' s Exhibit No, 4. 

II Respond"nt",,£xhi ' ;t ?'lo.I'2 . 

rz Se e Respondenrs . ;J":iblt '\0 . l .i, search warrant execution vid eo . The video record ing shows the 
packag ing of the rnor.ey bag. 

;; O :L~ t~ Alfredo Tt e s 3. can ine .iand 'er, test ified that an " odor of narcot ics sniff" was conducted by a 
rrair-ed j og He i .1 id tha: tl.e do, .ilerted to an odor otnarconcs on the money bank bag. 

Agent Men::hacd rt· rifled char "tiend ira' means "srnall store" In Spanish. 

,~ ';; e Pet rt:on-: r's Ex .bi: 6( a- f) , EJ Paso Pchcc incident-invesn gat ion report s 
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I07-280027 10-0 7-07
 

07-238280 08-26-07
 

~--i,07-2 180 19 08-05-07
 

07-218013 08-0 6-07:~
_~=J. 
N one of the Sl X inc id ents v -re reported to the TABC as a breach of the peace: J7 

C. Respondent's Cas", 

Alma Tovar, the bvtender in charge on December 1, 2007, testified to the same facts 

provided by the agents' te -timony. She said the Respondent had "j ust left about 10 minutes 

before the arrival of the Tc 3C agents ." She said she telephoned the Respondent, and he arrived 

about 20 minutes thereaft -r. She also spoke about an incident in which she was verbally 

attacked by a patron whicl required a police response. She informed the Respondent about it, 

but	 no breach of the peace report was tiled with the TA..BC. Her tes timony paralleled Sergeant 

N eher's testimony, confin .ing that they had spoken regarding the incident calls at the bar. 

IV. ANALYSIS 

Two grounds are asserted Lr the cancellation: 

•	 First, canoe trion is sought based on lewd, immoral, indecent conduct which 
specifically efines possession of a narcotic as a prohibited act 18 

! :;	 Se e Petitioner 5 E:, 1D1t 6(a- f), £1 Paso Pollee mcident/invesrigation rep orts . 

i" The permittee has ~ 5 a duty to prornpu y report a breach of the peace occurring on the licensed 
premises se« TEX A LCO. Be . C0D E A ;.,"}:. § 61 .71 (J 1:> "Premises" is defined as the gr ounds and all buildings, 
vehic les. and appurtenances P< ainin g to the grounds. includ ing any adja cent premi ses if they are directly or 
indirecriv under tile conrrol of l ~ same person Ld ar § I l,49 (a). 

,8 TE\ A :.c ::, SF \' I .' OE A:Jl',· § 10..1 01(9) [Regulan on of Retailers ]. states thar no person authorized to 
5ed beer ~, [ retail, no r h:s Clgen; sen ani, or o,;rr. p!c:, ee. :1\3Y er.gage in or perm it conduct 011 the prem ises of the 
retai ler whicl: I~ le wd. imrnor; Co' offe ns ive to pubnc dcccr.cy including the possession of a narcot ic or any 
equiprnen t used or desrgned for · C cdmini ster ing of a narcotic or permitting a person on the licensed premises to do 
, 0 
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•	 Second, CM ' ellation is sought based on the general welfare, health, peace, morals, 
safe ty, and ~: nse of decency of the people whi ch .sf otxitlcally defines any narcotic 
offense as at. offense against (he general welfare. ' Similarly, the Commission's 
rules define \ narcotics related offense as an offense against the general welfare.2o 

The administrati ve rul es urther define "narcotic" as "any substance defined in the Texas
 

Controlled Substance Act .: Cocaine is one of (he controlled substances defined in me Texas
 

Con trolled Substance Act .:
 

Respondent' s argument that, but for the fact that he was called to rhe premises. he would 

not have been there with narcoti cs, is not persuasive. Further, Respondent's own witness 

testified that the Respondent had just lefr the premises. There is no dispute chat the Respondent 

possessed the narcotic on his person within the establishment. Whether or not the sale of 

narcotics wa s effectuated a: the establishment is not detrimental to this action because the Code23 

prohibits possession. 

Fur thermore. the R<spondent has failed to comply with the Code by failing to promptly 

repo rt a breach of the pea.. ~ occurring on the lic ensed premises. ~ 4 In fact , Respondent has not 

just failed to promp tly rep o. t the incidents of record ; he has not reported them at all. The failure 

to report is a ground for ca.' ce llation pursuant to the Code." 

Moreover, the pernittee himself was in possession of a narcotic . The Code places on 

Respondent the duty to ab i.:e by the rules and regulations that are appertained to a TABC permit. 

J~ Id at § 6 1 7J ( 17) [. 'rounds for Cancellation or Suspension Retail Dee ler l, states that the commission 
or adm inistrato r may suspend OJ zance! an original or renewal retail dealer 's on or off premis e licer.se if it is found, 
after notice and hear ing. that 1. : place and manner in which the perm irtee conducts his business warrants the 
cancellation or suspension of t~. · license based on the general wel fare, health, peace, morals. safety. and sense of 
decency of the people . 

1D	 )6 T='. X. A.:Je,m.;. Co )f A>''X. (TAC) § 35.3 J( c)(J 5) [Offenses A g a ins t the Genera l W__ Jfare) 

!t' T ·\ C § 35 4 ] ID . 

22 T t>, H ::::A1.TE & 5 · ~ T' COD:: A:<"i § ~ g I 002, 

T he Code refer s [O le Texas Alcoholic Beverage CoJ e. 

n:x . ALeC' B=" '- _·OEA t--. ..... § 6 1.'.'1 (31). 

lei 
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Also Persuasive is the fac : rhar the applicable Code has specifically defined any narcotic related 

offense as lewd, immoral. indecent conduct, and as a place or manner offense . Furthermore, 

Respondent I s narcotic po s: ession , and his disregard of Code duties, e\ idences that the manner in 

which the business has bee .', conducted warrants cancellation of the permit and license. 

For the reasons sta -d in the preceding paragraph, the ALJ recommends cancellation of 

Respondent's permit and a, companying license . 

V. FINDINGS OF FACT 

1.	 Hector Soto Chave d/b /a Rene's Bar (Respondent) holds a wine and beer retailer's on 
premise permit, w}. ch includes a re tailer's on premise late hours license, issued by the 
Texas Alcoholic I i .verage Commission (TABC) under number BG-424164 , for the 
premises located at 033 Wyoming, El Paso, EI Paso County, Texas. 

2.	 A notice of hearing was issued on April 23, 2008, by the TABC. apprising all parties of 
Petitioner 's allegat-ns and of the heanng date. An amended noti ce of hearing was 
subsequently issued en June 25, 2008. 

3.	 A hearing was co '!vened on July 31, 2008, before Administrative Law Judge (ALl) 
Veronica S . Najer: at the SOAH £1 Paso Regional Office . The TA.BC's staff was 
represented at the 'iear ing by Emily E, Helm . staff attorney. The Respondent was 
represented by Ray '':elarde, attorney at law. 

4.	 The record c losed c Jul y 31,2008 . 

5,	 Respondents adrni . .strarive violation history includes the following : 

Violation Violation description Disposition
 
date
 

' 
pe nding
 

12-01-07
 
12-01-07 : o f drugs by licensc/permit holder 

pending
 
12-26-04
 

Sale/deli ery of drugs by license/permit holde r 
Refusinc nspection of license premises Written warning
 
Place or " .ann er Written warning
 

12-04-00 , Cash [av, 5 day suspension or
 
I $7 50.00 C i V il~' 
I penalty_ _ _	 _ ____c.....o....._ ---" 
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6.	 On Decem ber 1, 2(; ' )7. three TABC agents conducted an inspection of Rene's Bar. 

7.	 A locked safe in Respondent's licensed premises contained a charged revolver, a bottle 
labeled ino sitol, an, ' two money bags. 

8.	 While on the licen-cd premises, the Respondent reached for his left pants pocket and 
threw a plastic bag to the floor. 

9, The plastic bag throvn to the floor by Respondent contained 11 diamond folds , 

10, Respondent possessed another diamond fold in his right pants pocket. 

II .	 All diamond folds 1 sted positive for cocaine. 

12.	 On De cember 1,2:,07, Respondent possessed 12 cocaine diamond fold s on his person, 
while at The license ..; premises. 

13.	 One of the two me .icy bags found inside a locked safe in the establishment contained 
S97.940 .00 ill currer cy. 

14.	 Respondent fail ed ") report a breach of the peace regarding the follo wing: 

City ofEl Paso Date of occurrence II 

Police Report 
N~~r , 
07~3020 19--- - '- 1-0-· 2-9-.0- ­ -/ ------1 
07-30201 6 10-29-07 
--- - --­

07-280027 1i)·0 7-07 
j 

_.__~ 

07-2382 80 08-26-07 

07 -2 180 19 

! 07-2180 13 08-06-07 -') 
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VI. CONCLUSIOI\'S OF LA'''' 

1.	 The Texas Alcoh. ..lic Beverage Commission has jurisdiction over this proceeding 
pursuant ro TEX. A: ;: 0 . BE V. CODE A~· . (Code) §§ 5.31 and 5 .35 . 

2.	 The Stare Office 0 r Administrative Hearings has jurisdiction over all matters relating to 
conducting a heanig in this proceeding, including the preparation of a proposal for 
decision with propc jed findings of fact and conclusions of law, pursuant to Code § 5.43 
and T EX. Gov 'r Co )f.S AV1\' §§ 200J .021(b) and 2003.042. 

3.	 Notice of hearing \\ is provided pursuant 10 1 TEX. ADMIN. CODE (TAC) §§ 155,27 and 
155 .55 and Code § I j ,63. 

4.	 Based upon the Fin .lings of Fact, Respondent possessed a narcotic on his person on the 
[icensed premise :1 vi olation of Code §§104.01(9), 61.71(17), and 16 TAe § 
35.3Uc) (J 5) , 

5.	 Based upon the ! .ndings of Fact, Respondent failed to promptly report to the 
Commission any an : all breach of the peace incidents occurring on the licensed premises, 
in viol ation of Cod(' § G1.71 (3 1). 

6.	 Re spo ndents perrn .. and license should be cancelled for cause. 

SJGl\'ED August 2Ci 2008 . 

VER 1 CA S. l"AJER. ,. \ 
ADMIN STRATIVE LA\V JLD 
STATE dFFICE OF ADMINJST ATIVE HEARINGS 


