DOCKET NO. 616239

NACOGDOCHES SZECHUAN CLUB  § BEFORE THE TEXAS
PERMIT NOS. N-227596 & FB-263249  §
§
§ ALCOHOLIC
§
NACOGDOCHES COUNTY, TEXAS §
(SOAH DOCKET NO. 458-06-1978) § BEVERAGE COMMISSION
ORDER

CAME ON FOR CONSIDERATION this 13" day of November, 2006, the above-
styled and numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge
Jerry Van Hamme. The hearing convened on June 2, 2006, and closed on the same day.
The Administrative Law Judge made and filed a Proposal For Decision containing Findings
of Fact and Conclusions of Law on July 31, 2006. This Proposal For Decision (attached
hereto as Exhibit “A”), was properly served on all parties who were given an opportunity
to file Exceptions and Replies as part of the record herein. Exceptions (attached as
Exhibit “B”) have been filed. The Administrative Law Judge’s ruling (attached as Exhibit
“C") requires no action by Petitioner or Respondent.

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after
review and due consideration of the Proposal for Decision, Transcripts, and Exhibits,
adopts the Findings of Fact and Conclusions of Law of the Administrative Law Judge,
which are contained in the Proposal For Decision and incorporates those Findings of Fact
and Conclusions of Law into this Qrder, as if such were fully set out and separately stated
herein. All Proposed Findings of Fact and Conclusions of Law, submitted by any party,
which are not specifically adopted herein are denied.

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcohol-
ic Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcohaolic
Beverage Code and 16 TAC §31.1, of the Commission Rules, that Respondent’s permits
and certificates not be suspended and Respondent should not be required to pay a

civil penalty.

This Order will become final and enforceable on December 28, 2006, unless a
Motion for Rehearing is filed before that date.

By copy of this Order, service shall be made upon all parties by facsimile and by
mait as indicated befow.



SIGNED on this 13™ day of November, 2006, at Austin, Texas.

On Behalf of the Administrator,

Jeatjene Fox, Assistant/Administrator

JF/dn

The Honorable Jerry Van Hamme
Administrative Law Judge

State Office of Administrative Hearings
VIA FACSIMILE 214-956-8611

NACOGDOCHES SZECHUAN CLUB
RESPONDENT

3308 North Street

Nacogdoches, TX 75961

CERTIFIED MAIL NO.
RETURN RECEIPT REQUESTED

Timothy E. Griffith
ATTORNEY FOR PETITIONER
VIA FACSIMILE 214-678-4050
Licensing Division

Longview District Office

Alcoholic Beverage Commission
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SOAH DOCKET NO. 458-06-1978

TEXAS ALCOHOLIC BEVERAGE BEFORE THE STATE OFFICE

COMMISSION,
Petitioner

V.

NACOGDOCHES SZECHUAN CLUB, OF

Respondent

NACOGDOCHES COUNTY, TEXAS
(TABC CASE NO. 616239)

s olier s R s R T s ST W T ST

ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

The Texas Alcoholic Beverage Commission Staff (Staff)  brought this action agairst
Nacogdoches Szechuan Club (Respondent), 3308 N. Street, Nacogdoches, Nacogdoches County,
Tcxas, alleging that Respondent failed to operate 1ts private club in accordance with the Tex:s
Alcoholic Beverage Commission Code (Code) by operating as an open saloon. Staff requested that
Respondent be assessed a 10 day suspension or $1.500 civil penalty. The Administrative Law Judze

(ALJ) finds that Staff has not shown that Respondent’s actions warrant a suspension or civil penalty,
I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

No contested issues of notice, jurisdiction, or venue were raised in this proceeding.

Therefore, these matiters are set out in the findings of fact and conclusions of law without further

discussion here.

On June 2, 2006, a public hearing was held before Jerry Van Hamme, ALJ, at the offices of

the State Office of Administrative Hearings, 227-C N. Spring Ave.. Tvler, Texas. Staff was
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represented by Timothy Griffith, attornev. Respondent was represented by Steve Knipe. The record

was closed on that date.

1I. LEGAL STANDARDS AND APPLICABLE LAW

The Texas Alcoholic Beverage Commission (Commission) may suspend for not more thanr
60 days or cancel an original or renewal private club registration permit if it is found, after notice
and hearing, that the permittee sold, offered for sale, purchased, or held title to any alcoholic
beverage so as to constitute an open saloon. TEX. ALco. BEv. CopeE ANN. §§ 11.61(h)Z}:
32.17¢a)(1). An "open saloon” means any place where an alcoholic beverage is sold or offered tor
sale for beverage purposes by the drink or in broken or unsealed containers, or a place where any

alcoholic beverage is sold or offered for sale for on-premises consumption. TEX. ALcO. BEv. CoDs

ANN. § 32.17(b).

III. EVIDENCE

A, Staff"s Evidence and Contentions

On April 13, 2003, Bryan Williams, a lieutenant with the Commission’s enforcement
division, entered Respondent’s private club and ordered an alcobolic beverage from a waitress.
JoAnna Chestnut, who was emploved by Respondent. Lt Williams was not then, and had never

been, a member, temporary member, or guest of Respondent’s private club.

Ms. Chestnut asked Lt. Williams for L.D. and he gave hera Unicard. She then served bim

an alcoholic beverage. She did not ask him to become a member of Respondent’s private club either

prior to or after serving him the alcoholic beverage.
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The Unicard svstem is used by private clubs, including Respondent, for maintaining
membership records. Although the Commission does not require or officially endorse the use of the
Unicard system by its permittees. the Commission does acknowledge that private clubs use the
Unicard system to determine whether patrons are members of the private ctub. In Lt. Willlams’
opinion, reliance o this system by private clubs is legitimate and appropriate, and if the Unicard
system indicates that the patron is a member of the private club, a private club employee need not
double-check the membership status of that patron, such as by asking the patron directly if they are

a member, unless there is an apparent malfunction with the Unicard.

InLt. Williams’ opinion, Respondent acted as an open saloon when Respondent’s employves

served him an alcoholic beverage when he was not a member of Respondent’s private club.

B. Respondent’s Evidence and Contentions

1. JoAnna Chestnut

On April 13, 2005, JoAnna Chestnut was emploved by Respondent and working in the
private club as a waitress, She waited on Lt. Williams and, when he ordered an alcoholic beverage.

asked him for an [.DD. He gave her his Unicard.

Ms. Chestnut testified that the Unicard system is an electronic means for determining whether
a person is a member of the private club. The patron’s Unicard number is typed into the Unicard
system by the employee using a key pad on a small electronic Unicard machine. The machine then
causcs a slip of paper to be printed out stating that it is either “OK” to serve the patron, or that the

waitress should “decline” to serve the patron, or that the number is an “invalid number.” If the
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number is not accepted, the waitress is instructed to give the patron an application to join the private

club before serving the patron alcoholic beverages.

[n the instant case, when Ms. Chestnut first input Lt. Williams®™ Unicard number into the
machine. the transaction was disconnected, requiring Ms. Chestnut to re-enter the number. On the
second try, the system generated a printout stating “OK SERVE, ™ followed by Lt. Williams” Unicard
number (Respondent’s Exhibit No. 2). According to this printout. the Unicard system database
showed that Lt. Williams was a member of Respondent’s private club and eligible to be served
alcoholic beverages. Ms. Chestnut served the alcoholic beverage to Lt. Williams in reliance on the
printout. She did not ask Mr. Williams to join Respondent’s private club because. based on the

printout, she believed he was already 2 member.

2. Steve Knipe

Steve Knipe testified that the Unicard system is a privately operated database system.
Respondent sends it membership applications to Unicard and pays Unicard a monthly fee to have

the information entered into this database and for Unicard to maintain Respondent’s membership

records.
3. Scott Speichert

Scott Speichert was the assistant manager on duty at Respondent’s private club on April 13.
2005. He testified that the wait staff at the club were instructed in the use of the Unicard system. and
that an invalid Unicard number causes the machine to print out a preliminary application form thac

must be filled out by the patron before the patron may be served alcoholic beverages.
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IV. ANALYSIS

The partics are In agreement that the Unicard database systemis known to and acknowledged
by the Commission, Respondent’s employees checked Lt. Williams’ membership status using the
Unicard system before serving him an alcoholic beverage. and the emplovees were entitled to rely
upon the Unicard system for determining the membership status of patrons. The evidence shows that
Respondent’s employees used this system in good (ailh, exercised all due diligence in following the
law, did not deliberately attempt to circumvent the law, and were not negligent in failing to follow
the law. No evidence was presented showing Respondent was in any way responsible for the error
generated by the Unicard system. The mistake was caused by Unicard; not by Respondent or anv
of Respondent’s employees. InLt. Williams” opinion, only an apparent machine malfunction would
have obligated an employce to double-check a patron’s membership status. No malfunction was
apparent in the instant case. The fact that Ms. Chestnut’s first attempt to input Lt. William’s Unicard
number into the database was disconnected, requiring her to re-enter the number before receivinz
a printout, does not constitute a “malfunction” that should have alerted a reasonable person that this

particular Unicard machine, or the entire Unicard system, qua system, was malfunctioning.

Accordingly, based on the evidence in the record, Respondent’s employee did everything
reasonably expected of her in determiming whether Lt. Williams was a member of Respondent’s
private club, Respondent is not culpable for an error that occurred in the Unicard database syster,
and Respondent should not, therefore, be held accountable for an error over which it had no contro!

and for which it was not responsible.

V. RECOMMENDATION

The ALJ recommends that Respondent’s Private Club Registration Permit and Food and

Beverage Certificate not be suspended, and that Respondent not be required to pay a civil penalty.
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VL FINDINGS OF FACT

On February 18, 1992, the Texas Alcoholic Beverage Commission Staff (Staft) issued a
Private Club Registration Permit. N-227596. and a Food and Beverage Certificate, FB-
263249, 1o Nacogdoches Szechuan Club, Nacogdoches, Nacogdoches County, Texas.

On Aprl 13, 2005, Bryan Williams, a lieutenant with the Commissicn’s enforcement
division, entered Respondent’s premises and ordered an alccholic beverage from a waitress,
JoAnna Chestnut. whe was employed by Respondent and onduty. Lt. Williams was not, anc
had never been, a member. temporary member, or guest of Respondent’s private club.

Ms. Chestnut asked Lt. Williams for I.D. He gave her his Unicard with his Unicard number.,

The Unicard system 18 a privately operated database system used as an electronic means for
determining whether a person is a member of the private club.

Respondent sends it membership applications to Unicard, and pays Unicard a monthly fee
to have the information entered intc the database and its membership records maintainec.

When a patron orders an alcohelic beverage, Respondent’s employee types the patron’s
Unicard number onto a key pad on a small clectronic machine which calls into the database
and causes a slip of paper to be printed out stating thatitis “OK?” to serve that patron, or that
the waitress should “decline” to serve the patron, or that the number is an “invalid number.”
IT the number is not accepted. the waitress is instructed to give the patron an application 1o
join the private club before serving any alcoholic beverages.

The Commission does not require or officially endorse the use of the Unicard system by 1ts
permittees, but does acknowledge that private clubs use this system, as well as other systems.
for maintaining membership records, and considers reliance on this systen1 by private clubs

as legitimate and appropriate.

A private club employee would only be required to double-check the membership status of
a patron if there is an apparent malfunction with the Unicard machine.
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10.

11.

Ms. Chestnnt typed Lt. Williams® Unicard number into the Unicard machine. The
transaction was disconnected, requiring Ms. Chestnut to re-enter the number. She then
received a printout stating "OK SERVE,” followed by Lt. Williams® Unicard number,
showing he was a member of Respondent’s private club and eligible to be served alcoholic

beverages.

No apparent maltunction occurred with the Unicard system in deternmining Lt. Williams®
membership in Respondent’s private club.

Ms. Chestnut served an alcoholic beverage to Lt. Williams in reliance on the printout. She
did not ask Mr. Williams to join Respondent’s private club because, based on the printout.
she believed he was already a member.

On April 25, 2006, Staff sent a Notice of Hearing by certified mail, return receipt requested.
to Respondent’s mailing address as listed in the Commission’s records, informing
Respondent of the date, time, and place of the hearing; the statutes and rules involved: and
the legal authorities under which the hearing was to be held.

On June 2, 2006, a public hearing was held before Jerry Van Hamme, ALJ, at the offices of
the State Office of Administrative Hearings, 227-C N. Spring Ave.. Tyler, Texas. Staff was
represented by Timothy Griffith, attorney. Respondent was represented by Steve Knipe. The
record was closed on that date,

VII. CONCLUSIONS OF LAW

The Texas Alcoholic Beverage Commission has jurisdiction over this matter pursuant 1o
TEX. ALCO. BEV. CODE ANN. Subchapter B of Chapter 3, § 11.61(b)(2).

The State Office of Administrative Hearings has jurisdiction to conduct the heanng in this
matter and to issue a proposal for decision containing findings of fact and conclusions of law
pursuant to TEX. GOV'T CODE ANN,. ch. 2003.

Proper and timely notice of the hearing was effected on all parties pursuant to tie
Administrative Procedure Act, TEX. GOV'T CODE ANN, ch. 2001 and 1 TEX. ADMM. CODE

§155.27.
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4. Om April 13, 2003, Respondent did not constitute an open saloon in its sale, or offer for sale.
of an alcoholic beverage to Lt. Bryan Williams. TEX., ALCO. BEV. CODE AN\.

§§ 11.61(b)(2): 32.17(a)1).

Respondent’s permit and certificate should not be suspended and Respondent should not be

5.
required to pay a civil penalty.
——"—’“—_‘——ﬂ_hm_ﬁ_x' .

SIGNED July 31, 2006. .

~JERRY YAN HAMME
ADMINISTRATIVE LAW JUDGE

STATE OFFICE OF ADMINISTRATIVE HEARINGS




SERVICE LIST

AGENCY: TEXAS ALCOHOLIC BEVERAGE COMMISSION
CASE: TABC vs. Nacogdoches Szechuan Club
DOCKET NUMBER: 458-06-1978

AGENCY CASENO: 616239

Timothy Griffith

Staff Attornay

8700 N. Stemmons Frwy. #4580
Dallas, TX 75247

Telephone No:

Fax No:

Nacogdoches Szechuan Club
3308 North Strest
Nacogdoches, TX 75961

as of July 31, 2006

AGENCY COUNSEL
VIA FAX

RESPONDENT
VIA REGULAR MAIL



State Office of Administrative Hearings

Shelia Bailey Taylor LSRR o
Chief Administrative Law Judge

July 31, 2006

Jeannene Fox, Assistant Administrator
Texas Alcoholic Beverage CCommission
5806 Mesa, Suite 160

Austin, Texas 78731

RE: Docket # 458-06-1978
TABC VS. NACOGDOCES SZECHUAN CLUB

Dear Ms. Fox:

Please find enclosed a PROPOSAL FOR DECISION in this case. It contains my
recommendation and underlying rationale.

Exceptions and replies may be filed by any party in accordance with 1 TEX. ADMIN.
CODE 155.59¢), a SOAH rule which may be found at www.soah state.tx.us.

Sincerely,

/ - - L
IR L2 7 - N
Jerry’Van Hamme hN
Adminisirative Law Judge

JVH/sr
Enclosure

cc: Timothy Griffith, Agency Council for Texas Alcobolic Beverage Commission, Via Fax,
Nacogdoches Szechuan Club, Respondent, Via Mail

6333 Forest Park Road, Suile 150A 4  Dallas, Texas 75235
(214)956-8616 Fax (214) 856-5611
http://www.suah.slate.tx.us




