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TEXAS ALCOHOLIC BEVERAGE BEFORE THE TEXAS
COMMISSION
PETITIONER
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VS. §
ORIGINAL APPLICATION OF MB, L, CB §  ALCOHOLIC

ORLANDO ADRIAN AYERS §

D/B/A TIFFANY'S MIDTOWN NIGHT CLUB  §

§

§

§

§

RESPONDENT
EL PASO COUNTY, TEXAS

(SOAH CASE NO. 458-08-1024) BEVERAGE COMMISSION

ORDER
CAME ON FOR CONSIDERATION this day, in the above-styled and numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge Veronics .
Najera. The hearing convened on 11™ day of January 2008 and adjourned on the same date. The
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact an
Conclusions of Law on 10th day of March 2008. The Proposal For Decision was properly served on
all parties who were given an opportunity to file Exceptions and Rephes as part of the record herein.
As of this date no exceptions have been filed.

The Administrator of the Texas Alcoholic Beverage Commission, after review and dus
consideration of the Proposal for Decision and Exhibits, adopts the Findings of Fact and Conclusions
of Law of the Administrative Law Judge, which are contained in the Proposal For Decision and
incorporates those Findings of Fact and Conclusions of Law into this Order, as if such were fully set
out and separately stated herein. All Proposed Findings of Fact and Conclusions of Law, submitted
by any party, which are not specifically adopted herein are denied.

IT IS THEREFORE ORDERED, by the Administrator of the Texas Alcoholic Beverage
Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code and 16
TAC §31.1, of the Commission Rules, that your application for a Mixed Beverage Permit, Mixed
Beverage Late Hours Permit, and a Beverage Cartage Permit is hereby DENIED.

This Order will become final and entorceable on Z‘ ng . 2008,
unless a Motion for Rehearing is filed before that date. )

By copy of this Order, service shall be made upon all parties by in the manner indicated
below. '
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SIGNED this :/ %/vaé 7 , 2008, at Austin, Texas,
J/
! P ?
4 2/ 2

Alan Steen, Administrator
Texas Alcoholic Beverage Commission

JLK\be

The Honorable Veronica S. Najera
Administrative Law Judge

State Office of Administrative
VIAFAX(915) 834-5657

Ed Lerma

ATTORNEY FOR RESPONDENT
1417 Montana Avenue

EL PASO, TX 79902

VIA FACSIMILE: (915) 533-7236

ORLANDO ADRIAN AYERS

.RESPONDENT -
d/b/a TIFFANY'S MIDTOWN NIGHT CLUB

1613-17 MONTANA AVENUE
EL PASO, TX 79902

JUDITH L. KENNISON
ATTORNEY FOR PETITIONER
TABC Legal Section

Licensing Division

Enforcement District Office
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TEXAS ALCOHOLIC BEYERAGE BEFORE THE STATE OFFICE

COMMIISSION,
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V.

ORLANDO ADRIAN AYERS - OF

§
§
§
§
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d/b/a TIFFANY’S MIDTOWN NIGHT §
§
§
§
§
§

CLUB
Respondent

EL PASO COUNTY, TEXAS

(TABC CASE NO. 569692) ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

The Staff of the Texas Alcoholic Beverage Commission (Petitioner) protested the original
application filed by Orlando Adrian Avers d/b/a Tiftany’s Midtown Night Club (Respondent}
allcgiﬁg that Respondent’s original application is being used as a subterfuge scheme to evade the
purposes and limitations regarding the qualifications for issuance of permits. Specifically, the
allegation is that Respondent has submitted an original application for his mother. Rosa Delia
Avyers, who is ineligible to receive a permit. Based on the evidence or recoerd and applicable law,

the Administrative Law Judge (ALJ) finds that Respondent’s permits should not be granted.

1. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

Respordent filed an original application for a Mixed Beverage Permit, Mixed Beverage
Late Hours Permit, and a Beverage Cartage Permit for Tiffany s Midtown Night Club.' After Staff
protested the issuance of these permits, Respondent requested a contested case hearing. The hearing
was coavened by ALJ Veronica S. Najera at the State Office of Administrative Hearings, El Paso

Regionaj Office, 40! Eas Franklin Avenue, Suite 580, El Paso, Texas, on Janoary 11, 2008.

' Trffany's Midioan Night Club is located at [833-17 Montana Boulevard, El Paso, El Paso County, Texas

T9902

-

s
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Respondent was represented by Edward N. Lerma, attorney at law . Staff attorney Judith Kennison
represented the Petitioner. The record closed on January [1, 2008, Notice and jurisdiction are

addressed in the Findings of Fact and Conclusions of Law.

IT. DISCUSSION

A, Background te the Current Protest

Tiffany’s Midtown Night Club was issued its first permit in 2005. The permit was
originally issued to Pablo Avers d/b/a Tiffany's Midtown Night Club.® Peblo Ayers is
Respondent’s brother. The permit issued to Pablo Ayers was canceiled for cause in CQctober
2007 It was found that the permittee was in possession of alcoholic beverages not covered by
invoice,* allowed an unauthorized person to use the permit,” and failed to maintain exclusive
occupancy and control of the entire licensed premises.® Of relevance to this case is the subterfuge’
ownership violation. Pablo Ayers admitted that the real owner of Tiffany’s Midtown Night Club
was his mother, Rosa Delia Ayers, and as such she controlled the employees, premises and

business.® He stated that his mother felt she did not qualify to hold a permit due to her criminal

* S¢¢ TABC Exhibit No. 3.

3 jd, Waiver Order and Acreement and Waiver of Hearing regarding TABC administrative case no. 544421,
regarding permit no. MB-373951.

*rd Respondent violated Tex. Acco. Bev. Cone AN, (Code} § 28.06(¢) and (d) [Possession of Alcoholic
Beverage Not Covered by Invaoice].

14, Respondeni violated Code § 11.05 [Unauthorized Use of Permit], § 11.61(5)(2} [Cancellation of Pennit],
ané § 19953 [Subterfuge Ownership).

] rd

Although not defined within the previsions aof the Code, “subterfuge” is commonly recogrizad as “a clever

plan or idea used to escape, avaid or conceal someth:ng.” Biack s Law Dictionary 1161 (77 ed. 20060).
¥ See TABC Exhibit No. 5, Incident Repart, Veiuntary Statement of Accusec Pabio Avers. The declaration
states: I am notthe real cwner ofthe Tiffany's Midtown The real cwner is my mother Rosa Dela Avers. The way this
ail came aboul is thas in December 2004 [ was visinng my mother for her birthday. I was visiting Som California. While
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record® and residency status.”” Furthennore, Mrs. Ayers, herself. admitted to the subterfuge

ownership.’' Respondent is also Mrs. Ayers’ somn.

Thereafter, one month after the October 2007 permit cancellation, Respondent filed the

origine] applicarion at issue,

B. Allegations and Applicable Law

The legislaturé has charged the Commission with the duty of preventing subterfuge
ownership,'? and Staft alleged that Respondent’s application will result in the unlawful use of the
permit. Further, the Code § 11.61 authorizes the Commission to refuse to issue an originai

permit.” The first ground alleged by Petitioner under this section is that Respondent’s domicile

,

visiting, my niother expressed interest in buying the Emperador Midtown Bar which is now Tiffany’s Midtown. My
mother asked me if I could apply for the beverage permil 1o operate the bar ™ Further, Pablo Ayers states that “the loan
was acrually for my mother and I never paid any money, my mother paid them off herself. The bills to the bar were also

in my morher’s name and she had final say over all business decisions.”

¥ Ms. Avers' arrest record in El Paso County is as follows: 05-06-1992 for delivery of marijuana over 30
Ibs/under 200 ibs; 11-06-1993 for possession of marijuana aver 5 lbs/under 50(bs; 03-07-1994-sentenced ta two years
for possession of marijuana; 08-26-1995 for a prabation violation, and 01-31-1996-for delivery of marijuana over 50

Ibs/under200 tbs. See TABC Exhibit No. 5.
'® Mrs Ayers’ residency status i not ¢larified in the evidence of record.

' See TABC Exbibit No. 5, Voluntary Statement of Delia Ayers. The declaration states “the application for
a new bar was submitted using mv son, Paklo Ayers, in order to obtain the permit as if he were the owner. [ was afraid
that L wou'd not quahifiy for the permit because of my record and residency status. [nfact, [ was the owner.” [Mrs. Ayers’
voluntary statement which was written in the Spanish language as part of Exhibit Ng. 5, was translated by a certified
language interpreter into the record and incorporated into Exhibit No, 5 in written form),

- Codeat § 109 53, stazes that it s the intent of the legislature to prevent subtecfuge cwnership of or unlawful
use of a permiit or the premises covered by such permit; and all provisiens of the Cade shail be liverally construed 10
carry out this fitent, and it shzll be the duty of the commission to provide strict adherence te the general policy of
prevertng subterfuge ownership and related practices hereinatter declared to constitute unlawful trade practices.
Further, the Code stares thar every permitiee skall have and maintam exclusive occupancy and control of the entire
licerised premises 'n every plizse of storage, distribution, possession, and transportation and sale of all alzoholic
beverages purchased, stored or sold on the Hicensed premises, Any device, scheme ¢ p.an which surrenders conerol of
t1¢ employecs, premises or business of the permizee to persons other than the permittee shall be uniawl.

1Y Ses Code at $ 11 36 [General Grounds for Refasall.
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prohibits the issuance of the permits because he is residentially domiciled with a person whose
permit has been cancelled for cause within the 12 months immediately preceding the date of the
application at issue.”* Petitioner further alleged that Respondent falsely completed the original

permit application,”” and that the place and manner in which the applicant may conduct his

business warrarts the refusal.'®

C. Petitioner’s Case

At the hearing, TABC agents involved with the investigations and cases involving
Tiffany’s Midtown Night Club testified. Agent Harold Nanos testified that he took the voluntary
statement given by Pablo Ayers, Respondent’s brother, which led to the subterfuge finding. Agent
Robert Wiest testified that he reviewed the ariginal application at issue and concluded that the
subterfuge pattern found in prior cases reappears in the current application. Agent Wiest
specifically pointed to the fact that Mrs. Ayers is named as the original source of investment on
the current application. Respondent received $15,000.00 from Mrs. Ayers.'” She is in fact the
only source providing the investment capital." Mrs. Ayers is also listed as a person who holds
encumbrances against the assets of the business or guaranteed financial assistance.”® Mrs. Ayers
is also the listed lessee.*® Agent Wiest stated that in his obinion, the facts of the current application

follow the same pattern previously exhibited in the case against Respondent’s brother by giving

Mrs. Ayers an interest m, and proximity to, the management of the bar.

4 rd ar§ 11.46 (a)(13).

4 - L. . , . . .
¥ gl at§ 11,46 (a)(4). states thar the commission may refuse to jssue an onginail permit if the applicant failed
to answer or f2lsely or incorrectly answered a question n the onginal or renewal application.

' Jd atd 1146 (a)8).

‘" TABC Exhibit No, 2. Application for Remaiier’s Permit or License, financial infermation, number |1
14 at section [

¥ 2 atsecron I,

Y TABC Exhisit No 4, Commercial Lease for Tifany s Midtown Nizgkt Chis.
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Agent Oscar Menchaca testified that he also pafti(:ij:ated in the investigation regarding the
case against Respondent’s brother, and that he took Mrs. Aver's statement on September 22, 2006,
in which she admits to the subterfuge ownership. Inaddition, he testified about another investigation
involving a bar known as La Morena Night Club, in which Mrs. Ayers took over the management
of the bar using a TABC permit issued to another person. The agent testified that the permittee
of La Morena Night Club, Lizette Sandoval, gave a voluntary statement in which she recounts the
{inancial difficultics she experienced which led to Mrs. Ayers taking control and management of
the club.*’ La Morena Night Club received an administrative notice for refilling and subterfuge

violations.* La Morena Night Club’s permit number MB-639956 expired in September 2007 and

was 1ot renewed.

D. Respondent’s case

Respondent did not counter the subterfuge ailegation beyond stating that he is the applicant,
not his mother. He restified tﬁat he managed Tiffany’s Midtown Night Club and “ran the bar” for
two years. His mother paid him a salary. He denied any involvement with La Morzna Night Club,
although he was implicated in the statement given by the club’s permiriee. He said that he has
not opened an account for the bar and has no line of credit. He said he is a full ime student at the

University of Texas at E] Paso. He confirmed that he lives with his mother, Mrs. Ayers.

3

* TABC Exhibit No. 8, Vojuntary Statermnent of Lrzatte V. Sandoval. Mrs. Sandoval statas “from the beginning
business was 0ol yood and we siruggled to pay the rent to Mrs. Ayers Mrs. Ayers threatei:ed to take rmy house and other
things if I did nol comply with the contract. Since [ was unzble to pay the rent, Mrs. Avers suggestad that she keep the
bar to pay the rent. Basically, Mrs. Ayers took control of and managed the bar using my TABC permit.” [Mrs.
Sandoval's voiuntary statetnent which was writter in the Spanish language as part of Exdubit No. 6, was translated by
3 certificd language interpreter irto the record and incorporated into Exhibit No. 6 in wrirten form).

* TABC Exhibit No. 7, Trcident Report of La Morera Night Club, case number 253233, March 3, 2007,

3 Sandoval stated that the bottles were being refilled by either Mrs. Ayers ot her son, Orlando. See TABC
Exhibkit No. 6, Voluctary Siatement of Lizette V Sandoval,
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I1l. ANALYSIS

The history of the bar is relevant to the decision of this ¢ase. Based on the evidence of
record, it is the opinion of the AL that the factors which gave rise to Patitioner’s pratest are not
merely incidental to the operation of such business, but are the modus ¢perandi of such business

entity. Thus, there is a pattern of subterfuge involving Mrs. Ayers and her sons. whereupon they

participate in unlawful permitting schemes.

The ALJT agrees with Staff that Respondent’s original application should be denied. The
ALJ finds there is sufficicnt evidence to support the finding that Respondent’s application is being

used as a subterfuge to evade the purposes and {imitations of the TABC Rules regarding the

qualifications for issuance. This conclusion is based on:

. the prior subterfuge finding invelving Respondent’s brother and mother;

the unauthorized usc of La Morena Night Club®s permit by Respondent’s mother;
the fact that Respondent worked at Tiffany’s Midtown Night Club in 2 management
capacity during the unlawful use of permit MB-573951;

the fact that Respondent was implicated in the refilling violation at La Morena
Night Club during the unlawful use of permit MB-639936;

. and on the facts that Respondent’s mother is the only source of investment, holds
encumbrances against the assets of the business, has guaranteed financial

assistance, and is the listed lessec.

Further, Respondent's criginal application indicates that Respondent Lives with his mother.** This
alone is sufficient to deny the application since she was the actual owner of permit number MB-
573951 via subterfuge owrnership. Respondent’s demicile prohibits the issuance of the permits

because he is residentially demiciled with a person, Mrs. Ayers, whose permit was cancelied for

“ "IABC Exhibit No. 2, Acphication for Retazler's Parmiz or License, persaal history sheet
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cause within the 12 months immediately preceding the date of the application at issue.®® In the

ALIJ's opinion, no further analysis is needed.

10.

IV. FINDINGS OF FACT

On September 23, 2007, Orlando Adrian Ayers (Respondent), filed an original application
for a Mixed Beverage Permit, Mixed Beverage Late Hours Permit, and a Beverape Cartage

Permit for Tiffany’s Midtown Night Club.

After Staff protested the issuance of these permits, Respondent requested a contested case
hearing.

Tiffany’s Midtown Night Club was issued its first permit in 2005. The permit was issued
to Pablo Ayers d/b/a Tiffany's Midtown Night Club.

Pablo Ayers is Respondent’s brother.

Rosa Deiia Ayers is Respondent’s mother.

Mrs. Ayers was involved in a subterfuge ownership scheme with her son Pablo Ayers
regarding permit MB-573951 issucd to Pablo Ayers d/b/a Tiffany s Midtown Night Club.

Mrs. Ayers controlied the employees, premises and business of Tiffany’s Midtown Night
Club under permit MB-573951.

Permit MB-573951 was cancelled for cause in October 2007.

Mrs. Ayers was also the subterfuge owner of La Morena Night Club which operated under
permit number MB-639956 issued to Lizette V. Sandoval d.b/a La Morena Night Ciub.

Mrs. Ayers controlled the emplovees, premises and business of La Morena Night Club
under permit MB-639956.

Permit MB-639956 expired in September 2007 and was not renewed.

Respondent’s application lists Mrs. Avers as the original source ol investment for Tilfany’s
Midtown Night Club.

3 2 ~ P N
*7 Code at 3 11.46 (3 13).
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16.

17.

18.

19,

[ ]

Respondent received $15,000.00 from Mrs. Avers.
Mrs. Ayers is the only source providing the investment capital to Respondent.

Mrs. Ayers holds encumbrances against the assets of Tiffany’s Midtown Night Club and
has guaranteed financial assistance to the club.

Mrs. Ayers is also the listed lessee.

Respondent worked at Tiffany’s Midtown Night Club in a management capacity during
the unlawful use of permit MB-573951.

Respondent was implicated in the refilling violation at La Morena Night Club during the
unlawful use of permit MB-639956.

Respondent is residentially domiciled with his mother.

Mrs. Aver is a person whose permit number MB-573951 was cancelled for cause within
the 12 months immediately preceding the date of the application at issue.

A notice of hearing was sent to Respondent via his attorney of record on December 12,
2007, and inciuded the time, date, place, and nature of the hearing; the {egal authority and
jurisdiction under which the hearing was to be held; the particular sections of the statutes
and rules involved; and a shon, plain statement: of the matters asserted.

The hearing was convened by ALJ Veronica S. Najera at the State Office of Administrative
Hearings, E| Paso Regional Office, 401 East Franklin Avenue, Suite 380, E| Paso, Texas,
on January 11, 2008. Respondent was represented by Edward N. Lerma, attorney at law.

Staff attorney Judith Kennison represented Petitioner.

Y. CONCLUSIONS OF LAW

The Texas Alcoholic Beverage Commission has jurisdiction over this proceeding pursuant
to Tex. ALcO. BEV. CODE ANN. (Code) §§ S.31 and 5.35.

The State Office of Administrative Hearings has jurisdiction over matiers related to the
hearing in this proczeding, including the authority to issue a proposal for decision with
proposed findings of fact and conclusions of law, pursuani to Code § 5.43 and TEX. GOov'T
CODE ANN. §§ 2003.021(b) and 2003.042(5).
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Cobe (TAC) §§ 155.27 and 155.55 and Code § 11.63.

Respondent’s original application is being used as a subterfuge scheme 1o evade the
purposes and limitations of the TABC Rules regarding the qualifications for 1ssuance o

permilts, as detailed in the Findings of Fact Nos. 3-18, in violation of Code § 109.33.

oty

PAGE ¢

Proper and timely notice of the hearing was effected on all parties pursuant to 1 TEX. ADMTIN.

&

L

Respondent is residentially domiciled with his mother, Rosa Delia Avers, a person whose
permit number MB-573951 was cancelled for cause within the 12 months immediately

preceding the date of the application at issue, as detailed in Findings of Fact Nos. 19-20, in

3.
4,
5.
violation of Code § 11.46(a)(13).
6.

denied.

SIGNED March 10, 2008.

y
; 7,
Yy
s~ | )
VERONICA S. NAJERA s

ADMINISTRATIVE LAW JUDGE )
STATE OFFICE OF ADMINISTRAY¥IVE HEARINGS

EL PASO REGIONAL OFFICE

Based on the Findings of Fact and Conclusions of Law, Respondent’s permits should be




