TEXAS ALCOHOLIC BEVERAGE COMMISSION

VS.
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d/b/a BENNY'S

PE

GREGG COUNTY, TEXAS
(SOAH DOCKET NO. 458-07-2563)

DOCKET NO. 559224
BEFORE THE STATE OFFICE

NNY LEE MOORE OF

RMIT/LICENSE NO(s). BG555396
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ADMINISTRATIVE HEARINGS

ORDER

CAME ON FOR CONSIDERATION this day, the above-styled and numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge Brenda Coleman.
The hearing convened on June 15, 2007 and adjouned June 22, 2007. The Administrative Law Judge made
and filed a Proposal For Decision containing Findings of Fact and Conclusions of Law on August 16, 2007.
The Proposal For Decision was properly served on all parties who were given an opportunity to file Exceptions
and Replies as part of the record herein. As of this date no exceptions have been filed.

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and due
consideration of the Proposal for Decision and Exhibits, adopts the Findings of Fact and Conclusions of Law of
the Administrative Law Judge, which are contained in the Proposal For Decision and incorporates those
Findings of Fact and Conclusions of Law into this Order, as if such were fully set out and separately stated
herein. All Proposed Findings of Fact and Conclusions of Law, submitted by any party, which are not

specifically adopted herein are denied.

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic Beverage
Commission, pursuant to Subchapter B of Chapter 5 of the Texas Aleoholic Beverage Code and 16 TAC
§31.1, of the Commission Rules, that Respondent's conduct surety bond be FORFEITED.

This Order will become final and enforceable on October 18, 2007, unless a Motion for Rehearing is
filed before that date.

By copy of this Order, service shall be made upon all parties in the manner indicated below.
SIGNED this the 21 day of September, 2007, at Austin, Texas.
On Behalf of the Administrator,

Jearfibne Fox, Assistant Administrator
Texa$ Alcoholic Beverage Commission

BLM/rd



Administrative Law Judge

State Office of Administrative Hearing
Fort Worth, Texas

VIA FAX: 817-377-3706

Timothy E. Griffith

101 East Park Blvd., Suite 600
PLANO, TX 75074

ATTORNEY FOR RESPONDENT
VIA FAX: 469-742-9521

BENNY LEE MOORE
d/bfa BENNY'S

404 SHELTON
LONGVIEW, TX 75601
RESPONDENT

VIA US MAIL

BARBARA MOORE
TABC Legal Section
ATTORNEY FOR PETITIONER

Licensing Division
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Resnondent

PROPOSAL FOR DECISION

Tha Sraffofthe Teass alcoholic Beverage Comniszion {TARC: Commizsion: or Pettionar)
brought thas forfeiiurs aciion @gainst Benoy Lee Moore dbb/a Benny’s (Respondenti. Peiitioner
sought forfeiture of Respondent’s conduct surety bond, alleging that Respondent was found to have

comnmuitted three violations nfine Texas Alcoholic Bevarzge Code (the Code) or Commission’s rules

H e I P

tthe Rules) since September 1. 1993 Penitioner also sleged that the viclations have been finally

adjudicated.  This proposal finds thar the allegations against Respondent are wvue.  The

Admmistrazive Law Juder (ALY recommends forferre of Regponaei’s conduat surety hend.

CGURISHHICTION, NOTICE, AND PRCCEDURAL HISTORY

Py

No party challenged notice or jurnisdictien. Therefore, those matiers are addressed in the

LY R

findings ot fzot and coaclusions of law.
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{SOAH) ATLD Brenda Unlerman. Stafiwas represented zi e bearine by Hurhara Moove, [ARC Siar

4 , A O & T DT L pep i iret mal wae remracmnied be Dot
Attorney. Respoptess s ownern, Jenay Lee Moeore oo ocret gao was rervesenicd G Limciny

< F

Griffith, sttemev, FEvidence and zrgument were precented  The record cioscd on dune 22, 206

(L PBISCUSSION

e elleged et oby Bearoadent had bees s arermitt Oy Resnoindesd was Iowrd



Syl

T4 o34 e 1 P : I
SOAH DOCKET ¥, 458-97-2563 FPROPOS AT, FOR DECISION PAGE 2
to have comuniited at least three violations of the Code ¢r the Rules since Septernber 1, 1995; (3)

the violations have been finally adiudicated: and (4) Respondent has torfeited the full amount of the
conduct surewv pond.

When posting a conduct serety bond. the pernit or Heense holder must agree pot ta violate
a Texas law or Jic Rules relating to alecholic beverages, [he holder must 2450 agree that the amount
of the bond shall be paid to the state if the p2rmmit is revoked or, cfter final adindication that

gtermines the helder violated a provision of the Code.

Forfeiture of a conduct sucety bond is governed by 16 Tex. Apyin. Cona (TAC) § 33 2401,
which provides thatthe Commission may seek forfeiture when a license or permit has been canceled,
or when there has been a Dnal adjudication that the licensee or permiitee has cuminitted three
violations of the Crdz since September 10 1965

- i

B. Peiitioner’s Evidence

Petitioner”s two exhibits wete sdmirted at the hearing without ebjection. Exhibit No. 2
ingluded a copy of the permii. violation history, the cenduct surety bond, * and correspendence.
Petitioner 1ssued Wine and Beer Retailer’s Permir, BG-355396, which ingludes the Retail Dealer’s

On-Premuse Lare Hours License. o Respondent on Apnl 7, 2004, The permithas been continuocusly

k1o

renewed. Respondent’s licensad premise 1s located at 1308 & Marshail Avenue, Longview Greg

County, Tcxas,

On MMay 20 7005, Rezpondent signad an Agreemens and Welver of Hearning regaiding two

- v s 4 P Yl w3 i it =iz it 3 B ; BN Aot C
viciations of the code. Resrondent 2eveed to waive itz vight to 2 heariag to contest Penitioner's
. R TN i mcen mon e Tm - ] N ST e T
claims that on 2pn! 27 M0, Kespordant, 118 agent, s€5 w0 o empks ow sold dlcohnlic bevariges
: =t i :
s - . f . P P . . 2t e
to two intoxicated perdens. Respordent ulse acknowiadoad that the sigming of The Walv:r “udy

sureny bond was nthe formofan o sedtned 85 GOSN Tram 4 Whne
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Oak State Bank s2v.ng
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result in the forferture of any related conduct surety bond.” The Agreement and Waiver of Hearing
became final and enforceabls by TABC Order. dated June |, 2365, in TABC Dacket No. 16286,
tinding that Respondent violated the section ofthe Code as [tated, and impasing the penalty reflected

in the Ordes.

On Azgust 7, 200c. Respondent signed an Agreemeni and Warver of Hearing regarding a
cash law violation of the code. Respondent agiced to walve its right to a hearing te contest
Petitioner’s claim that on faly 7, 2606, Respondent. 11s agent, servant, or employee presented for
payment an insufficient chack for beer. Respondent slsc acknowledged that the signing of the
waliver "may resultin the forfeiture oi any related conduct swrery bond.” The Apreems=nt and Waiver
of Hearing became final anc enforceable by TABC Order. dated August 13, 2006. in TABC Docket
No. 541889, finding rthat Respondent vioiated the section of the Code as stated, and imposing the
penalty reflecred in the Cedar,

On October 13, 2008, Respondent signed an Agrezment and Waiver of Hearing regarding
three cash law viclaticns of the code. Respondent agreed o waive its night to a hearing 1o coniest

Petitioner’s clating that ca August 28, 2006, August 36, 2005, and September 9 2008 Responide

1 . . o 12
ient chacks forbeor, Hespondent

-ﬂ

its agent, servant. oremployee sresented for payment three insuifici
also acknowladged that tize signing of the waiver “may result in the forfeimre of any refatzd conduct
surety bond.” The Agreementand Waiver of Hearing becarre final and enforceable by TABC Order,
dated October 24. 200600 TABC Docket No. 549284, finding that Respordent vielzted the secticn

of the Code as stated. and iraposing the penalty reflecied in: the Order,
C. Respoudent’s Esidence

J PR 1
{-‘_';,’1'31']:3!.,{1(. it {L‘

Respondennt’s vwreer, Bermy tog Moore, testifisd on kehzit of R
acknowledged thal he stened the Agreements ang Waivers of Hearng, However, hie testified that
when he signed the agreeents, iU was 3 vndersanding inst ke woold stinply pav 3 fne and that

H Fot satast Tyt daee cagre i I PRI BV SO . Cialatiops
wouid be 1. He siated that by sigring the agreernents, fi: was oot adinitting o the violations.
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Aczording to Mr. Moore, at the time that he signed the apgreements. the T ABC representative
did not inform him that 2nterirg into the agreemems would constitute adjudicated violations of the
Code. or that his conduct surety bond would be forfeited. Mr. Moore testified that had he known

such 10 be the casze, he never would have signed the agreements.  He also stated that he does not

know under what circumsizness a cowsduct surety bend would be forteiied pursaane to tha Clode,

. ANALYSIS

Asthe holder of an alecholic beverage permit, Respondent was required 1o provide a conduct

suirety bond, in ths amount of $3,000.01, pavable to Petitioner. © Respondent also zgreed not to

violate the Code or the Ruies. Petitioner may seek forfeiture of the bond if Responden: is found to
have committed three viclations of the Cgda since September 1. [995°
Petitfoner providad 2vidence that Respondent has violated the Code at least three times since

Septernber 1, 1995, Respordent entered into an Agreemant and Walver on three separiie o0Casions
regarding violations of the Code. all of which occurred after September L 2063, Final orders
regarding -hese viclations were 1ssped by the Commiszion.

Respondent arpues that he did not realize that the viclations would be considered as
adjudicated when he signad the agreements. However, each ¢f the orders sz
stated tha unless Respondent filed 2 motion for rehearnna, me orders would becoms §

I3

became final, resaiting in the violations being
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enforcecanle. The orders

adjudicated

oo - . - oy, = <} . 3, ~y. .
. N Maoore admuitted at the heaning ihat fie sigmed th

included the following laneuage, “The signing of this waiver may result in the forfeiture ot any

related conduct sirety bond.” This statement put Resrondent o4 notice that there wie a rossibiliry




1RO FAN 212 siE I Tete byoof sl N
SOAHDOOKEY NG, 4538-97-2503 BROPOSAL (OR DECISION PAGE 5

that Petitioner wwould seck “orfeiture of the conduct surets hond,

e evidence on the record s sufficient to establish that Respondent has been finally

Ji
adjudicated of three vinlations of the Code since Seprember 1. 1995, According 10 $33. 24 () of the
Rules. forfeiture of the conduct surety bond is the penalty for ihus violation. Therefore, the ALJ

(8 S5

recommends that Respondent’s conduct surety bond be forizjied.
1V, FINDINGS OF FACY

| 3 The Texas Aleoholic Beverage Commission {(TABC: Commission; or Petitioner) 1ssued
Wine and Beer Retailer’s Permit BG-355396., whlch inciudes the Retail Dealer’s On-Premise
Late Hours License. to Benny Lee Moore d/b/a Bennv's on April 7, 2004, '

Z. REﬂ.GHmB"&l 3 hoensed premise U5 located at 1530F £ Rlarshall Avemie. [ nnoviens. Gregg
Couniy. fexas.
3 On Aprid 17, 2006, Respondent assigned, for condy

l’.‘
Qak State Bank savings account, in the amount ¢ !55 0 00 ’3-- 1 th- Ccmm:i::;-;im.

4. Cn Nay 20, 2005, Respondant signed an Apreement and Walver O*‘Hear'mfl !'ef_-'-.uding two
violations of ihe Texas Alccholic Beverage Code (the Code) which o d on Aertl 22,

2005,

The Agreement znd Wasver of Hearing included the staze ement, - he sigming ef tlis walver

5.
may result i the forfziture of any related condict surety bond

6 Fhe viviations ware adidicated against Responden by Cammusciop Lrder. dated fune 1.
2003, a3 B30 Diocker No. 610208,

7. The TABC Orderineiuded the suement irr wiil becrune Hpal and
21 days from tha date this Order was :.i;gned. wnless vou file a meuen for reke
Comrission.”

8. Respondent &id not Hle 2 motion for rehearing.

1, ine Agrecment and Waiver of Bearing included the states
may fesidh in e for (e'mre * J v related condurt suix
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T‘le vielation was adjudicaied against Respondent by Commission Order, dated August 13,
006, in Fald Docker Ne. ;.41834)

The TABC Order included the staiement. “Thes Cirder will become tinal and entorceasble in
21 davs fTom tha dare this Order was signed. uniess you file a motton for rebearing with the

Commission.”
Respondent did net file a motion for rekearing.

On October 13, 2006, Reaaondent signed an Agreement and Waiver of Hearing regarding
three viclations of‘ he Code which occurred on August 28, 2006, August 50, 2006, and
Septermber . 2006,

The Agrzem e it and Walver of Hearing ncluded the statement, "The signing of this waiver

{
k)
L

T

may resuit in the forfeiture of any related conduct surety bon

inst Respondent by Commission Crder. dated crsber

The viclations warz2 adjiudicated zga
24 ?ij. in TARC Docket Na, 53928

-‘-x-

The TABC Order irciuded the stetement. " This Order all become fina! and entorceable in
21 days from the Jae this Order was S]gnﬁ?d, unless vou file a motion for 1ekwaring with the
Commission.”

Respondent aid not fite 2 motion for rehearing

Respondent committed at least three violatioss of

On November 16, 2006, Petitioner notitied Respendent that it intended to scex torfoiture of

Respondent's conduct surety boud bassd on tae Cemmission’s final edjudication of

Respondent’s viclatons of the Tode

e Fe o b v I S SR TR _ b A
Rbhp(}ll"ji’:ili 1601[1:.::_; ol a h;’;ll 11‘:.'5“;“ ) dE‘LCL{In“‘;\, ISEEASRTS It Ctjud.ub‘l. SUBTOY J GOng L\:‘lﬂu f

forfested,

On Nav 702007, P@titimﬂer izssued tts amended notice st haaring ©© Respondsnt 1his noti

of hezring woas received by Respondent on May i 20

The notice of nearing contained a starement of the time, place. and naire of Uiz K2aring: a
Las 12 be heldia

statermeni of the legai authority and jurisdiction under which the hearing
art

reforerce to the particular sections of the statutes ana rules mvoives: and a short, plam

oty
statement oi the matters asserteac
Tha pearing was convened before State Office of Administrative Heaings Adminisirabve

Law Jindze, BErenca Coleman. enune 15,1007 Pettionera recd and was reprisenied by
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Barbara Moote, TABC Siaff Artomey. Respordent’s samer, Benny Lee Moore. sppearad
and was reprasented by Timothy Grffith. attorney.

V. CONCLUSIONS OF LAW

The Commission has jurisdiction over this matter pursnantto Code ch. 3and 2 J 1.7 as well

~m o

DMIN, CODE {TACY § 33,24,

as 16 fvx. .

o

The State Office of Adminisrative Hearings has jurisdiction over zll raaners relating o
conducting a hearing inthis procesding, Including the preparation of a propesai for decision
comtaining findings of fact and conclusions of faw. pursuant o TeX. Gov' v Copg AN ch.

ye
FAVIES

.

fin@ hesniny was provided as reguired by the Asdmimstraiive Proosdure Act [EX.
CODE ANNL 35 2001051 and 2001.052,

Respendent has commined at least three vielations ¢f the Texars Alcohaetic Beverage Code

sirce Scplember 1, (995,

The conduct surery bond postedd by Respondeni should be forfeued Code & 11t and 16

TAC 333405

SIGNED August 16, 2007,

-
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BRENDA COLEMAN
ADMINISTRATIVE LAW JUGGE
STATE OFFICE CF ADBMINISTRATIVE HEARINGS




SERVICE LiST

AGENCY: TEXAS AL COHOLIT BREVERACZE COMMISSION
CASE: TABC v Benny Lee Moore d/pia Benny's

DOCKET NUMBER 458-C7-2553

AGENCY CASE NO: 59224

Barpara Meara STAFF ATTORNEY
Staff Atlornay YIA FAX (214) §729050

8700 N Stemmone Frvy Swe 460

Dallas, TX 75247

Prone: 214. "78—3'300 cxt Tl
22

Fax: 214-673 40

Benny Mogrs RESPONDENT
508 Davis Circia Via MAL

White Qak TK 75583

as of August 16, 2007
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