
DOCKET NO. 559224
 

TEXAS ALCOHOLIC BEVERAGE COMMISSION
 BEFORE THE STATE OFFICE
 

VS.
 

BENNY LEE MOORE
 
d/b/a BENNY'S 

PERMIT/LICENSE NO(s). BG555396 
GREGG COUNTY, TEXAS 
(SOAH DOCKET NO. 458-07-2563)
 

§
§
§
§
§
§
§
§ 
§
§
 

OF
 

ADMINISTRATIVE HEARINGS
 

ORDER 

CAME ON FOR CONSIDERATION this day. the above-styled and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Brenda Coleman. 
The hearing convened on June 15, 2007 and adjoumed June 22,2007. The Administrative Law Judge made 
and filed a Proposal For Decision containing Findings of Fact and Conclusions of Law on August 16, 2007. 
The Proposal For Decision was properly served on all parties who were given an opportunity to file Exceptions 
and Replies as part ofthe record herein. As ofthis date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and due 
consideration ofthe Proposal for Decision and Exhibits, adopts the Findings of Fact and Conclusions ofLaw of 
the Administrative Law Judge, which are contained in the Proposal For Decision and incorporates those 
Findings of Fact and Conclusions of Law into this Order, as if such were fully set out and separately stated 
herein. All Proposed Findings of Fact and Conclusions of Law, submitted by any party, which are not 
specifically adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic Beverage 
Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code and 16 TAC 
§31.1, ofthe Commission Rules, that Respondent's conduct surety bond be FORFEITED. 

This Order will become final and enforceable on October 18, 2007, unless a Motion for Rehearing is 
filed before that date. 

By copy ofthis Order, service shall be made upon all parties in the manner indicated below. 

SIGNED this the 21 day ofSeptember, 2007, at Austin, Texas. 

On Behalf ofthe Administrator, 

ne Fox, Assistant Administrator 
Alcoholic Beverage Commission 

BLM/rd 



Administrative Law Judge 
State Office ofAdministrative Hearing 
Fort Worth, Texas 
VIA FAX: 817·377-3706 

Timothy E. Griffith
 
101 East Park Blvd., Suite 600
 
PLANO, TX 75074
 
ATIORNEY FOR RESPONDENT
 
VIA FAX: 469·742·9521
 

BENNY LEE MOORE 
d/b/a BENNY'S 
404 SHELTON 
LONGVIEW, TX 75601 
RESPONDENT 
VIA US MAIL 

BARBARA MOORE 
TASe Legal Section 
ATIORNEY FOR PETITIONER 

Licensing Division 
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TEXAS ALCOHOlIC BEVERAGE § BEFORE THE STAn· OFFICE 
CO:\'JMISSIO'i, § 

Petiricoer § 
§ OF 

V. S 
§ 

BENNY LEE ..fOORE D.Il:I/A BE"'1FY'S. & ADMIMSTRATlVE HEARINGS 
Respondent 

PROPOSAL FOR DEOSION 

brought this forfeiture action against Benny Lee Moore .:::Vb/a Benny's (Respondent). Pe.itioner 

sought forfeiture ofRespondent's conduct surety bond, alleging that Respondent was found to have 

committed three violations of the Texas Alcoholic Beverage Corte (the Cede) or Corum issron 's rules 

(the Rules} since September i . 1995, Petitioner also allczed that the viotations hdV~ been finally 

This proposal finds (hal the allegations against Respondent are true. The 

L ,n,fU~nfCnON. :',OTICE, AND PROCEDURAL HISTORY 

N,;) parrv challenged notice or jurisdiction. Therefore. those matters arc addressen in the 

findings 01 iact ~J concl USIC[lS (If tPJ:. 

H. DISCl.SSIO"i 
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to have committed at least Three violations of the Code or the Rules since September 1, 1995; (3) 

the violations have been finally adjudicated: and (4) Respondent has forfeited the full amount ofthe 

conduct surety bond. 

a Texas law or ,·he Rules relating to alcoholic oevcragcs i.- he holder must '11S0 agree that the amOUD[ 

of the bond shall be paid til the state if the permit is revoked or, cfter final ,,,diudinticn that 

determines the holder violated a provision of the CoJ€. 

Forfeiture of a conduct surety borI is governed by 16 rEX. AD?'--H~~. CODe, (T.r\C) § 3324(j t 

which provides that The Commission may seek forfeiture when a license or pennit has been canceled, 

or when there h,1..S been :1 f2n3J adj ndicarion that the iicense« or permittee has c..rnmitted three 

violations ofthe end.: :::.F,ce St~pte!nber L 1995. 

B. Peririoners Evidence 

included a copy of the permit, violation history, the conduct surety bond, I and correspondence. 

Petitioner issued Wine and Beer Retailer's Permit, BG-:355396, which includes the Retail Dealers 

On-Premise Lare Hours License, to Respondent on Apnl 7~ 2004. The permit has been continuously 

renewed. Respondent", licensed premise IS located at 1308 E_ \L3Tshall Avenue, Longview Gregg 

County, Texas. 

T1¢ ccr-ouct :'Lrery bond \"-'a.<;- on the fe-rn cf an :.:...,,-;;gi:n;~:'!L H<··",,·,~·.j'~~il ~,.,'~i).t:~.:d .. < CUi:: til) "..~ .vm <-\ \\:0111:: 

Oak State Bar.l: >~"'" ;:If<~ o., .ount ic "?''llucn.:-r in c-oer ~() c;)np]\ r;it:'l \... ">~"~ ~.: : i ; i I:1d 61. i.5. 
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result in the forfeiture of any related conduct surety bond." The Agreement and iVaivcr of Hearing 

became final and enforceable by TARe Order. dated J1.;Xj,~ I. 2{}05. in TARe Docket No. 516286, 

tinding that Respondent violated the section of the Code as : rated, and imposing the penal tv reflected 

in the Order. 

On AUgtJSl 7, 2006. Respondent signed an Agreemern and Waiver of Hearing regarding a 

cash law violation of the cede. Respondent agreed to waive its fight to a hearing to contest 

Petitioner's claim that on July 7, 2006. Respondent, Its agent, servant, or employee presented fer 

payment an insufficient check for beer. Respondent also acknowledged that the signing of the 

waiver "may result in the forfeiture orany related conduct surery bond." The Agreem.ent and Waiver 

ofHearing became final ano enforceable by TABe Order. dated August 15.2006. in L:;,BC Docket 

No. 541881), finding rha: Respondent violated the section of the Code as stared, and imposin« the 

penalty reflected in the Order. 

On October 13, 20u·67 Respondent signed an Agreement and Waiver of Hearing regarding 

three cash law v.olations of the code. Respondent agreed .o waive its right to a hearing 10 contest 

Petitione!'~s claircs that on A.ugust 28,2006, August 30, 200f)~ and September 9, 10C;6. Respondent. 

its agent, servant. or employee ~:'.::senred for payment three ;:,~ufficient checks for b::'~'L P,-t~5p,.~n'J:nt 

also acknowledged that tile signing of the wai ver "may result in the forteirure of any related conduct 

surety bond." The Agreement and Waiver ofHearing beccrne flnal and enforceable tv TARe Order, 

dated October 2,t. ::006, 1 '1 T.-\BC Docket No 549284, finding that Respondent v.olated the section 

of the Code as stated. and inposing {he penalty reflected ir, rhe Order. 
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According to "'IT. Moore, at the time that he signed the agreements, the T'\Be representative 

did not inform him that ::'rlteJir.g into the agreements would constitute adjudicated violations of the 

Code. or that hi" conduct surety bond would be forfeited. Mr. Moore restificd that had he known 

such to be the C~Ee, he never would have signed "(he agreements. H~ also staled that he does not 

HI. A.:"IALYSIS 

As the holder ofan alcoholic beverage permit, Respondent was required to provide ~ conduct 

surety bond, in the amount of $5,000.00, payable to Petitioner. 2 Respondent also ag-wed not to 

violate the Code or the RUles. Petitioner may seek forfeiture ctthe bond ifRespondent is found to 

have committed three vrolauons of the Cede since Senternber L 1995." 

Petitioner provided evidence that Respondent has violated the Code at least tluec tin-e s since 

September 1, 1995, Rcspor dent entered into an Agreement and \'/aiver on three separate occasions 

regarding violations of the Code. ali of which occurred after September L 2005, Final orders 

regarding -hese violations were issued by the Cornmi ;.'3102. 

Respondent argues that he did not realize that ~h<: violations ,....ould be considered as 

adjudicated when he signed the agreements. However. each of the ~)rders issued by Commission 

enforceable. The orders v,'e.re not appealed and became tina], r esuitint; in t~H' violations being 

adjudicated. 

included the fC,llio',,·;inB Jan§'uage, "Itt :-;igning of this waiver may rcsuh in the fcrferrure ~~f any 

related conduct ':-" .rety h;::1d:' This -;t{~I!?:rr;eT1t pu: Rcs:»~.d:''''!1l on no!~,ct rhat D<:Z'e' ''.',~i~ ~ ~"(,)-;:::lhjEr:,; 
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that Petitioner '.vou!d s~t'k "orfeiture of th~ conduct surety bond. 

The evidence en the record is sufficient to esrablish that Respondent bas been finally 

adjudicated of three •· .. iolations of the Code since September t, 1995, According t'J )33.2~ U.l ofthe 

Rules.	 forfeiture 1)1' the conduct surety bond is the penaltv for ;r.'Js 'ljlol3.tion. Th~rct(~re, the A.LI 

recommends that Respondent s conduct surety bond be forfeited 

IV. FE''"l>INGS OF' ......CT 

I.	 The Texas Alcoholic Beverage Commission (TABC; Commission, or Petitioner) Issued 
Wine and Beer Retailer"s Permit BG-555396, which includes the Retail Dealers On-Premise 
Late Hours LICi2;nS~~, £0 Benny Lee Moore d/h/a Benny's on. April 1,2004. 

2.	 Responden;s li:ei~:;~..j prernise ::~ located at 13np E. LLir$h~H t~v;~ni\e. r ;T,q\-'ic\-\o. Git:"gg 
CC,UD\Y, Icxas. 

3,	 On A.pr1J t 7, 20(J6~ Respondent as sirmed, tor conduct surety ;:n.H11c,ses, fLll1GS h-,-IIn a \l.11itf; 
Oak State BaILk sav:.ngs account, in the amount of S5.00l) 00, to the Commission. 

4,	 On t\1:1Y 20, ~005, Respondent signed an Agreement and Waiver of Hearinz reuarding two 
violations ;)f the Texas Alcoholic Beverage Code {the Code) which occurred on April 22, 
:2005, 

5.	 The Agreement and warver of Hearing included the statement, "The signing ofthis waiver 
may result in The forfeiture of anv related conduct <.iretv bond.'· 

6.	 The -....,i,)lmioTl.::: 'i.·~·:I:-~re ad'lJdjl~<1led 8gai.ast Respoudem by C(Jrrl.!1~1~:'::10D (~rrdeL dated }~.n~ I. 
1005, in J. 'd3C' [h)c-kl;t ; .....10 . 6 1«V?6. 

7.	 The 1'ABC Or.t-r inciude-J the s:..Y:tn1ent"Tlus (~[(kr 'l.-iil pe,'(1rr1(: nruj:::nd cnf\-,,~'('<";bie in 
21 days from :.h2 date this Ord s:-r \I..-CiS ~.igned. ~U11e5::' >'uu rile a H1()H'"~n {(~r reh::~Jrir:g with the 
Cornrnisxion." 

9.	 On .,'\, 'Jfti.:;:' '., , ,.:/::.)6. Re'.Jpond.ent >::igr:cd an A~7ce[;~e:-,t ~:Tlj \;~, .11'- -=f 'If He,,:!.u~ fc·3:}·;;'::i.n,; a 
,'iui.ilion (;f :he ('<,d·: -vhich uu.'urr,,".d .in July 7. 2(;(H > 

10,	 The :\.~?Je\:;rncnt ;U1J Waiver ,)1:' Hc,1[ing: included Lhe- ;,t.atcrr;~(:L n:e; ::-.ignil·I~;: ,.,1 :,his waiver 
may [e::.1.l~~ in :h',: l~,)r-r~ir.l!c of:lny related condr.r t )L.C,>t.-~· ~),)i-;"',j.· 
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11.	 The violation was adjudicated against Respondent by Commission Order, dated Aug-LlSt 15. 
2006. in r.~~3C [h:...:keI ':"':0.541880. 

12.	 nee L\i3C Order included the statement, "Th. Cbj"r V,1!1 become final and enforceable in 
"2] days from the dare this Order '.v35 signed. unless you file a mO:10n fir rchearip.g w1th the 
Comm ission.' 

13.	 Respondent did not file a motion for rehearing. 

14.	 On October 13. 2006, Respondent signed an Agreement and Waiver of Hearing regarding 
three violations of .he Code which occurred on August 28, 2006, August 30. 2006, and 
September 9. 2006. 

J;' ~\ -'-~i=< -', ent and ,\T, iver 'r"' rr -. n"'g inc lcded ..1.e stateme rvr '.T'ne~' 17M: 7" ~ ,1'" ~ h lc '."';l i ~r':l1..,	 r'I " ~I. H ..... .[ bJo.Vr;.: " .... ! l .;..L ~ T' •.~ ... t~_ ... j. ct, .i • 1 \..l ~ ... ill C'-'u l~l, 1->. ~.L~LL~':e. ....'. ~~ •.•• ~.~._¥<:;;_ 

may rexu}r in inc forfeiture of an)' related conduct surety bond." 

.1 '-' _ _16. The vio.ativms wcre adiudicated axainst Respondent bv Commission C:der. d::rtt"{i t)c~cb~r 

24.2006, in TAlK Docket No. 5..9234. 

1"7..	 TIle TABC Order ir cluded the ciL'klI1enL "This Or,~tr will become fina1-.ind enforce ahle in 
21 d3)-'S from the ,~'b:e this Order -vas signed, unless VClU tile a motion fer I~L<':~aring with the 
Commission. " 

is.	 Respon.ler.t did not file :i motion for rehearing 

19.	 Resnondenr committed at least three violariors of th€ode or Rule:' ~.. in.e (3eD!';:inber1, 1995. 
•	 > 

20.	 On November 16. 2006, Petitioner notified Respondent that it intended to sce:{ torfeiture cf 
Respondent's conduct surety bond based on thr~ Comm i sston ~~ final :.~djuJi(,Htion of 
Respondents ·v;CLll:0rl.s of rhe Ccde. 

21.	 Respondent .equesc.! a h~.trin.g :.':) determine whether the r.onduct surety bond should be 
forfe: ted. 

..,., 
OIl \L/ 2, .2(;r)-;, Petitioner issued its amended Ci,:-!t:ce (jfhe.1f1ng i>,J Respond. r.t '1 hi,; nctice 
of hc::z.'ri:v:. l/, E f~.:..:~iVt·j b:: Respondeut On May 1n. 2('1) 7. 

L.-<- • 

23.	 The notice ofnearinv contained a statement ofthe tirne , piece. J.nJ nature ~:,fth2' h'~,'Jring: ~l 

statemcrn of the le€:~u authori L}' and jurisdiction under which [he hearing \\ as to be held: :l 
rcfcrcr-ce to the p:trt-;,(:uJar ')~(i.i(ln5 of th~~ Si.1.tUk::; ;In(i rule::; .nvolvec: ~md a short, plarn 
stareme.it of jl:e matters asserted 

24.	 Th'2 11er1rrng '.1·'as conveneri before STate Office of .t',rjminist;:ltiv~ tie).;ing;-; Adrmmstrative 
Lav. J(vl,;.:~ E~r~Il(i.J Cr.lernan. CoD h.ne 15. 20(1) P~tjtlon('rapre'ifedand W.S·,; reprcscmcd by 
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Barbara \;(ltlre. L'\.BC Staff Artorney. Respondent s owner. Benny Lee \Io(~re. 3pp!~ared 

and was represented by Timothy Griffith, attorney. 

V. CONCLUSIONS OF LAW 

1.	 The COITJTIission has jurisdiction over this matter pursuant to Code ch. 5 and ~ 11.! 1. as well 
as 16 TEX. ADM"'. CODE (TAe) § 33.24. 

The Stete Office of Adminisrrative Hearings has jurisdiction over all rnaners relating to 
conducung a hearing in this proceeding, including the preparation ofa proposai for decision 
containing findings of fact and conclusions of law. pursuant to rEX. Govv COD~ ~~\.i':j\L ch. 

3.	 Notice i.)f ~he -he;~T;ng '.~..'as provided as required by the ~.)imw.istr:1:i','e Pruct:'"du:e Act, TEX, 
GO\.:~T. Con:: l\.N~, .~~~ 2001.051 .ind 2001.052. 

4.	 Respondent has committed ~!t least thr-ee violations ofthe Texas Alcohctic Beverage Code 
sir.ce September 1, t995. 

j,	 "l he conduct surety bond posted by Respondent si;puld be forf~it,,>.t C(:d·~:~ . . t : :..lTld 16 
T/...c: ~ :-:. <~ 2.:1 (j). 

SIGN}~D August 16,2007. 

.. _ r­
.!\~1~_~-S=':-:::~·-".c;;-:.c_· _. 

ADMINISTRATiVE LAW }UOGt 
ST.\TE OFFICE OF AD3HNISTRUIVE HEARI="lGS 

BRENDA COI.£lVJA.'i 
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SERVICE usr 

AGENCY 

CASE TABC v Benny t.ce Mccre d/b/a uer.nvs 

DOCKET NUMBER 456-07-2563 

AGENCY CASE NO: 5592;!4 

Barbara tvlc,:;r~ §T",FF ATTORN,,-X 
Staff Attorrey VIA fA}: 1214) 67'l-4!J50 
8700 N Sternrno-is Fr."!)" -Sl.e 460 
D"II"s, TX 75247 
Pnone: 214·67e....1000 ext ~-~o 

Fax 214-6~B 4':5:; 

Benny Moore ~~SPO~Q_~t:'I 

508 Davis Circte VIA MAIL 
White Oak TX ;''':,693 

as of August 16, 2007 


