DOCKET NO. 559144
TEXAS ALCOHOLIC BEVERAGE BEFORE THE TEXAS
COMMISSION

VS.

D/B/A THE NEW FORAJIDO'S PRIVATE ALCOHOLIC

CLUB
PERMIT/LICENSE NO(s). N601120
ELLIS COUNTY, TEXAS

§
§
§
g
THE NEW FORAJIDO'S PRIVATE CLUB §
§
§
§
§
(SOAH DOCKET NO. 458-07-2201) §

BEVERAGE COMMISSION

ORDER

CAME ON FOR CONSIDERATION on this day, the above-styled and numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge Brendsa
Coleman. The hearing convened on June 29, 2007 and adjourned the same day. The Administrative
Law Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions of
Law on September 18, 2007. The Proposal For Decision was properly served on all parties who
were given an opportunity to file Exceptions and Replies as part of the record herein. As of this daze
no exceptions have been filed,

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and
due consideration of the Proposal for Decision and Exhibits, adopts the Findings of Fact and
Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such
were fully set out and separately stated herein. All Proposed Findings of Fact and Conclusions of
Law, submitted by any party, which are not specifically adopted herein are denied.

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcohoilic
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverags
Code and 16 TAC §31.1, of the Commission Rules, that Respondent’s Conduct Surety Bond Ngo.

3331912 in the amount of $5,000.00 will be FORFEITED.

This Order will become final and enforceable on % WM&X_Q; o?dj /, unless &

Motion for Rehearing is filed before that date.

By copy of this Order, service shall be made upon all parties by in the manner indicaizd
below.



SIGNED this ﬂém . % /%2 at Austin, Texas.

On Behalf of the Administrator,

Qﬁ%///a’ /%//

Je ie Fox, Assistant Administratdt
Texas Alcoholic Beverage Commission

The Honorable Brenda Coleman
Administrative Law Judge

State Office of Administrative Hearings
VIA FAX (214) 956-8611

Clyde Burleson

ATTORNEY FOR RESPONDENT
6776 SW Freeway, Ste. 620
Houston, Texas 77074

VIA FAX (713) 785-0892

THE NEW FORAJIDO'S PRIVATE CLUB
RESPONDENT
d/b/a THE NEW FORAJIDO'S PRIVATE CLUB

3701 HWY 45 NORTH
ENNIS, TX 75119

Barbara Moore
ATTORNEY FOR PETITIONER
TABC Legal Section

Licensing Division

Enforcement Division
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PROPOSAL FOR DECISION

The Staff ofthe Texas Alcoholic Beverage Commission ( TAEC; Comumissiorn; or Fetitioner)
brought this forfeiture action against The New Forajido's Private Club (Respondent). Petitioner
sought forfeiture of Respondent’s conduct surety bond, alleging that Respondent was found to have
committad thuee violations of the Texas Alcoholic Beverage Code (the Code) or Commission’s rules
{the Rules) since September |, 195, Petitioner also al:eged that ths vicistions have Deen finaily

Law Judge (ALJ) recommends the condict surety bond be

adjudicated. Tae Adminsicaiive

farfeited.

1. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

No party challenged notice or jurisdiction.- Therefore, those matters are addressed only in

the findings of fact and cornclusions of law.

On June 29. 3007, a hearing convened before State Office of Adiimstrave Hearings

(SOAH) ALJ Brenda Coleman  Staff was represented at the hearing by Barbara Moore, TABC Staff
=

Attorney. Respendent’s representative, Dorothy Spicer. appeared 4ad was represented by Clyce

Burleson, atiomey. Eviderce and argument were presented. The rezord closed on July 20, 2007
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I1. DISCUSSION
A. Applicable Law
Pzaricner alleged that (1) Respondent had been issvad a permi (20 R po*dem was found

to have committed at izast thrze viglations of the Code or the Rales since September 1, 1995, (5]

the violations have bean finally adjudicated; and (4) Respondent has forfeited the tull amount of the

conduct surety hond.

When posting a condueet surety bond, the permit or licenszs holder must agree not 10 violaie
a Texas law orthe Rules refating to clecoholic beverages. The holder must alsc agree that the amount

of the bond shall be paid ic the state if the permi: is revoked or afier final edjudication that

determines the holder violated a provision of the Code.

Fcrfeitare of a coaduct surety bond is governed by 16 Tex. Apvoy, CODE(TAC) § 33.24(;,.
which provides that the Commissicnmay seek forfeiture when a license or permit has besy canceled,
or when there has been a final adjudication that the licensec or permittee has commirted thres

violaticns of the Code since September 1, 1995,

B. Evidence Presenied

Pelitioner’s two sxnibits were adimitted at the hearing withiout abieciic,  Zxhibit Mo, 2

e

m:t, viclation histosy, the conduct surety pord, and coresponaencs,

Petitioner ssuzd Privata Club Registration Permit, N 601120, which includes the Beverage Cartace

included a copy of the per

Pemmit. to Resoondent or June 10, 2005, The permithas been continuousty ren=wed. Respondent's

Jeensed premase 1s Iocatzd at 3701 Highway 45 North, Ennis, Ellis Countv. Texas.

2t posed TABC Conduct Surety Bond Number 2231912 Resoordent executed
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the bond a5 principal; Sure Tec Insurance Company Is the saretv. The bond is in the amount of

$5,000.0C and is payable to the State of Texas.

On March 22, 2006, Respotdent signed an Agreement ard Waiver of Hoazn g regarding the

following tws vinlations o7 the Code aileged to have been committed on November 23, Z005: “cash
law violation s2c. 102.31" and ~purchase of alcoholic beverages with money other than replacement
money viclation scc. 32.06/B(4)." Respondent apreed to waive .ts right 1¢ a hearinig t0 contest
Peutioner’s claims. Respondent also acknowladged that the signirg of the waiver “magesultinthe
forferture of any related condrict surety bond ™ The Aereernent and Waiver of Hearing became final
and enforceable by TABC Order. dzied April 11, 2006. in TABC Docker No. 523438, finding “that
Respondent viniated those sections of the Code as stated i the Agreemant and Wa.ver of Hearing,”

and imposing the penaity retlected in the Order.

On Szptember 27, 2206, Respondent signed an Agreement and Waiver of Hearing regarding
an “administrative violaticn” described as “open saloon” aileged to Fave been committad on October
21, 2005. Respondent ausrced to waive its right to a hearing to contest Petitioner’s claim.

Respondent also acknewledged thet the signing of the walver "may e suit in (be forfeiture of any
s became final and enforceable

-

related conduct suraty bond.” The Agreement and Waiver of Hearin
by TABC Ordzr, dated Getober 23, 2006, in TABC Docket No. 311087, finding “that Respondear
violated those sections of the Code as stated in the Agreemant and Waiver of Heanng.™ anc

imposing the penalty reflected in the QOrdar.

C. Argument Presented

Respoadert does not dispute that Petitioner has proven swe final adjudicaticns of the Coce

(cash law violatisn and purcnase of alcaholic beverages with meney other than replacement money

EESE I
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violation) in TABC Daocke: No. 525438, Respondent argues. however, that the Agreement and

Waiver of Hewring signed on Septembar 27, 2006, [s defective. tatls to prove 2 third ~iclation cfthe

Code was committed, and skould not be counted against Respondent because it reerely states thai

Trerefore, Respondeat
3006, in TABC

the alleged +:0lativoas “opern saloca™ without listing a section of the Code.
argues. ne tiral adjudication can be found in the TABC Order, dated Ociober 25,

Docker No. 311087

Peritioner, onthe otker hand, 2rgues that Responden: agread 7o the payment of 2 civil penaity

or having the zermit suspended for the alleged open saloon viclatien as set forth in the Agreement

ssed to Respondent.

nt and Walver of

and Waiver of Hearing signed on September 27, 2006, and a penaity was azse
Therefore, argues Petitioner. 1s a result of the adoption of the sigred Agreeme
Hearing, a fina! disposition and ad:udication of the allegation: against Respondeni occurred.

III. ANALYSIS

As the holder of an alcoholic beverage permit, Respondent was required to provide a conduct

surety bond, ir the amournt of $5,000.00, payatle to Petitioner. © Respordent ziso agreed not to

violate the Code or the Fules. Petitioner may seek forreiture of the bond if Respumdent is tound to

have committed three violations of the Cede since September 1, 1595.°

Petiticner provided evidence that Respondent has violazed the Code aileast ree tines since

September 1. 1955, Responcent entered into an Agresment and Waiver on 1Wo €narate occasions

regarding vioiations of the Code, all of which occurred after September 1. 2005, Respondent signed

the agreensenis which inciuded the following language, “The signing of this waiver may resultin the
eni on motice thar thers

forfeiture of zuy re¢lared condact sursty bond.” This stalemenst put Respondent en o

Wwas 4 pes:ibilin 1hat Petitioner would seek forfesture of the condacs surety pond  Final orders
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regarding thase violations were issued by the Commission. Ezch of the

Commissien stated that unless Resnondent filed a motion for rehearing, the orders would becoms

final and enfor:eable. Tie orders were not appealed and became final. resulnng in the violations

being adjudicaie TANY agency process that results in a final dispesition 3 nroessanly aén

adjudication. ™

The evidence on the record is sufficient to establish rhat Respondent has been finabiv

adjudicated of three viclations of the Code since September 1, 1995 Accordingto §33.24 (j) of the

Rules, forfeiture of the condust surety bond is the penalty for this vielatton. Theretfore, the ALY

recommends that Respondent’s conduct syrety bond be forfeited.
IV. FINDINGS OF FACT

L. The Texas Alcoholic Beverage Commission (TABC: Comniuission; or Peditioner) Issued
Private Club Registration Permit N-601120, which inciude:s the Beverage Cartage Permit,
to Tha New Farajda’s Private Club on June 10, 2633,

2, Respondent’s Yeensed premise is located at 3701 Highway 43 North. Eanis, Ellis Courty,
Texzas

3, Respondent posted Conduet Surety Bond Number 3331912, Responasarervcuied the bond
as prinsipal; SureTec Inserance Company is the sursty. The bord i3 in the amount of
$3.000.06 and 15 pavable t¢ the State of Texas.

4. CnMairchZ2, “'06, Respondent signed an Agreement and & 1"ar o{ fearing 1egarding twe
violations ¢f the Texas alcoholic Beverage Code {the Code)y which occurred on Novembper
73, 200635,

5. he Agracraent and Walver ofHearina includad the statameors, “Tie sigring of this walver
may resulr in the morfeitiure of any related conduct saiety bond”

5. The v cla toms ware adiudicated against Respundent by Commissinn 3-dar doted Aprid 1o,

7]
l' —
5254 38.

2020, ina TABC Docket No

= AL - x
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The TABC Grder included the statement. “This Order will baecme inzl and entorceable in
21 days from the dare this Order was sigried. un’ess vou file a masian for re2ering with the

Coimmssion.
Respandent did not fiie a metion for rehearing.

On Septemter 27, 2006, Respondent signed an Agreement ard Waiver of Hegring regarding
a violation of the Code which o¢curred on Ociober 21, 2007,

he signing of this waiver

The Agreement ar.d Walver of Hearing included the statement,
may rasuit i1 the forfeiture of any related conduer surety bond.”

The viclation was adjudicated against Respondent by Commission Crder, date:d October 25,
2006, 1t TABC Docker No. 511087,

The TABC Order included the statement, “This Order wiil become final acd enforceable in
21 davs from the date this Order was signed, unless yeu £le a motion for rehearing with the

Commission,”
Hespondent did not fle a meuon for rehearing.

Respondent has coraminted at jeast three violations of the Codz ur Rules sines Septemberi,
1943

On Novamber 16, 2606, Petitioner notified Respenden: that «t initended i 50k forfeiture of
Respondent’s conduct surety bond based on the Comm.ssion’s final fm;hdzcatron of
Respondent’s violations of th2 Code

Respondent requested a heering to determine whether the conduet surety bond should te
forisited
On Nay 290 2007, Pedtionsr issued its noticy of hearing 0 Respondent The notice of

hearag was received by Respondent on May 31, 2607

The nodce of hear iy contaired a statement of tas time, place. =nd e hearing: &
stalement of the Iega} authorty and jurisdiction under vhica the hearins +s wo bz held, 2
reference to the paticuler sectons of the statires anc rues {nvalved: 2ad © short, plain

statemaent of ihe matters assested.

hearing was com gned Bafore State Office of Adminisaas
ze Hrenda Coleman cn Jure 25, 2007, Perltionsr ':.;-;.
vicore, TABC Staff Atermey.  Respondent s ren
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appeared znc was represented by Clyde Burleson, attorney.
V. CONCLUSIONS OF LAW

I. The Commission has jurisdiction over this matter pursuantto Code ch. Sand §11.11. as weli
as 16 Tex. Apminv. CeDE (TAC) § 33.24

The state Office of Administrative Hearings has jurisdiction over all matrers relating to

-

P
conducting a heariag in this proceeding, including the preparation of a propesal for decision
contatning findings of fact ard conclusions of faw. pursuant to Tzx. Gov’T Copeg ANN. ch.
2005.

3. Notice of the hearing was provided as required by the Administrative Procedure Act, TEX.
Gov'T. COpE Ann, §8 2001.051 and 2001.052.

4. Respondent has committed ar Jeast three violations of the Texas Alcoholic Beverage Code
since Scptember 1, 1995,

s. The cenduct surety bend pos:ed by Respondem sheuld be forfeired. Code § 11,11 and 16

TAC E 3324 ().

SIGNED Septembey 18, 2007,

(Do e Lobe cmmeinm,
BRENDA COLEMAN
ADMINISTRATIVE LAW SUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS




