DOCKET NO. 559143

TEXAS ALCOHOLIC BEVERAGE COMMISSION BEFORE THE TEXAS

VS.
ALCOHOLIC

NORTH BY EAST ENTERTAINMENT LTD.
D/B/A PLATINUM I ] ADULT CABARET
PERMIT/LICENSE NO(s). MB566183
DALLAS COUNTY, TEXAS

(SOAH DOCKET NO. 458-07-2560)

O GO SO WG O BN MO O L

BEVERAGE COMMISSION

ORDER
CAME ON FOR CONSIDERATION this day, the above-styled and numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge
Michelle Kallas. The hearing convened on June 14, 2007 and adjourned the same date. The
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact
and Conclusions of Law on August 6, 2007. The Proposal For Decision was properly served on
all parties who were given an opportunity to file Exceptions and Replies as part of the record
herein. Respondent filed Exceptions on August 6, 2007. The Administrative Law Judge has

ruled on the Exceptions.

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review
and due consideration of the Proposal for Decision and Exhibits, adopts the Findings of Fact and
Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if
such were fully set out and separately stated herein. All Proposed Findings of Fact and
Conclusions of Law, submitted by any party, which are not specifically adopted herein are

denied.

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas
Alcoholic Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic
Beverage Code and 16 TAC §31.1, of the Commission Rules, that Respondent’s conduct surety

bond be FORFEITED.

This Order will become final and enforceable on ﬂ/ﬁflﬂmﬂﬁ( 7 , unless a

Motion for Rehearing is filed before that date.

By copy of this Order, service shall be made upon all parties by in the manner indicated
below.



, 2007, at Austin, Texas.

SIGNED this Mj/

On Behalf of the Administrator,

Q‘/// AL FM/

eng/Fox, Assistant Adminiétrator

Texa lcoholic Beverage Commission

BM/rd

Administrative Law Judge
State Office of Administrative Hearings
VIA FACSIMILE: (214) 956-8611

Timothy Griffith
ATTORNEY FOR RESPONDENT
VIA FAX (469) 742-9521

NORTH BY EAST ENTERTAINMENT LTD.

RESPONDENT

d/b/a PLATINUM I 1 ADULT CABARET
1595 CENTRAL EXPY STE 100
RICHARDSON, TX 75080

VIA US MAIL

Barbara Moore
TABC Legal Services
ATTORNEY FOR PETITIONER

Licensing Division

Enforcement District Office
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TABC NO. 559143 ADMINISTRATIVE REARINGS

PROPOSAL FOR DECLSION

The Texas Alcoholic Beverage Commizsion (1'ABC, Petitioner) brought this action seeking
furfeingé of the conduet swrety bond posted by North Ly kast Entertainment Ltd. d'b/a Platinum il
Adult Cabarer (Respondent). Petitiones requested that the bond be forfeited because Respondent has
commirned al least three viclations of the Texas Alcoholic Beverage Code (Code) since September

1, 1995 The Administrative Law Judge (ALJ) recommends forfeiture of Respondent’s conduct

sure(y bond,

I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

TABC has junsdiction overthismmaner under Tex, ALCO.BEV. CODEANN. ch. Sand § i1 11,
and TEX. ApMmn. CQORE ch, 16 § 33 24, 1he State Office of Admunistrative Hearings (SOAH) has
jurisdiction over all msttess relating 1o ¢onducting a hziring in this proceeding, including the
preparaiaon ot e proposal for decision with proposed findings of fact und conclusions of law.

pursuant 1o Tex. GOV'T CoDE ANN. ch. 2003

On May i. 2007, Petiuoner issucd its notice of hearing directad o Respondeat. On june i,
2N07.aheenni convenad before SOAH ALY Michelle Kajlas at 6333 Eorest Park Road, Suite [ 56-
A, Dallus. Dailas County, Texas. Peliwoner was reprasented by Barbara Moore, TABC Statf

Attorney. Respotdent appeared and was represeated by Uimothy Goffith, attornsy - The record
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closed on June ZC. 2007,
1i. DISCUSSION

A. Applicable Law

Amxed beverage permit helder must provide Petitioner with a conduet swety bond. 1n the
amount of §5,000.00, ¢onditioned on the holders conformance with atcoholic beverage law. TEX.
ALCO Bev Cons Ann § 1L (@) ()) When g permite2s has been finally adjudicatsd of three
vivlations of the Texas Alcoholic Beverage Code since Sepiember 1. 1995, Petitioner may seek
forfeiture of the permitiee s boad. Petitioner must notify the pepmittee of 1ts intemt to seek forteirure
of the bond. The permittee may request a hearing on the questions of whether the criteria for

forfeirure o the bond has heen satisfed. Tex. Aol Cope ch. 16 § 33.24(0)
#. Lvidence
1. Petitioaer’s Fridener

Petitioner’s twe exhibils were admifted at the hearing without objection  ‘ihe exhibirs
include a copy of the permit. viclation history, the conduct surety bond', and correspondence. On
November 12, 2004, Petiticner 15sued 10 Respondent a Mited Beverage Perroit, including a Mixed

Beverage Late Hours Permut. MB-566183. This permit has been continuously renewed

Cn Septeaher 12, 2006, Ragpeadent signad ar ~Agreement and Waiver of Hearng”
regarding three violauons o1 the code.  In this agreement, the Respondent warved its ripht ¢ »
hearinp o contest the Peutioner’s claim that on March 9 2006, Respondent. its apgent. scevant, of

¢mployee: (1) permitred an act of public lewdness or cexaal cantact (2) solicited, or allowed 1o be

Tne conduet surety Y ond was in the frrm of an assivnment. Respondent assigned $5.000 00 from & Walls

Fargo savinpgs account to Paetiater in grder ta vomgiy with §3 07410 and 641 13 ¢t rae Code
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solicited. an alcohohe beverape for consumption by Respondent, its agent, servant, or employee,
and. (3) participated in place or manner prostitution offznses  In this waiver, the Kesponden:
acknowledged nat the signing of the waiver could resull in the forfeiturs of any related conduci
surety bond  This agreement became finat and enforceable by ihe order signed by the Putitioner on
September 21, 2006, finding that the Respondent vislated the sections of the Code as stated in the

“Agreement and Waiver of Hearing,™ and imposing the penalry reflected in that agreement,

2. Respondent’s Evidence

Jotur Aulelta, Respandent’s Piesident, testificd at *be hearing regarding the September 12,
206, “Agreement end Waiver.”™ Mr. Auletra acknowledged tiat he signed the “Agreement ang
Waiver.” He testified that his understanding of the agreement was that by signing the document he

was not adinithng to the violations. He would be ne.ther »ailly nor thnocent of the violaucns.

Actording to Mr. Auletta, at the time of the agreement, no one discussed with himn that
entening 1tio the dercement would fead 10 the conclusion that the viclations had been adjudicated
o that his conduct surety bond would be forfeited. Mr. Auetta testified that had he known such to

be the case. e never would have sigried the agreemem. He did notthink that signinz the agreement

would resuit in adjudication of the violattans

Mr. Auletta scknowledged that he reccived Peuitioner’s order dated September 21. 20U6. He

supulated that no appeal of the final order was ever hled
C. Discussion and Recommendation
As the holder of 1 rixed beveraze pennit. Respondent was reguired 10 provide a conduce

surety bond, nthe amuunt ©T35.000.00. payvakle o t'eiriorer. TEX, ALcQ. BEv CODEANN. § 1] 1!

a) (1). Petitioner may seck forfeiture st that bond 37 Respondent is Tound o have committed three
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violations of the Texas Aiccholic Beverage Coda since September 1, 1995, Tex. apyviN CopE ch.

16 § 33.24(5).

Petitioner provided evidence that Respondent has violated the Texas Alcoholic Beverage
Code three times since September 1, 1993 Respandent entered into an “Agreement and Waiveer”
regarding thre¢ separate vielations of the code, all of which occurred on March 9. 2006, A finaj

crder regarding these violations was issued by Petitioner on September 21, 2006.

Reapondent argues that he did nat realize that the violalions would be considered as
adjudicated when he signed the agreement. However, the September 21, 2006 order 155ued by
Petitioner states that unless Respondent files 2 metion for sehearing, the order would become fina!
and enforceable. The order was not appealed and became final which resulted in the vielations being

adjudicated. Respondent enuld have appealed the order yet chase not 1o seek a rehearing on the

violauors,

Furthermare. Mr. Auletta testifted that had h2 known thst 2 result of his signing the
agreement would be forfeiiure of the conduct suretv bond b= never would have signed the agreement.
He admitted at the hearing that he did sign the apreement which included the followine language:
“Ihe signing of (s waiver mayv resalt in the forfeiiure of any related conduct surety bond.” This
staternent put Respondent on notice thar there was a possibility that Petiioner would seek forfeiture

of the conduct surery bond.

The evidence on the record £s sutticient o establish that Respondent, the holder of a mixed
heverace permit fas been finally adjudicated of three violations of the Texas Aleohoiic Heverage
Code. since Seprember 1. 1905 According 10 §33.33 () of the Rules. forferture ot the conduct
surety bond is the penalty for this violation  Therefore, the ALT recommends that Respondent’»

conduct surery bond be farfeited.
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10.

1 FINDINGS OF FaACT

North by East Entertainment. 111 (Respondanty hoids a Mixed Beverage Peumit, including
3 Mixed Beverage Late Hours Pevimit. MIB-566185 133a2d by the Texas Alcoholic Beverage
Cammisson { Petiticmer) for the premisas located at {3557 Wire Way, Dallas, Dallas County,
Texas,

On Qctaber 11, 2004, Respondent agsigned, for conduct surety pusposes, funds trom a Wells
Fargo savings account, in thie amount of $3.000.00, © the state

On September 12, 2006, Respondent zigned an ~Agreement and Waiver” regarding threc
vielations of the code which oceurced o1 March 9, 2006,

On Septernher 21, 2006, Petitioner issued a Waiver Order suspending Respondent s penmits
for the three vielations of the Texas Alecheolic Teverage (Code as set forth in the signed
“Agreemen: and Woiver”

Respondent did not zppeal the Wavier Order.

Re:prndenl commitgd at leust theee violabons of the Code or Rules since September .

1993,

By letter dated Ocraber 23, 2006. Petitioner sent Respondent written notice of 115 mtent 1o
seek foriziture of the conduct surcty bom!]

Respondent requested 2 hearing ta determine whether the conduct surety bona shauld b
forfeited,

On May |, 2007, Peutioner sent a noiice of heanng by cectified mail, setarm receipt
reguested. to Respondent’s mailing address as listzd inthe Commission s records. informing
Respondent of the date. time . and place of the hearng. the statates end rules involved. and
the lepral authorities under whiclh the hegnng was o be held.

The hearine on the merits convened June 13, 2007 a1 the Stite Office of Adminisiratuve
Heannps, 6333 Forest Park Road, Suite 150-4, Dadtas, Texas 75235 betore ALY Mighell
Kallus  Pettioner was reprasentcd by Bacbara Meore, FTARC anome Respendentappeated
and was represented by Timothy Griffith, atternsy. The record ciosed on June 200 M0O7.
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1V, CONCLUSIONS OF LAW

The Texas Alcoholic Beverage Commission nas jurisdiction aver this matter purseant o
TEX ALCO.BEV. CODEANN ¢h Sand § 11.11 and TEX. Apvin Copg ch. 16 § 3324,

SOAH has jurisdiction to conduct the hearing in this maiter and (o issue a proposal for
decision comaining findings of fact and conclusions of law pursuant to TEX. GoOV'T CODE

AN ch 2003,

Proper and umely nofice of the heaning was effected on Respondent pursuant 10 the
Administrative Procedure Act. Tex. Gov'Tt C6DE ANN ch. 2001. 1 YEX. Apmmi. CODE
(TACT 915555 and 16 TAC $37 3

Respondent has coramitted three violations of the Texas Alcoholic Beverage Code since
September 1, 1595,

The conduet surety bond posted by Respondeni shecld be forterted. TEX ALco. Bev. Copg
AraLE DA and 18 TAC §33.2445)

A0l 00~

MICHELLE KALLAS
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

SIGNED August 6, 2007.
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AGENCY: TEXAS ALCCHOLIC BEVERACE COMMISSICN
CASE" TARBC vs. North By East Ententanment Lig L9435 Platinum )t Adult Caberet
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Barbara Moore AGENCY COUNSEL
Staff Attornny VIA FAX (<14} 678-4030
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Timothy Gnffith RESPONDENT'S ATTORNEY

Altorney et Law VIiA FAX (489) 742-9521

10t £ Park Blvg Ste. 60D
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as of Augusi 08, 2007



