
DOCKET NO. 559143
 

TEXAS ALCOHOLIC BEVERAGE COMMISSION § BEFORE THE TEXAS 
§ 

VS. § 
§ ALCOHOLIC 

NORTH BY EAST ENTERTAINMENT LTD. § 
D/B/A PLATINUM I I ADULT CABARET § 
PERMIT/LICENSE NO(s). MB566183 § 
DALLAS COUNTY, TEXAS § 
(SOAR DOCKET NO. 458-07-2560) § BEVERAGE COMMISSION 

ORDER 

CAME ON FOR CONSIDERATION this day, the above-styled and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge 
Michelle Kallas. The hearing convened on June 14, 2007 and adjourned the same date. The 
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact 
and Conclusions of Law on August 6, 2007. The Proposal For Decision was properly served on 
all parties who were given an opportunity to file Exceptions and Replies as part of the record 
herein. Respondent filed Exceptions on August 6, 2007. The Administrative Law Judge has 
ruled on the Exceptions. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review 
and due consideration of the Proposal for Decision and Exhibits, adopts the Findings of Fact and 
Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if 
such were fully set out and separately stated herein. All Proposed Findings of Fact and 
Conclusions of Law, submitted by any party, which are not specifically adopted herein are 
denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas 
Alcoholic Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic 
Beverage Code and 16 TAC §31.1, of the Commission Rules, that Respondent's conduct surety 
bond be FORFEITED. 

This Order will become final and enforceable on f/!vtw.6er !l?i i1ttJ1 ' unless a 
Motion for Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties by in the manner indicated 
below. 



SIGNED this --!L~-'-"'='-"--::"'=-~ , 2007, at Austin, Texas. 

On Behalf of the Administrator, 

BM/rd 

Administrative Law Judge
 
State Office of Administrative Hearings
 
VIA FACSIMILE: (214) 956-8611 

Timothy Griffith 
ATTORNEY FOR RESPONDENT
 
VIA FAX (469) 742-9521
 

NORTH BY EAST ENTERTAINMENT LTD. 
RESPONDENT 
d/b/a PLATINUM I I ADULT CABARET 
1595 CENTRAL EXPY STE 100 
RICHARDSON, TX 75080 
VIA US MAIL 

Barbara Moore 
TABC Legal Services 
ATTORNEY FOR PETITIONER 

Licensing Division 

Enforcement District Office 
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TEXAS ALCOHOLIC BEVERAGE § BEFORF. THE STATE OFHCE 
C01\'JMISSION. Petitioner § 

& 
v. § 

§
 
NORTH gy EAST rYfERTA1N~IE:"T § OF
 
LTD. di.ibfa f'LATINVM II ADl'LT §
 
CABARET, §
 
R~pond~t §
 

§ 
TABC NO. ;;S914J § ADMINISTRA rrvs Uf:A..RI~(~S 

PROPOSAL FOR DEUSION 

The Texas Alcohohc Beverage (.ornmission (rA8e, Petiuoner r brought this action seeking 

torfeinee of the conduct surety bond posted by North by td5t Entertainment Ltd. d/b/a Platinum ;1 

Adult Cabaret (Respondent'. Petitioner requested that the bond be forfeited because Respondent has 

cornmined at least three vic larions of the Texas Alcoholic Beverage Code (Cede) since September 

1, 1995 The Adrmnisrrarive Law Judge (ALl) recommends forfeiture of Respondent's conduct 

suretv bond. 

I. JURISDICTION, 'liOTICE, r~'W PROCEDURAL H[STORY 

TABC hasjurisdicuon over tnis matter under r,,:x. "ceo,Bsv CODEAt->X ch. 5 and ~ j I! L 

md Tf::x.Am,IIN. ConE ch. J6 § ):1 24 i he Stat" (If)k,: tJ,' Adrrunisrranve Hearinas (SOAH) h1S 

jurisdiction over 011 matte-s relating to conducting a he-iring in trus proceeding, indudiIl\; !.l,e 

preparaurm 01 e proposal for decision with proposed t.ndings of fact and conclusions of law, 

pursuant I~ TEX. GOV'T CODE Ax». ch 2:103 

0" May l . ZOO?, i'c'.litloner lssud iii ncuce of hear.rig directed to Respondent. On June J'\, 

;:O{l7, a hcarm-- convened before SO.'\H Al.J ::Vlie helle K811as at 63 J3 FIJIest Park Road, SUite 150­

A, Dall..,. J),>I1", County, Texas, Petrnoncr W3, repre scntec' by Harbsra Moore, rASe Starr 

Attomey. Respor.denr appeared ar.d wa- represented tv lirnothy (;"lllitlr. ~rt"rn"'f 1 he record 
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closed on June ~;c. :1007. 

II. DlSCOSSION 

A. Appli<able L"...· 

A lnixed beverage permit holder must provide Petitioner with a conduct SUlC1Y bond. in the 

amount of S5,O(l(J.OO. conditioned on the. holders conformance with alcoholic beverage law. TEX. 

A.I.CO Hf,v Com' ,A."" § i 1.11 (a) (ll ,\11en 4 permittee has been Jinally adjudicated of :~rCt 

violations of the Texas Alcoholic Bcvcnge COLk since September I. 1995. Petitioner may seek 

forfeiture of'the permirtees bond. Petitioner musr notify the permittee ofits intent to seek forfeiture 

of the bond. Thc permittee may request a hearing on The questions of whether the criteria for 

forfeiture ofllw bond hob been sausfied. TEX, AD ....WJ. COlle ch. J 6 § » .24(j) 

B. Evidence 

Petitioner's two exhibits were admitted at the hearing without objection 'j he exhibit, 

include a copy of the permit, violation history, the conduct surety bond', and correspondence. On 

November 1:'., 2004, Petitioner issued to Respondent a Mned Beverage Permit, including a MiXed 

Beverage Late Hours Pcrrrur. ~IB· 566133. This permit h:l~ been continuously renewed 

On September 12, 2006, Respcndent signed Jr. "Agreement and Waiver of HeaI1ng" 

regarding three violations ;,1' the code. In this agreeme-it, the Respondent waived ill neht tc '" 

hearing to corucsr the Petiuoners claim that on ;vlarch q :WOfi. Respondent. it, agent. SC(\ ant or 

employee: (J) permitted an act ()[ pcb lic Ie ......'d.ne~s or ce xnnl C<:I!1Lut. (2) solicited, or RllQwed t;j be 

------_.. _----_....-_. 

;" ne conduct surerv t end Wtj;'l ill the f:"·rn-, o f e-, a.:::;,~nmen!. Re spcndent assigned r.,,;,.OOO 00 from 2. We!~.:: 

Far 0 s3",in~i account t.,J rl~CTrj,J1t: in orJ~r t,) ",;:lJllpfy Wi1h ~~ l Lt ~ and Cd !3 ;;(rnc Cede 
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solicited. an alcoholic h~"r~T~ee for consumption b) Respondent, its agent. servant, or employee, 

and. (3) participated in place or manner prostituuo» ,.,jTcn~es In this waiver, the Respondent 

acknowledged tnat the gigning of the waiver cculd result in the forfeiture of any related conduct 

surety hnnd This agreement became llnal and cnfor ceablc ov tile order ,igned hy rhe Pditi"uer or. 

September ;: I. 2006. findinc that the Rc'rondel11 "ic,!:;led the sections 01 the Code as stated in ihe 

"Agreement and Waiver (If /'kariog," <1nd rrnposiug tnc ['<"nalry reflected io thar arri:~l/IeHl. 

2. Respl>'l1drnl's Evidence 

John Auletta .. He.,p,ln(h:nl's Pl~.')d~nt, It;Slified at 'he heMin!: regarding the September 1:'. 

~{\06, "Agreement and Wa.ver" Mr. Auletta acknowledged that he si[;ned the ·'Agn~:.'menl ami 

Waiver." He testified lhall:.is understandIng of the agreem~nr was that by signing rhe document he 

was not admitti"g to the violations. H. would be ne.ther !~'lilry nor innocent of the violations, 

Accotdmp, to Mr .....uteua, at tbe tim" of th~ J~r~ernent, no one discussed with him that 

entering into tbe Jrrcem~nl would lead to the conclusion L;"JI [he violations had been adjudu-ated 

or that his conduct surety bond would be forfeited. 1\11 AU.eUb testified that had he known such to 

be the casco he never would have signed the agreement. He did not think HUll signing the ill/TeemeD! 

would result in ~d)1l(iIC"li(lll of the violations 

~r. Auterta acknowledged that he recciveo Pel itioners order dared September 2 j . 20U6. He 

stipulated tnst no appeal of the final order was ever tiled 

C. Discussion and Recommendarion 

A; ihe h"ldcr of j ; r-ixed beverazc pcrrriit R",p('n.Jenl was required 10 provide .1 conduc: 

surety bond, in 111,: .J[1l!.iuul ('1'S5,000,0(: p.1):ihle IV I'currcner. To:. ALCC. BE\' CODE N";'. ~ J1 '1 

l a) (I). Petitroner m3Y seek forfeiture rofth." hone! j ;~Kes:'(\nd~nt i5 founa to have cornruitted three 
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violations of the Texas Alcoholic Beverage CC'd~ since September 1, 1995. Tr: x ..,\]):'-IN Como ch. 

16 § 33.24(j). 

Petitioner provided evidence that Respondent has violated the Texas Alcoholic Beverage 

Code three limc~ since September 1, 1995 Respondent entered into an "Agreement and Wainer" 

regarding Three separate viQJat;O!JS of the code, all of which occurred on March q. 20'16.."- final 

order regarding these violanoos was issued by Petitioner or. September 2 J, 2006. 

Respondent argues that he did n01 realize that the violations would be considered as 

adjudicated '",hen he signed the agreement. However, the September 21. 7006 order issued by 

Petitioner states that unles.\ Respondent tiles ~ merion fOt rehearing. the order would become fina) 

and enforceable. The order was not appealed and became fiJlol which resulted in the violations ~eing 

adjudicated. Respondent could have appealed the order vet chose not to seek a rehearing on the 

violauor,s. 

Furthermore. Mr. Auletta tesrified that had h~ known that a result ('1' his signing the 

:If?I'Crnent would be forfeiture ofthe conduct surety bond h~ never would have si gned the agreement. 

He admitted at the hearing that he did ,jen (he ,wrecmenl which included the foll,,"m~! language' 

"lhe ,i[;11ing of this waiver may result in the forfeiture Many related conduct surety bond.' This 

statement pur Respondent (\n nonce that there was OJ l"",ibiJity that Petitioner would seck forfeiture 

of the conduct surety bond. 

The evidence 011 the record is sutticrern to establish that Respondent, the holder of a mixed 

beverage permit. has been finally adjudicated of Three ,'i olaticns (\1' the l~x~, Alconouc Hev<:ragc 

Cod". since September 1. 19';5 .....ccording 10 §33.::~ (j. of the Rules. forfc';rurl' of thc conduct 

surety bond i, the penalty lor this v\01»1;,.n Tl-ere fore, T.1'e .'\LJ recommends thal Resoondcnt"s 

conduct surety bond be fnri~itod. 
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m. F/1'o1)JNGS OF F."CT 

I.	 )\'orth by East Entert.unnient. Ltd tH~."pondeHn hotcs . Mi"td Beverage Pemlit. including
 
;1 ?,--1 ixed Beverage Late Hours Perrnir.. }JU:3~5661 g::; .ss .red by the Texas Alcoholic Beverage
 
Commission (I'Nili(,ner) for the premises located at 1OJ57 ....,.ire Wily, Dallas, D"lf"s County,
 
Textl~. 

2.	 On Octoher 11,200", Responoem assigned. for conduct surety purposes, funds trorn 0 W<lIs
 
Fargo saving« account. io tile amount 0f$~Jll\O.(I0, [0 the stare
 

_,	 On September 12, 2.006, Respondent signed all ··,'\grocment and Waiver" n'g,lf,1ing three 
violations of the "ode ,,'hkh occurred Oil March 9, 2006. 

·1.	 On Scptern ber ~ I. 71Wi>. Petitioner issued ~ Waiver Order suspending Respondent' .. perlllits 
for the th""2. vklar;,ms of the T"a~ Alcoholic f.everage Code as set forth in Ill" :;il,:h~d 

;-A~c\!'rnllln: :1TI(1 Waiver.". 

5.	 Responden: did not appeal the Wader Orjer. 

6.	 R":;'Mld.,,ll c,1mmi,,('d at I"usl rhree violations of the Code or R ule~ since September l . 
19'15. 

7	 By letter dated October :!3, 200t>. Petitioner ;."nt Resoonderu written notice of irs intent to 

seek forfeiture otrhe conduct surety bond 

S	 Respondent t,'qlll'i'!<:(j ~ heanng li) determine whether the conduct surety 1"'th1 ,h,.uIJ "" 
f()rid!~J. 

On May I, 2007. Petitioner sent a nonce ,)1' hearing by certified mail. return receipt 
requested. to Respondent's rnailiui; addre-,s as Ii't"d in the Cornm iS3ion'~ records. informing 
Rcs.pondeut ofthe elate. time nnd place of the hearing, the suture-So and rules mvc.lved. and. 
th~ 1";:,dl authorities under which [I>" h~.&nnt \\'~s c,' he held. 

10.	 The ncanru; on the merits convened June H ..:007 ,11 tbe Stile Office of Admimstrative 
Hearinp«, 63.B F,w,;;t Park Road. Surte ISu-A. O~,),\S. Texas 75235. betore .'\L' Michelle 
K.:tlb;i Petitioner .. .as represented by H;,.cb;;H':l ~1f' ·.HC~ J'ABC anurlle:f{e)pondenl~\ppeftled 

and was t('r~rt:"wnl~,d hy Timothy Griffith arrcrney. The record clo sed on Jun.~ 10. ~"'U07, 
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IV. CONCLUSIOl\S OF LAW 

J.	 The Texas Alcoholic Beverage Commission ho, jurisdiction over this matter pursuant to 
TEX ALeO. BEV. C(lD~ Al'l'. dl j and § 11.11 and TEX AO'v1fN COllE ch, 16 § 332·1. 

2	 SOAH has jurisdiction to conduct the hearing in ,his matter and to issue a prop,Ea] for 
decision comaming findings of fi\~l and conclusion, of law pursuant to lEX. GOY'T CODE 
A:·."!': ch. 200" 

).	 Proper and timely no lice of the hearing was effected en Respondent pursuant to the 
Ad.nlnistrative Procedure Act. Trx GOV'T CO::>E AN-:>l ch. 2(\(l1. I TEX. !W;'lfN. CODE 
(I'A("I § J 55.55 and 16 TAe ~ 3~' ) 

4.	 Respondent h6S corormrted three vrolations of the Texas Alcoholic Heverage Code since 
September), 1995. 

5.	 The conduct surety bond posted l;ly Respondent :'hf1L:.!dbe forfeued. TEX AL.CO. HE\', CODE 

M.,,-. ~ 11. j 1 and 16 l'AC ~ 3,U-l U! 

SIGNED August 6. ZOO? 

IlJ\L{~Q~CL .. .__ 
MICIU:LLE KALLAS 
A[I\UNISTRATIVE LAW ,f{}DGE 
STATE OFFICE OF ADMINISTR.4.TIVE 1{f~AlU1'iGS 
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Sl:RVICE LIST 

AGENCY: TEXAS ALCCHOLIC 8F.\lE'RAGI:: COMMISSION 

CASE' TAI3C V5, Norlh By East Enterta,nment Lid Ui~la PI"finc,n II Adult Cabaret 

[lOCKE'" NUMBER 4:58-0'·,:560 

AGENCY CASE NO: 5591,,3 

Barbara Moor'" 
St!lff Altorn~y 

8700 N, Sternrnons Frwy, SIG, ~60 

Dallas, TX 15247 
Phone, 214-678-4000 ext '46 
Fax' ?14'618-4050 

l',mothy Griffith 
Attorney at Law 
10' E Park Blvd Sle 600 
Piano, TX 75074 

as of Augusi 06, 2007 

AG~NCY COUNSEL 
lilA FAX (214) 676-4050 

BJ'~!",ONDENf'S ATTORNEY 
VIA FAX (469) 742-9521 


