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PROPOSAL FOR DECISION

The Texas Alcoholic Beverage Commission (TABC) staff (Petitioner) brought this
enforcement action against KSJ Corporation d/b/a Auto’s Grocery & Market (Respondent), alleging
that Respondent’s agent or emplovee, with criminal negligence, sold an alcoholic beveragz to a
minor on the licensed premises, in violation of the Texas Alcoholic Beverage Code. Petiioner
requested canceliation of Respondent’s permit. For reasons discussed in this proposal, the
Administrative Law Judge (ALJ) finds Petitioner proved its allegations. The ALJ recomraends

cancellation of Respondent’s permit,

I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

TABC has jurisdiction over this matter under TEX. ALCG. BEV. CODE ANN. ¢h. 5 anc
§6 11.61(b)}(2) and 106.13. The State Office of Administrative Hearings (SOAH) has jurisd:ction
over all matters related to conducting a hearing in this proceeding, including the preparation of 2

proposal for decision with propased findings of fact and conclusions ot law, pursuant to TEX. GOV'T

CODE ANN. ch. 2003.

On May 25,2007, Petitioner 1ssued its notice ofhearing, directed to Respondent at its ad dress
of record. The notice contained a staternent of the time, place, and natuwre of the hearing; a statement
of the legal authority and jurisdiction under which the hearing was 1o be held; a reference 10 the

particular sections of the statutes and rules involved; and z short, plain statement of the matters



0971872007 17:22 FAX

Pagz220f6

SOAH Docket No. 458-07-2882 Propaosal for Decision
TABC Docket No, 548210

asserted, as required by TEX. Gov’T CODE AnN. § 2001.052.

On September 17, 2007, a hearing convencd before SOAH ALY Monica Garza at the SOAH
lield office located at 6777 Camp Bowie Blvd., Suite 400, Fort Worth, Tarrant County, Texas.
Petitioner was represented at the hearing by Jerry R. McClain, TABC Staff Attorney. Respcndent

appeared through its representative, Riyaz Juma. Following presentation of evidence, the record

closed on September 17, 2007.

H. APPLICABLE LAW

Pursuant to TEX. ALCO. BEV. CODE ANN. § 106.13, TABC may cance] or suspend 2 permi:
for not more than 90 days if the permittee, “with criminal negligence, sold, served, dispensed, or

delivered an alcoholic beverage to a minor” on the licensed premises.

Further, criminal nepligence is defined in TEX, PEN. CODE ANN. § 6.03(d) as follows:

A person acts with criminal neglipence, or is criminally negligent,
with respect to ¢circumstances surrounding his conduct or the resuit of
his conduct when he ought to be aware of a substantial and
urjustifiable risk that the circumstances exist or the result will oceur.
The risk must be of such a nature and degree that the failure to
perceive it constitutes a gross deviation from the standard of care that
an ordinary person would exercise under all the circumstances as

viewed from the actor's standpoint.

III. EVIDENCE

A, Respondent’s Permit
Respondent holds a Wine and Beer Retailer’s Off Premise Permit, BQ-459788, issued by
TABC, for the premises Jocated at 1320 Harrison, Wichita Falls, Wichita County, Texas. This

permit was originally issued on October 28, 1999, and it has been continuously renewed.
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B. Alleged Sale to Minor on Licensed Premiscs

The tollowing evidence describes a sale to a minor occurring on Respondent’s premises on

September 30, 2006, This evidence was undisputed.

On September 30, 2006, TABC Agent Todd Carroll conducted a “minor” sting operation at
Respondent’s licensed premiscs. Lindsey Miller, an 18-year-old female, entered the licensed
preinises to attempt to purchase alcoholic beverages. Ms. Miller’s activities were under the
supervision of Agent Carroll. Before entering the premises, Agent Carroll had instructed Ms. Miller

to present her valid Texas driver’s license, indicating her actual age of 18, upon request.

After entering Respondent’s premises, Ms. Miller retrieved a six pack of Bacardi Silver Raz
alcoholic beverages and proceeded to the checkout counter. Kalyana Ankala was at the checkout
counter working the register. Mr. Ankala checked Ms. Miller’s identification. He then procseded

with the transaction, requesting $7.57 in payment. Ms. Miller provided the requested payment and

left the premises with the alcoholic beverages.

When confronted by TABC apents, Mr. Ankala claimed he was not Respondent’s empl oyee.
However, it is undisputed that he requested identification from Ms. Miller, quoted a price for

payment from her, collected her money, and allowed her to leave with the alcoholic beverages.

C. Respondent’s Violation History

Prior to the incident in question, Respondent incurred three vielations for the sale of an

alcoholic beverage to a minor. These violations occurred on October 13, 2004, December 9, 2004,

and Jane 3, 2005.
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IV. ANALYSIS

The evidence clearly establishes that Respondent’s agent sold an alcoholic beverage to 18-
year-old Ms. Miller on Respondent’s licensed premises. The evidence also establishes that this act
was commitied with criminal negligence because Mr. Ankala should have been aware that Ms.
Miller was aminor. Mr. Ankala was presented with Ms. Miller’s valid Texas driver’s license ‘which
mdicated Ms. Miller’s actual ape of 18. Nevertheless, Mr. Ankals proceeded to sell alcoholic
beverages to Ms. Miller. Regarding Mr. Ankala’s relation to Respondent, he clearly acted as an
agent on Respondent’s behalf during the incident. Whether or not he was employed by Respondent,

Mr. Ankala was allowed to exercise control over the premises. Therefore, his actions are attributed

to Respondent.

In regard to the penalty requested, Petitioner has proved the existence of aggravating
circumstances based on Respondent’s history of three prior violations for the sale of an alcoholic
beverage to a minor. Due to this continuous pattern of selling alcoholic beverages to minois, the

ALJ agrees with Petitioner’s recommendation that Respondent’s permit be cancelied.

V. PROPOSED FINDINGS OF FACT

I. KS8J Corporation d/b/a Auto’s Grocery & Market (Respondent) holds a Wine and Beer
Retailer’s Off-Premise Permit, BQ-459788, issued by the Texas Alcoholic Beverage
Commission (TABC), for the premises located at 1320 Hamison, Wichita Falls, Wichita

Connty, Texas.

2. This permit was onginally issued on October 28, 1999, and it has been continuously
renewed.

On September 30, 2006, TABC Agent Todd Carroll conducted a “minor” sting operation at
Respondent’s licensed premises.

Tl

4, Under the supervision of Agent Carroll, Lindsey Miller, an 18-year-old female, entered
the licensed premises to attempt to purchase alcoholic beverages.

5. Before entering the premises, Agent Carroll instructed Ms. Miller to present her valid Texas
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10.

11,

12.

14

16.

17.

driver’s license, indicating her actual age of 18, upon request.

After entering Respondent’s premises, Ms, Miller retrieved a six pack of Bacardi Silver Raz
alcoholic beverages and proceeded to the checkout counter.

Kalyana Ankzla was at the checkout counter working the register.
Mr. Apkala checked Ms. Miller’s identification.
Mr. Ankala then proceeded with the transaction, requesting $7.57 in payment.

Ms. Miller provided the requested payment and left the premises with the alcoholic
beverages.

By exercising contral of Respondent’s premises during this transaction, Mr. Ankala was
acting as Respondent’s agent.

Prior to the incident in question, Respondent incurred three violations for the sale of an
alcoholic beverage to a minor. These violations occurred on October 13, 2004, Deccmber

9, 2064, and June 3. 2003, '

On May 25, 2007, TABC staff (Petitioner) issued its notice of hearing, directzd to
Respondent at its address of record.

The notice contained a staternent of the time, place, and nature of the hearing; a statement
ofthe legal authority and jurisdiction under which the hearing was to be held; a reference to
the particular sections of the statutes and rules involved; and a short, plain statement f the
matters asserted.

On September 17, 2007, a hearing convened before State Office of Administrative

Hearings (SOAH) Administrative Law Judge Monica Garza at the SOAH field offics
located at 6777 Camp Bowie Bivd., Suite 400, Fort Worth, Tarrant County, Texas.

Petitionzr was represented at the heaning by Jerry R. McClawn, TABC Staft Attorney.
Respondent appeared through its representative, Riyaz Juma.

Following presentation of evidence, the record closed on September 17, 2007.
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VI. PROPOSED CONCLUSIONS OF LAW

1. TABC has jurisdiction over this matter. Tex. ALCO. BEv. CODE ANN. ¢ch. 5 and
§§ 11.61(b}2) and 106.13.

2. SOAH has jurisdiction over all matters related to conducting a hearing in this procezding,
including the preparation of a proposal for decision with proposed findings of fact and
conclusions of law. TeEX. GOV’T CODE ANN. ch. 2003,

3. Respondent received proper notice of the hearing. TEX. Gov’'T CODE ANN. § 2001 052.

4. Respondent’s agent, with criminal negligence, sold an alcohelic beverage to a minor on the
licensed premises. TEX. PEN. CODE ANN. § 6.03(d).

5. Respondent’s permmit should be cancelled. TEX. ALCO. BEv. CODE ANN.
§ 106.13 and 16 TEx. ApMIN. CODE § 37.60,

SIGNED September 18, 2007

%M,&AM/

MONICA GARZA
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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STATE OFFICE OF ADMINISTRATIVE HEARINGS

6777 Camp Bowie Blvd.
Ft. Worth, Texas 76116
Phone {817) 731-1733
Fax (817) 377-3706

SERVICE LIST

AGENCY: TEXKAS ALCOHOLIC BEVERAGE COMMISSION
CASE: KSJ Corporation d/bfa Auto's Grocery & Market
DOCKET NUMBER: 45B-07-2882

AGENCY CASE NO: 548210

Jerry MeClain AGENCY COUNSEL
Staff Attorney BY FAaX

Texas Alccholic Beverage Commission
Fax: 214/678-4050
Ph: 214/878-4043

K 8. J. Corporation RESPONDENT
dib/a Auto's Grocery & Market
1320 Harrison BY MAIL

Wichita Falls, Texas 76301

as of May 21, 2007
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_ 6777 Camp Bowie Blvd., Suite 400
Ft. Worth, Texas 76116
Phone (817) 731-1733
Fax (817) 377-3706

FACSIMILE TRANSMISSION

DATE: September 18, 2007 SOAH Docket No. 458-07-2882 &
458-07-2885
TABC vs. K8 Corperation
d'b/a Auto’s Grocery & Market

FROM: Diana Dupre’, Administrative Tech NUMBER OF PAGES:
(Including cover sheet)
FAX TO: FAX NO.; Transaction No./Time: 7
Alan Steen 512/206-3498
Jerry McClain 214/678 40350
| . ——]

Message: Attached are the Proposals for Decision for the above referred to cause numbers,

Note: If all pages are not received, please contact Diana Dupre’ at 817/731-1733

F_—_w

The information contained in this facsimile message is privileged and confidential

mformation intended only for the use of the above-named recipient(s) or the

individual or agentresponsible te deliver it to the intended recipicnt. Youare hereby

notified that any dissemination, disiribution or copying of this communication is

strictly prohibited. T you have reccived this communication in error, please

immediately notily vs by telephone, and return the original message (o us at the
above address via the U. S. Postal service. Thank you,




State Office of Administrative Hearings

sl

ailey Tavlor
Chief Administrative Law Judge

September 18, 2007

Alan Steen, Administrator YI1A FACSIMILE 512/206-3498
Texas Alcohiolic Beverage Commission

RE: Docket No. 458-07-2852 & 458-07-2885; Texas Alcobolic Beverage Commission vs KSJ Corporation
d/b/a Autn’s Grocery and Market, (TABC Case Nos. 548210 & 507440)

Dear Mr. Steen:

Enclosed please find the Proposals for Decision in the above-referenced cause numbers tor the
consideration of the 1'exas Alcoholic Beverage Commission.

Pursuant to the Administrative Precedure Act, each party has the right to file exceptions to “he propussl,
accompanied by supporting briefs. Exceptions, teplies to the exceptions, and supporting briefs must be filed
with the Commission according to the agency's rules, with a copy to the State Office of Admimstrative
Hearings, located at 6777 Camp Bowie Blvd,, Suite 400, Fort Worth, Texas 76116. A party filing sxceptions,
replies, and briefs musl serve a copy an the other party hereto.

Sincersiy,

Monica Garza
Administrative Law Judge

MG/
Jerry McClain, TABC Staff Anomey, ViA FACSIMILE 214/678-4050

KSJ Corporalion d'b/a Auto's Grocery and Market, VIA FIRST CLASS MAIL

6777 Camp Bowie Blvd , Suite 400 =  Fart Worlh, Texas 76116
(3173 731-1733 Fax (817) 3773706
bup:/fwww.soah state. tx.us



