DOCKET NO. 543550
TEXAS ALCOHOLIC BEVERAGE BEFORE THE TEXAS
COMMISSION

V8.

TAZZ MAN INC.

/B/A HARDBODY'S OF ARLINGTON
PERMIT/LICENSE NO(s). MB268562
TARRANT COUNTY, TEXAS
(SOAH DOCKET NO. 458-07-2124)

ALCOHOLIC
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BEVERAGE COMMISSION

ORDER
CAME ON FOR CONSIDERATION this day, in the above-styled and numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge Robert
Jones. The hearing convened on April 13, 2007 and adjourned the same date. The Administrative
Law Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions of
Law on July 31, 2007. The Proposal For Decision was properly served on all parties who were given:
an opportunity to file Exceptions and Replies as part of the record herein. Exceptions have been
filed. The Administrative Law Judge has ruled on the Exceptions.

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and
due consideration of the Proposal for Decision and Exhibits, adopts the Findings of Fact and
Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such
were fully set out and separately stated herein. All Proposed Findings of Fact and Conclusions of
Law, submitted by any party, which are not specifically adopted herein are denied.

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage
Code and 16 TAC §31.1, of the Commission Rules, that your permit(s) are herehy CANCELLED

FOR CAUSE, effective January 3, 2008,

This Order will become final and enforceable on _A&’)CZO}L(’E&& 525&- 7 _, unless
a Motion for Rehearing is filed before that date.

By copy of this Order, service shall be made upon all parties by in the manner indicated
below.



- . ‘7”‘ iy 14,/ “/ "(:‘i/7 .
SIGNED this __7//7¢ Julut /7, L/ at Austin, Texas.

JLK\be

Honorable Judge Robert Jones
Administrative Law Judge
VIA FAX (817)377-3706

Timothy E. Griffith
Respondent’s Attorney

101 East Park Blvd., Ste. 600
Plano, TX 75074

VIA FAX (469) 742-9521

Tazz Man, Inc.

d/b/a Hardbody’s of Arlington
RESPONDENT

P.O. Box 5712

Arlington, TX 76005

Regular Mail

Steven Swander

ATTORNEY FOR RESPONDENT
VIA FAX (817) 338-0249

Barbara Moore

ATTORNEY FOR PETITIONER
TABC Legal Section

Licensing Division

Enforcement Division

On Behalf of the Administrator,

Texas Alcoholic Beverage Commission
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State Office of Administrative Hearings

Shelia Eaﬂﬂ Taxlor

Chief Administrative Law fudze

Alan Steen. Administrator YVIA FACSIMI E 312/305-24 29
Texas Alcoholic Beverage Commission

RE: Docket Ivg, 458-07-21724; Texas Aleoholic Beverage Commission vs Tazz Mae [oe.
a/a Hardbody's of Arlington, (TABL Case Na. 5435503

Dear Mr. Steen:

Enclosed please tind a Preposal for Decision in the above-referenced cause Tor the consideration of the

Texas Alcoholic Beveraza -C'cmn’mss or. Copies of the proposal are being sent o Barbara Moore. attorney for

Texas Alcoholic Beverage Commission. and io Tim Griffith. astorney ror the Respordent. Tazz Man Inc d/b s
~lardbody’s of Arlington (Responcent] holds inixed beverage permit, mixed beveraze fate hours permut, and
severage cartage permit {eollzctively) MB-268562. Respondent operatss e righac!ul malled Hardbody's of
Arlington (the ciub or Hardbody 's) Iocated at 3101 East Abram Street 1n Arlington. Tarant County, Texas.
Staff of the Texas Alcobolic Beverage Commission (TABC) scaght cancellaticn of Hardbody’s permit alleging
that Respondent had violated the Taxas Alcohelic Beverage Code bv 1) soliciting or permitiing solicitation o7
a person for im roral or sexual purposes on the perminted premises. and (2) engaging in or permittiag an act of

sexual contact mniended (¢ arouss or gratity sexual desires on the permied premises.

,—\

5

o=
il

This proposzi fads (1) Respondent’s employee solicited & psrson for immioral or sexual purioses on e
permitted premiszes. (2) Respondent’s emplovee engaged in an act of s=xual contact intended 7o arouse or graily
sexual desires on the permited premises, and (3) Respondent permitted an act of sexual cortact intended to
arouse or graulv sexual desives on the permitied premises. The Administatve Law fudge (AL recommends

the permits be cenceled.

to ie £XC2H0AS M T8 Proposd:.

Pursuant (o the Adnpmstraie Procediure Act, each partv hias the righ
norting hrieis must be filed

accompanted by supporiing hriefs. Exceptions, replies to the excepiions. ana s
T

with the Commiissizn accordiag o tae ceency s rules, with a copy o the State Gitice of Admirdsanve
Heatings. located at 4777 Canp Bowic Blvd. Suite 400, Fort Worth. Texas 74116, 4 pasty Hilng eXCeplions.
replies. and briefs 1ust serve a copy on e ¢er party heretd. /,/‘”’_ ™
. A — -
Smcepiy, ;: .
- 7 £
E -~ d
_ ,f,;_'.’,:____ P /,
-#{/‘é’(_,. R "}_;b" - ,2” L//’ .
Robert Pl lenes. It { R s
Adminisratve Lawedk A
\\“’;

e nonp dowlz Bivdl Suile 4:1ij . Fmr" Woreh, Traas hlic
21T 73117323 FAX G s, 3,060
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DOCKET NO. 458-07-2124
TEXAS ALCOHOLIC BEVERAGE BEFORE THE *TATE OFFICE
COMMISSICN, Petitioner

VS.

TAZZ MAN INC.D/B/A
HAERDBODY'S OF ARLINGTON,
Respondent

TARRANT COUNTY, TEXAS
(TABC CASE WO. 54355

Y WY U s N U T R DR

ADMINISTRATIVE HEARINGS

FRZOPOSAL FOR DECISIGN

Tazz Wan Ine. dofa Hardbody s of Arlington (Respondent) aclds mixad beverage permit,
mixed bevernge lzte hours permit, and beverage cartage permit (collectiveivy MB-Z68362.
Respondent operates a nightelus calied Hardbody's of Arlington {ths club or Hardboay’s; located
at 3101 East Abram Sirzer in Arlinglon. Tarrant County. fexas The Sr.07¢fthe Texas Alcoholic
Beverage Cooumssion{ T AS 7 cought cancellation of Hardbody s pariniit elicging that Respondent
had violated ths Texas Alcobclic Baverage Code by (1) sclichiing or perniting soliciation of a

person for rmmaral or saxuzl purposes on the permitted premiscs, and (2 2apaging 111 o1 permitling

an act of sexus! contact intended 10 arouss or gratify sexual desires on the permitted premisss.

This preposal finds (1) Respondent’s employes solicited a zerson [or immoral or sexual
purposes on the permitied sremises, {2 Respondent’s employee zapaped 10 2n act of sexual contact
intended ¢ amouss or gratify secual desives on the permitted premises. anc (3 Respondent permitted

an act of sexual convact intended w arouse or Zratify sexual desires on the peninited premises. The

Administrative Law Judge {41 1) recommends the permits be carceied.
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I JURISDICTION AND PROCEDURAL HISTORY

A. Gensral

lentand informed Respondent

=
i
<

OnMiarca @, 2007, Srefiissued anotice of violation to Respons

of Staff’s irtention to seek a cancellation or suspension of Respondent’ s permits. The matter was

referred 1o the 5uate Office of Adminisrative Heanngs (SOAHY. On Acril 3, 2007, Statf issued a

Respondent’s artorney by facsimitie ranimission. The

j
=
O

Notice of Fearing (NOH). and sarve

case was ser for heamng on Apn! 13, 2007

On April 13, 2007, a public hearing was convened before AL Robert B Jores Jr., at 6777

Camp Bowiz Beulevard. Suits 400, Fort Wonth, Tamman County, Toxas, Siaff wos represerted by

Barbara Moeorz, an attorney with the TABC Legal Division. Respendent appeated through its

Timorhy £, Gritfizh end Seven Swander The

compirolier. Timothy Corheit. and s counsel,

r.h

hearing ended on April 13, 22067, The record was closed on June 8,

allowed to filz ziditiona! decumentary evidence ang the partdes filad fiaal argument and replies

B. Respondent’s Objections to the Notice of Hearing
Respondent filed a pleading called “Raspoadent’s Objeciicns io Notice™ on the moming of

the hearing. witir the ALY's leave. The Objections raise a number of prezadusz] or pizading

complaints whick are disposed of bere, Briefly, Objections 2 an astaimed and relerences 1o

42204 of the Texas Alcchelic Becerage Code in the NOH are stricken. Objection

F_-

§§61.71a) a
11s overruled and ALT conciudes that 132 NOH complied with the Prewial Crder and veas adzquate
under the 2557 tzse. ORlezion 3 is crvermied because subaizacy oI the chizerion 15 wiclear.

—— e ——————

328002 18 T Az - Tlath Dar, 1992 writ
.‘cﬂearlna Crder
wie-zdte have taken
_», 2006, and is
wilf ke nninzd from

Doemm e A e
seliua by peguiresthe Staffio e a NOH that cor [
nh ! o5 \ZO’—I made zn allzgation con

Trasertes ne oadence al the JFL’L'“g [ e e 1

deniedy. Trhe:
Noolom 2N
p';.s.:e on Ju.v ?‘4. T
crned ‘0 heve abas
2>

J - B, S

rvd tha complamt Aceosrdingly, any objsoien reler

thi

AUSTIN T2BC S
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Bocket No. 453-07-2124 Propesai for Decisien Page 5

Objecticn Mo, 5. which complained that the NOI wes ant senved on Responden: Dy certified or
registered ail but lacsiziie on Respondent's attomey, 1s oveiruled.  Eespoucent's counsel

Lo nch 18 :!X:’zc‘-.'i}-' whal the legal

requessed i wiiting that “all furare commurication
i was not sérved

division d:€ by sepding counse

on Responcent at least 10 22y s before the hearing. which is rrue. Howwevezr, Respondent dad not
request 2 conlintance on e dai ng or segk affirmative relief atthe beginmns of the hearing.

Since the jagk of tunely of nodce could kave been cured by granting Responds=nt z continuan e, not

H T e miemal D ae e - a " Tra e Tairs
LY grenhing & atsrmiszal, ¢ f.:aj_!D;x{!SIL Has walved 118 SINplain.

- . P
ce consiaered in more dotall,

2
J
4
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i
g
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o
o
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Objeciica Mo, 2 cites the #isanow Case” and complains that § 104.01{¢} of the Texas

Alecholic Beverage Cods,” wiich the Staff alleged Respondeni vivoiated in Charge ¢ of the NOH,

e or alagent, servant,

isunconstiturionally vague Seqtion 104 01065 of the

or emploves frorg permuntiieg or engaging iz conduct which is “lewd, ymmoral, oroffensive to public

decency, 1nciuding. . . ., parmiv

Ia Wishzow, the oviner of 2 hcensed bar was convicied for { the bar 1o

i i p L

perform a lewd znd vuigar act o the Livensed premises.” On appeal, My, Wishnow complained that

§ 104018y of the Tede was unconsttuiionally vagu

At

© Resposlenimade e
RCAY, Boih Ghisetion 2 and

wendcal eomplamin Peragreph V
saph V' oarz conmidersad o sty

TTER ALTOBEY CU 0T AR

A

& Rishagu v 5/
Ti({Ten Crio App. —

'Jl
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“offersiveto public cecency and “lewd or vilgar” were undefined by statute and were too indefinite

to be enforced. The court of civil appreats held held that the stanie wwas noturconsututionaliy vague

with respect to “lewd” behavior.” On further appeal, the Court of Criminel Appeals reversed Inding

statute vague with respect to “lewd™” behavior.® In a subsequernt adrninistrative action agaiist the

same Mr. Wishnow, the Commission had canceled My, Wishnow's liquer license on the basis the
sdmimstralive [ow judge’s finding that Mr. Wishnovw had viclsted § 1840173 of thz Codz. On

t eourt reverzed the Commission on the basiz of the earlier dacizion of the Court

appeal, the 4:
of Crlnmal Appeais. The spgellate court affirmed holding that 3 1()4.-J1(6} of the Coce was

vnconstitutinnaly vegue when applied in administrative proceedings”

a

Subsequent casslav miates nictear that & vagueness clain arises oniy when "men of common

anoie eld of reguiatory slatules

E

intelligence muust guess at vhat 18 reguired” b;v' a statug. Second,

governing business activity, creater ieeway i3 allowed” in dewrmining a veguenes: challenge.

iilv 2l

Third, “no more than a rzasonzhle dagree of certainty can be demanded.” Finally, administrative

o
':"

1IJ

agency’'s applicatisn ol the law is controlling.

$ 332 41¢a’ concerning

—
-
2]
1
w

%

j
=
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s
2
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In 1634, ihe Comrizsion enacted its regulatiot

§ 104.01(5) of the Code under its sigtrory avthorily,” The reguiction was intended to define “lewd

and v ulgar enteriainment or acts .| an

f : 1™ Dist} 1932
515,5:6-17, 2457 N TAs Pens

ese Statutory definmuions were w*nclen; i thecosmi's epinon. Lo aopraise
t was “lewd” and thus profubited,

_.l
_l"
UJ

kS
A *-S.’Z'OL Zh
Mr. Wishnew cf the

POWFsAace v Jrare, AT 1 50w 24 513 81T Ten Orim Apo. — 1984Y Taeooun of gopsals roaal wes afThimed
but 115 reascni as reracied, 7
7 - . — - - - - A am e om e vy a _
Tex dfce Bev Comm vy Hismaow, 7045 W 20423, 42728 (Tex An ~ Hou; . ;1985 napet.)

Ay~ Houstan 12T Drac ) 1988, writ

YO Esne v Tex Aice Fev Comimn | 757

demied).

21 el the Code «The commission  may orescribe und pusdish rdes nangisary 10 ctrry cur the

[ S

N 1. 3 IR
2 code emphiasic s ADIEL)
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Docket No. 438-47-2124 Progasal far [Yecision Page 7

Code. This seciion ties the definjues of certain terms to the same defirition 1n the Texas Penal

1
»1d

Code.” Accordingly. “lewd or vulgar enterrainment or acts” mean any “sexual offenses” under
Chapter 21 o7 the Texas Penal Code or any “public indecency offenses” under Chapter 43 of the
Texas Penal © " These chapters of the Penal Code have beer foind 10 be consiiiutional z gainst
8 VagUusness ':haiiengf:,‘i As ceseribed 1in Chepter 21, a person commits public lewdness

1f he lnowingly engagzes in any of the following acts in & public iace ot 17 ot ina

I3
public place, e is reckless about whether another is present whe will be offended or
aiarmed by his. . . act of sexual contact.'®

bt

"Sexanl contact” is “any Wwuching of .he anus. breast, or any pert of the genitels of
another serson with in7ent to arouse or gradufy the sexual desire of any person.’

The Commiss:on’s ado;;tion cl'the rule was speciﬁcai}}' authorized by the Legislatre and

done with the 0 e Lormimiysion 18 required to

enforcy. Men of commmon inteliige

=

2 Caode. The Commission s antitie

arcasonable degrese of certainty, The Comemission s application o' 3 | G#Ul(fﬁ) of the Coce through

rele § 35.41{a) 1 conwoiling®  Therefore, the ALJ overrules Respondent’s argumernt that

o fed

§ 104.01(5; of the Code is unconsiititionally vagus.

Fishrow v Tax A r'l*a Eev Comesn, 757 SUW 2d 404 403-09 (T
cemied), citing Selaih v Sars, 720 SWIE §7E, 879 (Tew. App.---Houston {

© TEN PO CODE AN E2U.07080 ) (Vernon ZERT),
AR

PSRN T

YOG oan L0160
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Obyection Mo, 37 complains of the reference 1o § 33.41(s) of the Commission’s rules™ in
Charge 3 because Rule § 35 41{a} includes viclations of both Chaprers 21 and 43 ¢f the Texas Penal
Code in 18 defindtion of “lewd and vulgar” as used in §104 §1(6) of the Tode. Respondent savs this

violales the specificitv requirsments of the Mini case. Respoandert asserts that the NOE must

identify the statute violated and that “{a7s 2 matter of fundamertal dus process, notics of an offense

must rest Upungsp:sf‘f statule, ™ Contrary o Responcent’s asseriion that the NOH “musticentfy
the statute viclated,” the Govermnsn: (ode requires only 2 “a reference 1o the particular sections of
the statules 2n¢ rules involved. ™ The Afixf case does not require more.”

The Zascavage case, cited by Respondent, which does hold that “netice of an offense must

rest upon a specific statute,” does s¢ in tie context of a statuts which sialed a person comynitted

an offense ir ke “recklessly permits huzing 1o ocour.™” The statuie, however, failed

to 1dsntisy any person or class }fpeuonx pon whom a dufy o ach, wheils
or aterwise, 15 imposad; Inslead, 1t simply imposes a duty on every liv

was unconstizutionallv vague  The differencs beroeen the staviie in

9]
2
=}
—
=
pam
=
E
u
lfJ
s::
E.

* Respondent mede the sdaniezlcomplaint in Paragreph V1 of RCOA . Both Ohrecdion F and Fasagaph Viare

considered togather.

Y Bnne v Zesvevage, 215 8 W34 497 497(Tex App, — Lort Woi b

FTER GoyT. COoDT AN § 2000 .033(a)3) {Vernen 2047)

= Tev Alcp Bee Copem s Ming faz 0831 SW . 2d 147, 151 (Tex. Ao, — Houston etk Dist), 1692 writ
deriied)

M Sreran Poscovaie 208 S0 33405 49T Tex T dnn — Forg Wk

72 Tex BDUC COTEANN. § 37.352(80 2y {Vemon 2005).

N . 1cT
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Zuascavage and thiz contested case 13 that a dutv 1s imposed by § 104.01{63 of the Code and the
reguliation on persons authorized to sell beer at retail, or their agent, servant. or emploves?” and not

“every living person inthe universe.” Accordingiy, Respondent’s objection 1o the reference 1o 16

Texas Administrative Code § 55.41{8) in the NOH s overruled
3. Objectien T

Objzction No. 77 complains that § 104.01(7). the basis of Charge 2. i unconstinitionally

vague. The secticn states prohiblis a permitize or an agent. servent. or emplovee from permitting

Lrs
f'r-i
""I
]
e

h}

or engaging in conduct whick i “lewd, immoral, or offensive 1o wublic decency, including, . . |,
permifting solici ations of persons for tamoral or sexual purposes ™ Charge 7 in the NOH mirtors

“so vasue that men

this language. Xespondent uszerls thet the language of § 104,

of common inwgliigence smust negessarily guess at (ts meaning and differ as (o its application.”

Respondent {ziled o demenstrate that § [04.01{7) was unconstitutional as applied w0 it.’

A person of ordinary i eraiing a sexuallv oriznted business would understand that

permitting sex for meney is Torbiddern by the ban on solicitaton of persons for immoral or sexual

i

purposes.”” Such a propricior would not have 1o guess whether ke was vinleting ihe law if he

alowed solizitine sex for monsy on the licensed p:emises." AS s;ppi:-,im tae siatute does not

plaiit in Paragraph V111 o7 RCA . Both Oujechon 7 2ud Paragraph VI

it A

[

WI0IT
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prostitation: ¢f Heensed piemises 1s focused on a particuiar tvpe of location and defimed type of

conduct.”® A5 g result, § 1040117} is not unconstitutionally vague &2 applied to Respondent in this

CAase.

Respondeni™s objections havieg been ruled upen, etner factors relating !o notice and

Junisdiction are eddressed only in the Findings ef Fact and Conclusicns of Law

II. EVIDENCE

Respondant aperates a nighiclhub calied Hardbody’s of Arlinzron {the club or Flardbody’s)
located at 3131 East Alvam Seet in Arlington, Tarrant Ceunty . Texas. Mardbody's is a sexually

oriented businsss.

A, Testimomy

Twwe witpesses who wers present at Hardbody's on the dav of interest tesiified at the hearing,
Sergeant Mike Yantis and Frances Clough

1. Sergeant Mike Yanils

O July 20, 200€, Sergeant Mike Yanus, a member oi the Arlington Police Deparirent vice
unit, visited Hardbody s in an undercover capacity. Sgt. Yanis airived al the club at apgroxiately

4:00 p.m. He emered the club and tock a seat in the main area of the ¢lub. He was approacied by

& black temale he lafer ideniiied as Shel the club by her stage

5
‘.:!
E:
t'b
-
B
.
p
=
o
=y
<)
.n
—
f‘l
o8]
T
i
o]
3

Sgt. “Yantis

name, “Keliey ™ Keliey asked Sg1. Yantis ifhe would “like 2 dance™ i 1he
agreed, and Keley escoried him to what was calied the VIP raom, a semi-private reom located in
the southwest comner of tie Hardbody's building, They emterad the VIP room through a door-less

entrance i the north wail of the room. Couches were placed along e west and south walls of the

Fin

I TABC geis
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room. A large screen telzvizicn was jocated on the gast wail of the roum next to the door of the

Kellzy ed Sgt. Yaniis to one of the couches on the west wall of the VIP room and seated him

there. Kelley removed her bikini top end began to dance for Sgr. Yanijs. Inithe course of the dance,

Kelley rubbed her breasts against Sgu. Yantis’s face, chest, and sromn. She p‘;aced her mouth cn Sgt.

Yantis’s grewn, After the dance. Kellev offered Sgt Yantis an agt of feliatio for the price of $100.

Kelley told 5gt. Yantis he weuld need 2 cordom, told fum leave to the ciub and purchase onz, told

him ke wouid need cash, told hiim to ratwm to the club, end told bim sie would be working unt'l 9:00

to 14:00 pm.

Sgr Yanus and Keliey were then approached by a black femele larer idenitified as Candace
lemiers FBITon the

Jefferson. whoss siage nam {5 Luscious. She wes wearing a body sult with the
vack. Luscious told Set. Yasus that “FBI steod for "female body inspector. Iuscious removed

o)
placed her mouth on Keiies 's g area, then stood up and

teid Set. Yanus, ~Qkay she pazsss. | have mspected her,

[ T S i UL R G P I s im e R
Sgr Vanng signaied vice officers who were cutside of the ¢iub. They in tumn, soni In

1

uniformed Otfficers Reno and Jablon. Sgt Yanus informed them that he was rnakag 2 prostinttion

charge against Kelley and 2 public lewdiness charge apainst Tucicus. The two women were al.owed

to dress, then were arrestad and taken from the club and jasied.

2z Frances Cleugh
Frances Clongh was on the premises that aliemoon in her capacihy g y manager of

Hardbody's knew by

their stage enifs that

o the club

W untformen ‘m 12 OITICers
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Ms. Clovgh steted that cach dancer is responsible for the details of har werk., Hardbody’s
does not conire! the details of the dancer’s work, She testified that the dancers position themselves
ini the club on 2 “'Tirst come, firsl served” basis. The ALJ understanids that jg3imony 10 meun that
a manager such as Ms. Clough dees not assign dancers 10 a particuwlar iocale or stage inthe club or

set up a rotation: of dancers. Hardbody’s does not train the dancers. The dancers are pald by ups

£

trom customers only. Hardhody's pays the dancers nothing. Ms. Cloagh did not know the location
of either dancer. No law enforcement agency has coniacted her of Mardnody’s to investigate this
matter. Ms. Cloughestified thai sexual contact was forbidden at Hardbedy s, Ia dancer had sexual

contact with semeons, she would be fired or dismmssed. Hasohaly's prolubits seiicitaton of

prostitution and a dancer whee engages in prostitution is dismissed.

Ms. Clough acknowledged thet Hardbody's was the hoider o alzohel permits. She agreed

T

that &8 4 manager she 1s responsible for actions cn U1e premises bIcaus
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that, “we carnot con'rol what happens.” but "if we see it then thev'te gone ™

does not know atout a viclstion. she cannot be responsible for i1, When asked whether the monager

of a licens=s susiness is regquired 10 know about activity that might afie¢? the pormit, she state

[T, )

YES.

3. Seott Hackney

-

Scot Hackrney hus been the night manager of Hardbody s Tor the lasi five vears. His Juties

5

arc 10 count U suoney at nizat and “make sure everything runs smocthly,” i ¢, "nobody s breaking

©

arry laws that [ can see and that everybody behaves properiy.” Mr. Hacknes knew Kelley and

Lucicus by thoir stags names. Both were dancers at the club. Mr FHackney degeribed the women

Thiz information wes Topeated 0 the testmenv of Respondant ' v o other wimgsses, Sootf Hackrey and

/2542007 15:07 FA) - AUSTIN TasC YIoT
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a5 “econtract entertainers.” Each had sipned = contract with Hardbody's, Hardbody's ana the dancers

agreed that Hardbody's would not withhold any taxes from any inonsy the dancar's recelved.

Hardbody’s dit not pay the entertaiters any remuneration.

Mr. Heclmey stated that if 2 dancer engnged in sexual conaer ov solicited prostitution,

management at Hardbody s would not know about it. [f management did know about it or saw it

seeurring, the dancer would be told her services were not wanted and she would be gscorted from

nemt eould know if a dancer

&

the premises. M. Hackney sald thare was no “real way” manege

engaged in sexual contact or sclicitsd prostitution unless a manager was sitting a1 a table with a

dencer and her customer. Mr Hackoew stated that anything that is against the law or uasafe Jor the

(S A

clieniele war not penmitied.
4. Timothy Corbeit

espondent and custod: i of ity records. He has held
that position for 12 years. Ac such, Mr. Corbett is familjar with the cperaticas ¢f Hardbody’s. He
1dentined Respondent’s Exhibit £1 as the contraci of Shalonda Alexander

as the contract of Candzce Jeffersen with Respondent’® Each conirac

L

J_\

i
i3 responsibiz for her own taxes. Each contains a certification by the entertainer that she was “an
v When asked abour Ms Alexander and Ms. Jefferson’s cuwrent

¥ DI nsx
“employmes (7 status with Eardbody s, Mr. Corbettstated, “Thev w2 barred” 300 Corbetadded that

independent cortractor,

, ..
oy Szt Wantis,

they are barrzd regardiess of the rruth of the allegations made zoanst them o Sgt

Hardbady s collects a cover charge from each patron asa condition 1o gain entry inte the club

and requires photographic idantificanon and appropriate dress from each patvasn. Each parrorn must
appear ¢ be sober and not emotionalv disturbed. Accordingly, Mir Corbett wstifizd that “not just

Briy person oif the stree!” can gain access t¢ Hardbody's and, in fis opinlon, Hardbody s isnot a

il

publie place.

ondent’s Exhibiz No. 1 & Respondent’s Exhibit No. 4

)
o<
Z.I
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Mr. Corbett testified that nine months have passed since ithe events in guestion. Law
enforcement has never contacted him to investigate this matter  He opinad that dancers ars very

“transtent” incividuals and he has no knowledgs of the whereabouts of s, Alexander and

s. Jefferson. Mr. Corbett testified that Hardbody’s had requesied an “imunedizie bearing in early
November.2005 and tiiat TABC had not responded to the request. Mr, Corbett averred the request
was tendered to Mr Cloud and Ms. Karen Smithinameeting ™ Mr. Corbett identified Respondent’s
Exhibits £3 t¢ § &s {oilow-up requests sent to TABC on Respondent's behalf requesiing a heaing.*®
Mz, Corbett admitted that he has made no attempts 1o loeats or centact the two dancers in the

T 3

their last known welephone numbers.

p—

interval, aside fom trving 0 gzl

n the past Hardbody s has setued maiters with the TABC without

resorting to a fuii hearing and without admitting the truth of the aliegzuions azainst 1. Mr. Corbett
identified Responden pit Nos. 13 & 14 as the violation kistories of other sexualiy or'ented

businesses in the Dalias Forr Worth arza.®® Mr. Corbetl noted thar the permit Tor “Lipstick™ in
Dallas Texas. (Respondent’s Exhibit Wo. 13} has not teen canceied even though Lipsiick bas 37

viplatjions resulung in & suspension or penalty.” Mr. Corbert noted that the peymut for “Fare

Ariington’” in Arhingron, Texas. {1 ! ¢wen though

\‘.F'

Fare Arlington has 31 violancns resulting in & suspension or penal SN Corber admitted that

Hardbody's nzs = violation hisiery as well, with approximarely 29 wial violaiicns.

T Karzsn Smith is TABC Agent Feick

o TABC
The first
4 & COnCErn
oite: ta the

7 Sre ARespondent’s ExhibitNe, § tr Respendent
on Noveniber JL\ 06, Dacember 15 Z008;
rcquested an imraesiste haarng < tng the Du
for loss of winesses and loss of documanta r)
earjier letier{s} in ‘nv seguence angd oich corr

® Swe Respondent’s Exhibit Moo 13 & Respondent's Exhibit No. 14

tad

™ Resnondernt's Dxhibis Wo

s Exhibiz Mo 14,

e
w
e
e
]
ja
&
5
~*
tal
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S TABC Ageont Willkam Feicke
TABRC Agent William Feick testified bricfly at the hearing. Agent Feick was contacted by
Sgt. Yantis who informed “iin of the arrests tha serceant lad maede at Hardibody's. Agent Feick

described hisirvestigation as ar “adopted case, i ¢, acase in whichthe TABC does no independent

Az a cousyquence, he did noi coniact the
management 2t Hardbody "s. d.d not vish the premises, dld nol interview wiinegses or coilect witness

statemenis.

E. Documentary Evidence

1. Respendent’s Violation History

rz fexual contact offenses, from 2000 o 1004,

Docket | Vielation Suzspension Civil
Numiber | i inDays Penal
i S
319627 1y 54,500 §I
616209 $3.730
SODESS 030%8 | 0270836 53,000
614377 02729005 ) 0200203 4 20 54,290
£395306 Galsas | (adTie G2 13/04, place or menae, ir é 32,350
o A . i
:43 231 of Pepgl Coce | k :
i chilc in a sexazihy onented busnis
606315 08713503 s [ 5750
605826 LT 1ewi3 T OTA02/00 | $1.500
ye
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Docket Catz of | Daw of Violavon Suspension Civil
Number | Order | Agresmen? in Dzys Peaalty
o pmanns | ons ] - L . e
599915 05/02°02 | 932902 Q442:02, permiting mincr o poss 7 §2.550

sobiitation of drinks (4), & health,
L ()
5 —
I
594229 030 LO1 | 042501 03.29:01, possessicn of drug paraphema 2 by | ) 51,500
emzloyes
392833 S15L0E L 016! 1129700, failure to report breach oF peare 13 5430
392692 IR0 1 12500 03,0200, munieipal vioiatipn 0371700, i3 33,250
sexual contact (2), 03720:G0, nranigd
Hs]mon 07157 00 mugicipal viclstion: :
; il 8:00, municipal violetion, ;
§ { OS-‘E?;’OG, sexual convacr i) i
In telal, Respencent has agread to 180 days of suspension, oragreed o pay an aggregat 000

in civil penaiies in lisu

Z. Lipstick’s Viciation History

!-<

i

+

¥hipit

Hin

Respondent’s

dB/a Lipstick, €829 Har

4

iy cLS (LUL;_("‘,. iPoNa

zs Boulevard, Dalles, Dalla

No. 13 is a printout of the viclation history of Ciub

Hes

pitality Inc.

. The AL} has anzlvzed

the printout for the pericd 2060 1o 2005, The files lsts 2 number of vielan of which are
seaual contact offensas,

Vialation

Civil
Fenalty

‘T4, solicitation
ontact 4 i

8
15
ULy

54

§4.500

[ SR | SR
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£26°03, solighaticn: of drink, solicitation for immoral purpeses, sexual | 90 {est)

192563 a
conmact (1);

003, sexual contact {13, saie or delivery of drugs; 0270405,
sirazion for imimoral DUrposes. se¥ast coniact (1);

(7 n‘JS-’Oi solichtation for immora! purmoses. sexual contact (1,
w2205 selicitavion far rnr. cral puq:\s s, :,em-ai contact (i
Gistdfs, sale or de Henatl £

; Pocket Winlztion SuspEnsion I Civil
[ Number i7. Days i Penalty

513,500

o]
CErA

'_ip-!

Fare Arlinglon’s Vistation History

‘h

Responaznt’s Exhibit Mo, 14 13 2 printout of the viotation hisiory of T and N lncorpor

d/b/a Fare Arlingion, 2711 Majesty, Arlinglon. Tarrant County, Texus.

T N F . I
ivent Anumbar ofv

o
=

WEITIng,

history indjcazes thai Fare Arlington’s permit was suspended fio:
the

"1

for a violation o7 having ar enplovee intoxicaled on

;
. ~” . .t 1 i
1wation Tor immicra px f‘p')s &, sgxual comiact (1) 124] o { ;
celivery of drups; i
g i : - i
400640 33105 sexual conzer (b)Y Uniichs Lnkown
333%4a 200101 sexval covees 0y ! Unkiown
334881 GI000-01 sexual conact 1) i Uink1own
364880 1 0272500, i (1) Uk own
PR30, taton of drink;
242800, {
394879 G210 s ‘st {1). possession or display ol indecent graphnic LUshnows Wnkaown

I S

ated

G1z AL kas analyzed the

wizich a written

[ S T — '
Cocket Y islation Civil |
llu_N'umber © Papalty J
! ; ———‘;
4ilas 3 22 0G4, senuel contug {13 [ Unknown |
ariest L Unxnown
. . _ i i
E_A_-'“’BSQZ - falure to report breach { Unksowz | Unkn 3wn
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. ST o . ! .
Tlockeat Yiplation T st AT Civil
Number o 2y'3 Peralty

402837 | (3 14703, sexval contaet () Lpknown Unknown

Unkecws Unknown

, zexual contsct (1)

7drink Unkncwn Unkniown

LN
[
1l
o

Ia
P
Ly

soliciatior o

PAA02, sexual contact (1), 0741702, soexual LD]'lt"C (1}, sohcmznon of | Unknowen { Unknown

1

;

-

716402, sexual contact (1), UREnwWEn § Uniniown

PR =

sexus! con

sexual con
] scxual CONTES
. sexual contect (Ih

T AL
3 s i

. suxusl TontEs

3

[ R

ta D r“(j SEINY

=

402834 | 02010702, pernuttee o employee inlexicated on the pramises: Lirkranwg Lknown
i‘, b

1 csexval covact iy
i sexusl costact {1y, !
E . :
' - - Tt
L 390733 1 0720 18, place or manner Urknowa UnKnown
b .
{aenad P _ P ,
PENOTS LARDOWwD S TIKNOWR
? ComlEE O
L _ ;
i ]
PR c oo . . . : Do -
AGUT3IS | 63 5000 place or zener, peninines or employee infoxiested on the P Unknown [ Lrkaown
Bremscs i i
300732 pErmitting 7OTCT 10 [OSSESS o1 consumne alochol, permilice or | Unknown Unknown
evoalyyes intoxiezied on the pramisses
I S L - I

HI. BISCUSSION AND ANALYSIS

A The Governing Lan

The corirmssion may suspend or cancal & permit T 1t the permities viciaied a provision ot

the Code or 2 rule of the commission.™ § 104.0176) alike Code statos

onanthorized (9 sell beer at retail, nor 1
engags in or pem:.l £on -'u:t on the premises of ihe retailer v

aa TR .-
§ 1.6 kYA of the Code
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ar ¢ffeasive to public decency. Including, but not limited io. any of tae following
acts

permitting lewd or vuigar entertainment or acts.

Lewd and vulgar eatertalnment or acts are defined under the Penal Code Chapiers 21 o7 Chapter 43.%

Under the Penal Code,

A person rmtnizs an oitease if he knowingly engages in anv of the toliowing acts
1n a puble plase or, 17 not in a public piace, ha 1s reckless aboutl whether another s
presemnt -.Hnu will be ofended or alarmed by his ... act of sexual contact

"Sexual contact” means . .. any touching of the anus, !
gemtals of ancther parson wath intent to arouse o1 gratil

Derson, -

Pt

The Code also provides that

No versen authorized to sell be

permuiting solicilatisns of persons for immaoral or sexuai purposes. ™

A person conuns an offenss if she knowingly offers to engage, agrees o engags, o7 engages in

®OPEN. PEMLCODE Ann §RLGTRNSY {Vemon 2007
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sexual conduct for atee”™ A mpublic nlace” means

eans zny place 10 which the public or a substantial groun of ¢
and | mdem bt 15 not limiied 1o, streets, highways, and

schoo ‘1 hAospita is, aparminent houses. office owidwg_s transport faciliiies, and
shops.

With respect to menial states:

A persorn acis knowingly, or with knowledge with respect to the nanue of his
CONGUCT OF 19 CIrSUmsiaices c1;1:’*011nding his conduc: when he is sware of the nature
of his conduct or that the clrcumstances exist. A persen i ' '.:.«'ith
knowledge, with respeci to a result of his conduct when bie ct
is rezsonably certain 1 cause the resalt.”™

B. Respondent’s Defensive Fact [ssues

Responaent has raised a number of defensive is3ues, some altackin 58!
Staff’s proof, others ralsing matiers w avoidance.™ Respondent assarts that 8
. Failed 1o prove that aither da_n‘;;ﬁ:‘ was an agent, servant, or emploves of Respondent.
. Failed 1o prove that Hardbody's was a pubiic place.
. Failed to prove that Ms. Jefferson was recicless as defined by the Penal Code.

1. The Status of Candace Jefferson and Shalonda Alexander

Respondent seys that 11 proved that the dancers were indenendent contracic

a

the contracts each signed unambigucusly siate, “1 certify that [ am ar iIndependent contracto

@ TEx PEN CopE AN §43 52{ax D (Vemion 20071
iz 1.0T(a)A0)
i RN

3 € gty oyt o .
> See Suboat B, Ressondont's Defziges, bzlow

PPage 20

ficiency of the

rFormstance,

rand I
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am responsible 1or my own taxes.”” The dancers were respons:ble [or “the deiails of the'r own
world” and Respondent had no rigii to conirol the dancer’s work. Masdbody’s did not instruct them
how to dance, did not train them how 16 dace, and did not provide their costumes. Respondent did

not pay the dancers. The dancer’s were not authorized to act on behalf of Respondent,

10

Even :T Ms Alsxander and Ms, Jefferson were independant contraciors, Respondent stil)

iz o1 it Sl

£l

exercised such control over them necessary o insure the performance of the contract, in order o
accomplish e results of e conract emplated by th ries.” ™ For ex fe, the contrac

plish e resulls of the ¢omract contemplated by the paries. or exampie, the coniract
between Respendent and the rwo women reguired them o “check in with valid 1D [i ., surrender
their identification to Respondent].” ™ which would be retuened at the end of the shift. Further,

L SMirg

Regpondent exiraciad a oromiss from zach cancer Lo “stay the duraticn o the shift ™" Mr. Hackney

testified thar danzers were not allowed to do anvthing illegal or unsafe for the chientele of the club.

The ALJ notes that Respendent is asserting that it has less contrel over its dancers than it does over

its patrons. Respondent is undes a lepal duty not o serve an infonicated patron” but is claiming it
has no centrol cver its dancers 1o prevent them from violating wiber iaws
Assuming thet Candace Jefferson and Shalonda Alexander vers independent contré ctors,

1 for “linancial or

they were nevertheless Respondent’s emplovees, i e | they worke

Hovved 1o

o

other compensation ™ Theyv werc engaged by Respendent te be on she premises,

dance for tips on the premises. and were given access to0 Respondant's castomers.

2. Was Hardbody’s a public place?

PN

Respomdent's Exbibir Ne, | and Eespondent’s Exhibin bo.

v W& B Vending and Food Servce of Tevas, 611 5.W 20773 7 T (T dpp - v lir .

Re:zondent’s Exnibit o, | and Raspondent’s Exhibic Mo, 2

o

Acikley - Skgre. 5372 3W 04 806, 858 {Tex Crime App. 12800,
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A “puabliz place” means “any place 1o which whe public or a suhstantal group of the public

has access.” Respordent argues that if an establishment “is not fislly aceossibiz to the public,” ie.,
$; and, if

'
T

if there is a cover charge; if age requirements exist for paiming sntrance (o rie Proms
patrons edniitted are reguired o be dressed appropriateiy, ihe esigblishmens is not a peblic place.®

aracienization of a

o
|-i
=,
n
(7]
—

N
v
L]
i~
hind
—
=
(4]
0
Vo=
ity
AT
[y

The source crted by Respondent does ot offer any authori

public placs.

, 1o ike contrary, open-ended and subject to Jiberal

ny access $0 the place i question, itis puclic.™ The kev

]

is nol whetizr Hardbody s 1s "zublic” as that term 18 commoniy underst =i whsther the public

nas “access” o Hardbody’s. “Access” means “fresdom of approash or corammuricetion; or the

Imeans, power, O Spportunity of approaching, communicating, or passing 16 and from.”™ Although

Respondent mizht colleci a cover charge or exclude undzarags or intoxicaled persons, no wiiness

rgon withoul the cover charge, underage, or under the infiuence. could not gain

f;

testified that a2

b,

entrance o {neve aoczss: the chub, whether or not they weould be allowed o s1ay. Funther, the

statutery deflnition does not require ascess by all of the public bur only “a substantial group of the

public.” Even under Respondent's restrictive view, the group of suber, cver 21, persons. with the

willingness and ability to tayv Respondent’s cover charge, weuid

would be out of business. Therefore, the AL concludes thar Hardbedy”

B 1d E 107D
an — - - [— W =
fTESC. P Gmcha Moo @i AT Siage, Proposal for Declamn S0AR Docker Vo, 438-05-3256 (April

fosras Stoe,

SLT4
Led
&z
o Jtheissnz af whether Ms, J&if t. See TEX Pen CODE

zct of sexual contact]

SO cornmiils an offenss if L
: or alatmed by his [act

.ifnotina kleas about whether another e prezens wha s

se‘-:l_al co
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C. Sectian 104.91{(6) of the Code
The elemerts of & viciation of § 104.01(8) are.

. No person authorized 10 sell Beer at retaii;

. nor his agenl. servant, or employes;

. may knowingly engage im; or

» parmt ¢ umdr ct on the premises of the retailer;

. permitiing act of sexual contact ( a.ny'<0‘ c"li ng of the anus. breast, or any part of the genitals
iy f rso1) in @ Jublic

-

parson with: intent 1o arcuse or gratity the sexual desire of any g

1%
+

of arothez

rances Clough was the Jay manager of
tis's testimony establishes that

Ak

sxander when Ms, Jeferson

bottoms Ms. Alexander was wearing and placed bar miouth on M. Alexander’s

groin area. [tis reasonable o conclude that Me. Jefferson acted with the mitent to “arouse or gratify
the saxual desire of” Sgr. Yamis fom the nature of ibe act Ms. Jeifarson performed.™  Since

o~

Ms. Jefferson performed thiz zct voiuntarily the ALJ mfers she was awars of the nature of her

conduct end acted knowingly,

Ms. CTlough lesthad thar ke was unaware of e activities of s, Jerferson and

[EE o

Ms Alexander. Herteslimeny was that she could not know whart any parsicdd i Jdances was doing

the same table” with her. Respondent arguss that M3 Clough could not be Jound

tunless she s

to have permisnied any misconduct.

In eftecy, Respondent arpues that if Ms. Clough "could net see and did not know that the
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28y T,

rohibited conduct was accurring” she “cannot be held to have ‘penmitied” it

is whether Ms. Clough keew o shovld have Imown of Ms. jefferson’s conduct.”

—

W
[nz)
=
&
o
v
53
I

Page 24

ng proper inquiry

Hardbodv'sis a

sexually oriented business and bad a pasi history of sexval contecis o the club. A manager like Ms.

Clough ¢ responsible for supervising the premises, as she admitzd. I

S

Al

are charged with notice of the poteniial tvpe of conduct which cecurred.

H

did not see Ms. Jeftersen’s actual acts is no detonse at all

o
.

The L) coneludes ihat Responident. in the pezsen o

contact in a public place on he premisss, which is a viclation o1 § 104

2. Candace Jefferson

Ms. el

-y

D

engaged in ar acl of sexual contact with Ms, Alexander with intent o ar

» arod Respondent

tiat Ms. C].Dllgh

P s pre s A aqpn
Mg, Clough, perniiied an act of sexual

ferson, as found above, 1s also Respondent’s employee. Ms. Jetferson knowingly

use oF graity Sgi. Yantis's

sexual desire i a public place on the licensed premises. The ALY concludes that Respondent’s

employee, Ms. Jefferson, sngaged in an act of sexual contact in a public piace on the premises, which

is a vieladon of § 104.01(£) of the Code

. Sectico 1834.01(7) of the Code

. T

The siaments of a viclaton of § 104.01:7) are:
. No person authonzad o seli bzer at retail;
. nar N3 agent, servani. ot employee;
. may ¢RgagE i or
. perit conduct on the premises of the retaile
& Freangw v Tex, Alco §ow Comer o, T57 S W24 404, 205-15 {Tan Ap. — Hogston {14
denizd)
67 sy
B8 r g

147 Dist] 1988, writ
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. permit selicitations of persons for ammoral or sexual puiposes;™ :.r’l
. knowingly ofler (¢ engage. agress 1 engage, or engage: n sexuzl conduct for a fee ™™

Respondent is “authorized to seil beer at rerail ” Francss Clough was the doy maneger of
Hardbody’s and is an agent and emplovee of Respondent. Sgt. Yantis’s testimony establishss that
Ms. Alexander so'icitad him i a public place 1o engage m sexusl conduct for a fee. The record
demonstrates k2t Ms. Alexender told Sgt. Yantis ke would need a condom, toid him leave the ¢lub
and purchase onz, told him ke would need cash, told him to return to the club, and told him she

would be worling uncl 9:60 10 [0:00 p.m. Theses communicaiions are ovidencs that Ms. Alexander

was aware of tag nsture of her offer, and acted knowingly.

1. Frances Clough

»L

Unlike the 1ssue of sexual comact, the recard does not demonatrzie that M. Clough and

Ci
Respondent knzw or should Liave known that Ms. Alexander had solicried Sgr Yantis. The

b iy
S.J,

Respondear's extensive past history o' sexual contact violations justified imnpuniag knowledge of'the
violation of Ms, Jefferson to Ms. Clough. In the instance of Mz Alexander’s soiciation, there s
no prior histary that ptaced Me. Clough or Respondent on notice. Accordingly the ALJ concludes
that Respondf:nz, 12 the person of Ms. Clough, did not permis an oticr 1o engage in sexual conduct
for a fes 1n a public place on the prerises, a violation of § 104.01{77 of the Code.

The ~L7 fwrher concludesthat Respondent’s employee, My, Alexander. knowingly oflered

age in sexnal conduct “or a fee in a public place on the premises. ainich is a violanon of

~
Q
fu
=

rq
©

S 104.01(7) of wna Code.
E. Respondant’s Defenses

Respondent raised five avoidance or mitigatien dafenses (o the confested case. First,

e o —— ~ ERTAEN 1 p—
Tz Pex . COHE AN \_?:-4_‘-10,-1[.1 i \/E: non ."Gl:?—"::
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Respondent alieged that Petitioner’s “delay” in sehiing the contested case For hear?

denial of duz process 1o Respondent.” Second. Petitionas’s “in

resulted in a denial of due pracess 10 Respondent.” Third, Responcent exerciscd

diligence™ and had no knowledge of the violations.” wurthe, sesking
Respendent’s permits when cther similarly situated businesses have not had th
viclates “cqual orotection”™ Finallv. Respondent’s “violaticn irELu"l should

$S€551ng & penaity or cancauiing Respondent’s permits because Respon
alleged violativng.™
1. Delay

zdequaie nvestigaden”

ant did o g

ABC LN
Fage 26
nazresultadina

ofthis case
“pood faith and

cancellat.on of

r permits caiceled

rol be used in

HS)

iritany of the

Respordentncted thas nine months had elapsed between the date the viciations cecurred and
the date of the hearing. Cartract enleriainers, Respondent says, “are transient in narver2 and difficult

tomonitor.” ™ The ALJ understands this 1o mean that dancers like Ms. Alexander an
dance at z ciub for a time and then move on with linle subse uent contagt. The
relocate after passage of ime. Mr, Corbett testificd that Hardbody "s had requesied
hearing in early November 2006 and thar TABC had not respended to the reguest
altorney sent lettzrs 1o TABC requesting a hearing on November 37,
Jamuwery 7. 2647, January 22, 2007; and February 13, 2007 7 Pervlenes

T pPeraprsch X1 of RCA

T2

k]

e o

7 See Respondsals Exbobit Mo, 3 7o Respondent’s Exhibit No &

; arg difficult to

an “immediate™

espondent’s

200€; December (8, 2006;

raplied 10 Respondent’s
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‘Motion to Dismiss for Want of Prosecution’™” to which motion

:_h
»—;

leiters.” Respondent even fi.

v

Petitioner replied ™ The ALY will not inciude a lengthy analysis of those documents. Respondent
argues that "TABC failed and refused to act on Respondent’s hearing reqoests,” without an adequate
excuse® and “TAEC abandoned this case.” In Respondent’s vigw, TARC should Le requaired hold
an immediate hearing 2t Respondent’s request because numerous sections of the Code require
permmitiess lixe Reapondent o “promptiv’ repent breaches of the peace, and “timely” pay taxes,
renew 1ts permit and the like. As a result of Petldoner’s laxity. Respondent could nof locate

Ms. Alexander angd Ms. Jelferson 1o I8 prejudic

The AL is not aware of any Codez nrovision or regulation that rezuired Peuticrer comnplete
its investigaion within a definile period of time, process it administratively, or 1zsuz & no:nce of

heanng. Kespondent argued ihat “sizle complaints”™ can cause projudice 1o parties In adminiszabive
hearings.® Inthe Gramek cese.” cited by Respondent, the court keld that a delay of six yzars had

not prejudiced ike Respondent, Or. Granek. Dr. Granek fatied to prove that excuipatory evidence

or witness beesme Uravailable | | | during the delav.”™ The Court aisa considered whether the
principal witnasses forgoithe relevant svents, “whether the relevant events were contemporaneously
recarded and whether the defendant had early notice of the allzzations against him. ™ Although

Respondent compiained that Ms. Alexander and Ms. Jefterson were rotavailabie to it as witnesses.

Mr. Corbett admitisd that he has made no attempis to locate or contast the two dancers in the

TR P el o b -
TABL Exhibit =5

20

83 — - L.
TASC Exhibr 78,

H . = T Rl
Paragreph X1 of T4 o 8.

3 Dvmmrm b W STV
Paragreph X1 of RO, ap. 8.9,

¥ Parzerzph XIof RCA, o B

¥ Griesky Stwwe Bd of Med Exom. 172 3W.34 761U App. — Austin 2035, ne ).
“old et
H
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interval, aside from Lying to call their lzst known telephone nwnbers, Respondent offered no proof,
even of 2 preliminary nadcre, that the testimony of Ms. Alexander and Ms, Jefferson would be
exculpatary or faverable 1o Eespondent.®” Sgr. Yantis reduced his ohiervations to writing shortly
after the sveras of July 20. 2006, eliminating the danger the essendal facts wonld be lost. Asaresul,

the ALJ conciudes that Petitioner™s “delay™ in setting the contested case for hearing was not

2. inadequate Investigation

Respondent argues that “law cnforcement’s” investigation wes inadegueate. he TABC did
nol contact HMardbady’s about the case. interview any of Hardbocy & witnesses: abtain all the
¢videnice before submitting the case for hearing; determine whether Ms. Alexandzr and Ms. Jefferson
were Respondent’s  agenis, servanis, or emplovees; determine whether Ms, alsxander and

gen
ondent was with

Ms. Jefferson were on or off doty; and, determine “what the perspective of the Regpon

abbil

F N ahuses such as described in the opinicn of

ISPt 1o t

in £x parte Branlzy® exits in this case The abuses described i that case do not oxist hers

It 1s trus that Agent Feick dic nol contact the management a1 Hardbody 's. did net visti the
premises and did not intarview witnesses or collect witness siatoments. As he testified, thiswas an

“adopled case.” Morsover, the ALJ notes that Sgt. Yantis’s report and tesumony were comp_ele in

themselves. Sgi. ¥entis was a girect and credible fact witness to the :acidents for which he arvested
¥ Respordzora gued izt Peutione. fad the burden of proving en excuse for the delay . citing £x parre S Juriin,

S.Wihrd 324, 528 1w, Cr:rr. AoD 1999Y Smce Marris involved a staretz reguiring the state 1o mdict an accused
i j , 1 is et relevan’ 1o this

witilin a proseribed peripd o7 time, or barring a demonstration of good cause, suff
ntesied case. The burden to show prejudize remams with Respordent

8 Tym e C
Peraprash Xl of RCA ¢ i,

a3 mlg and
a.; gulity
[‘.’f* invin d:nad and
;gﬁ: hzve exererated

' Ex parie Srantizy. 781 3.W.2d 886 (Tx. Crive. App 19893
hoolgiriont i ivaxicﬂ inwhichjead nves
Ude_ \v‘l’“l \.F‘" '3

murdermg high
prior 1o arriving 3
sienced W IITIES 325 Wil
janier)
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Ms. Alexander and Ms. Jelfersen. Nothing in the record supessts that 2 visit io tiie premises would

have added 10 an understzanding of the violations. Frances Clough aside, Respondent has suggested
no other witness that might have profitably been interviewed ard Agent Feick was aware of the
position that Respondent tock with respect o the status of Ms. Alsxander and Mis. Jefferson as
independent coniractors.” Thus, The ALJ concludes that “taw enforcement’s investigation” was not

prejudicial 1o Respondent™s rights.

3 Goed Faich, Dec Pilizence, and Knowledge

[nthe svent that a civii peneity or sanciton. such as suspension or caacellation, are imoosed,

)

Kespondent secks the densfitof § 11 .64

ofthe Code.”’ Respondent argues ithas acted in gooc faith,
with due difigence, and had no knowledge of the alleged viclations. Section 11.64 of the Code

I "

provides the Comumission may “relax” a provision of the Code autherizing suspension ot cance; lation

of a permit and assess sanciien the Commission finds 3 just :{ e Commission finds thai:

° tke viclation couid nci r2asonably have been prevented by the permitice or Leansee oy the
gnercise of Lh_ e d hpence:™

. an azer?, servant. or emplovee of the permittes or licensee violaied this code 1i hout the
kKnowiledge of the pernzi‘ﬁee oz licensee; or, that the permitize or Leensee did not knovinaly
violate this code)® and

. the permittee or licenses has demonsrrated good faith. if;clujing the taking of actions to

5e

.,
€
-
s
[
il
I
e
oo
e
L
L
3
h

recitiv the consequences of the violation and to deter Tunur

Respondent argues that it hes acted in good faith ard with dus diligence because

AN

e by Respondent
Teontotesan emplovée

The gueiiion of whetherste twe Zanzers were on or off “dun”
i its past-hgaring el lerelevancstothe case (5 questionabls, The AL
status, something RMesponcent has frgucd do not exisn. further e ALF aise fails w0 andersiand how Respondent's
“parspactive” seve of investigatior for Apent Feicke,

wonld bz a userul:

Y

Paragragh Xl of RCA oo i},

vy
8
“

ety
"

e
—
o
=
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.

NJCNT asseris

Ln
N
':!r
I

o
(’T_:
U

ts. Alexander ana Ms Jeftersenhave been barred from Respondeni’s presmi
that its gooc izith 13 shown because Ms. Alexander and Ms. Jefferson were b
the truth of tne TABC allegarioas, but because the allepations were made.”™ Respondent argues that

it has acted in gocd faith and without knowledge because 15 mangers canaot Know of a sexual

II'.J

contact or & soliwitation until .1 is notified of'a viclation by the TABC. Fespondeni asscrts it zannot

watch every dancer all the time, that 5 sexual contact could be easily concealed, that a solicitation
can take place i quist conversalion in a noisy club, and Fespondent cennot monitor gvery
conversation.  The imest Respondent can do, It argues, is to ripks iis policy cicar and muake an
example of orfenders.

-

The actions Respondert offers as proof of its good faith and due diligencs ares in realty after-

5go
the-fact paliiatives. Responcert asserts there is nothing it can do berore the Zact, and otfers that

rationalizaticn as mitigaticn for violations that are subsequently proszcured. Respondemnt wishes to
maintain the s/céus zuo where its dancers mingle freelv with customets and provide private dances
in semi-private :ooms without self-policing or conseguences. It has offered nothing to deter sexual

contast vielations, Respondent’s history over the six year rerigd preceding fuly 2000 saps

espondent’s cizims of good Falth and due diligence of their vitaliny

Ms. Clough and Mr. Hackney testified it was impessible for them to have Kinowiedge of what
occurred between dancers and Hardsody's parrons. Thev tock no steps 1o police interactions
between dancers and patrons. With respect (o sexual contacts, the AL luded 11 was reasonable
10 Impule knowledge of ¥s. “eiffersor’s activity to Ms. Clough

The 2L concoudes that Respondent has not acted in good faith or with duc duigence and

should have had knowledge of what oceurred on the lcensed prermises.

4, Equat Protection

5
¥ Paczgrech X of 20 A ¢ 10
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Responsent argues that seeking cancellation of Respondani’s permits when other similarly
sruated businesses have not had thelr permits canceled violates “equal prowecrion.™” in paricular,

Respondent refers (o the evidance concerning Lipstick and Fare Ariington. Respordent asserts that

their vielazion histeries are “much worse™ than Respondeni’s without having had their permits

canceled. in Zzct, with respect o the number of sexual conlact public lewigness viclations,

Respondent, Lipstick, and ~'arz Arlingion share very similar pasts: Respondent has had 17, Lipsuck

15, and Fars Arlington 14. The record does ot demonstrare ine ictal davs of suspension/eivil

penaities assessed agains: Lipstick and Fare Arlington, as itdoes for Rospor

Lipstick has been assessed 315,000 in civil penalies, whick would 2

suspensions. Fare Arlington’s permit has been sospended 30 days. Jn comparison with Lipstick,

Respondent has fared worsz because itsrecord 1s worse. Fare Arlinglon hag an extensive record, but

St ar

50 does Resnondent, and Kespondent has not had its permits suznended witaou apportunity 1©

e

pav a civil penally, as has Fare Arlington.

Respondent asserts that the Cods and TABC s reguiations create @ “stgtuiory scheme™ for

assessing <ivil penalties, suspensices, and cancellations in administrative casss ?\_aspondem

compialns fhaf the rules have not been umformely appired to simiiarly situaied mdividuals,

Respand=nt argues that sitcifariy situated individuals should be ireated the same under the “statutory

ationa) basis for net doing sc, 7 ¢.. the schame bears a rauonal

clagsificaticn™ unisss there is a

2iatt a lepiritrarz fegisianve purpose and is neither arbitrary or discriminatory.”” Respondent

“nec rational basis for giving preferential treatment 10 Linsick and Fare Arhmgton

P
573

and not to Keszondent.”

In Whirvereq, cited by Respendent, the cours considerzd 2 law that wwimunized e driver of

* Parzmrash MV of ROA. ¢ 12

EH

g the Yezvor aaomobile sues. siatate

2z M:mw;rﬁ v, Svnum 639 W 2d 164, 197{Ten, |

£
unzorstitutisnal’
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a motor vehicle rrem suil oy an injured passenger if the passenger was relatzd 1o the driver.” The
statule’sraticnals was to prevent collusive suits against insurars, The Suorernz Tourt found that the
statute bare nio rational relation 1o its purposs and found the statuiz viclated crateciion ™Y Tl

sSid Y LN ) ‘L]O IE D lt.‘.} SMPOSe dnd 1oumnad ine statuiz r;(‘ d. Pl Cu ...lc_,.f ’I‘u ExCri0n. e
Court roted tha: the siatuie created ai irrebunable presumplion that el niured passengers who sue

15 add-essed

ﬂ
=
Gy
—
e
[41]
L]
[
o
3]

arelated drive de se coliusively, In which the Court declined o innd

any “¢lassification”

{.1.

in Whinworis do net arise here. Neither the legisiature nor the TABC has create

into wiich Respondent is assigned or created an irebutiable presumption operaiing against

suspensions. :

The ALJ concludes ihat Respondent’'s ripht 1o the equal proteciion of ths laws has not been

violated.
s, iolation History

S panalty‘ oI

vt P gpaeengd qe- -
10T 58 Uzl L

Respondent’s assers 1is “violation historv™ shouid

cancelling Respondent’s permnits beczuse Respondent did not adrait any o the allegzed violations,

I

Respondent settizd cases 1n the past 1o avoid the expenses of litigalion and argues its agreements

with the Comumission should aot have an influerice over the Commussion's decision in 1ne prasent.

he ALY recommends thar the Commission give Respondent’s vielation history the weight

1t deems a riate. In dec:iging 2ight o give the history . repeated viclations o
it deemns ate. Ind tha hrio give the b ! ti f the same

seciton of the Code over a pericd of time should be considered significant Whemer or not

MO Whipwc etk v, By, 65% 8.2 [94, 165 Tex. 1983)

DY orl
PN
- FE Seded
X Gy LF S
(=~ 4 Ce— I .-
16 TE L ADNVTL D000 § 376008
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Respondent wished tc litgate them, 17 violations of sexual contact over 2 six vear period evidences

a serious and long standing compliance problem.

E, Sanctions
1. Geceral Rules
Asnoted above, & viclation of § 104.01(6) or § 104.01i 7)1 o the Uode would authorize the

commission 1o cancel Respondent’s permit or suspend it for nas more than 60 days.¥ Ia general,

if the Commission determines 0 suspend a permnt, the permities must be grven an oppertunity 1o

pay a civil penalty,”™ In a case where the suspension is based upon “an offense relating to

i
)

Ly

prostitution” the Commission must deiermine whether to allow the permitted will be given an

opportunity o pey & ivil penalv. % In determining wheiher to grant @ perinittes an opportunity to

pav a civil penaity, the Commistion must consider;

. thetype of penmit or lcense heid by the violating licsnsec or perrnitiee and whether the sale
ol alcoholic ‘ueverag s constilutes the primary or partial seurce of the licenses or permritieg's
business:

. the tyre of vinlation or violations charged;

. the licensee's or permittee s record of past violations,

. any aggrevaling or ane..oratin2 circumstances includine but not linnited to:

. whether the viclation was caused by intentional or reckless conduct by the

Huenses or }:-C'E"I'.flit[e&;

L]

E L &hbE2) ofthe Chds

£ § CiEma; of the Ccde= v“r'-ch Staies: m et ne cormm 55'6". ar wihorized to suspsnd a
permil o Lieense erder this {wive the DeTinITeS or conse i"e appoTUnity
10 pay a eivil -a‘na‘:f_yr “;e Ha. t‘ 2y the pemt* or ncen,: auspénded, " (eraphasis supplied) The word *'shall’

imposes a dety’
g i¢ prosiitution

1 fif] the basis for the suspan
> sz heve the

s15watgr shall detzrming whethes

or gambling, !
CPpOTIMly W pay & civil penalty rether than have the permis or license .
“may’ oreaies £1soroionary eutheriny o grarts permission of a power,)

2607y
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’ whether the violation caused the serfous bodly injury or death of ancther;
znd‘or
e whether the }z racter and nature of the licensse's oy nermifice s operation are
esonably calculated to avoid violations of the Aleshelic Beverags Codeand

Lules of the Co“:msswn. w7

Once the Commission has sertled on a length of suspension (it it does), «f miust deterne the
amount of penalty the permitiee will be allowed to pay in lieu of a suspension. First, the “amount
of the civil penalty may not be less than $150 or mere than 325,000 for each day the permit or

license was to have been suspended.”™ The amocunt rmust be “approvrizie for the nature and

serigusness of the viciation * ¥ The Commussion has to consider “the ovpz ot license or permit held;
the type of violztion: any aguravating or ameliorating ¢iroumstances concerning the violation; and

the permittes’s previous violations,”™

356038 4 sanclion the commission or

adrpinistrator finds just under the circumstances . . . if the congnission or administrates finds that™'"
® tnhe violaiion sould a0t ressonably have been pravented oy the perminize or lcgnsee 3y the
xercise of due diligencs;
’ the permmilies or licensee was entrapped:
. an agen!, servant, or s‘:rnp'ic:."rh of the permitiee or licenses viclated this code witheut the
knowiedge of the permuties or licenses;
v the permiite: or 11cm=ee did not knowingly violale Wis code:
. the permities or lcensse has demonstrated ctoed faith, including the aking of actions to
ATI0 uhd

rectiy the conseguences of the violation and 10 deter TUture »1olations, o
. the violatton was a fechnical one.'*

TG T She) of the Cods 18 TEX ADwiN CODE § 37 61(R)
ROg 1 64iah of the Code

g 14 () ofthe Cods
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Z. Cancellation for Violatiop of § 124.0146)

Regpondent holds a mixed beverage permit, mixed beverage [ate hovrs permit, and beverage
cartage perrt  The record is not clear whether the sale of zicohzlic beverages constities the
primary of partizl source of Respondent’s business. Respondeai appareatly charges a cover Lo enter
the premises. Mo avidence was admiked regarding whether Kespondent selis food. Arf best, the

Respondent has

h

record shows that the sale of alcohol is an imporzant, i partizl, soures of busines

n

agreed 1o 180 dsys of suspeasions, or agreed (o pay an aggregate $ 27 034 in civil penalties in lieu
of suspension ior prior violations. In eddition to 17 sexuzl contact oifznses irom 2000 to 2006,

Respondent has violatlons for a1 intexdcated permitiee or empieyes ¢n prenuses: sale or delivery of
alcohol te an intoxicated person; saies of two or more drinks at same Gme (O ine SAMe persen,
possession of mamjuana; viclation o §43.251 of Penal Code by employving a miner or chiid In a
sexually oriented businzss; solicilation of drinks; permifting minor (0 possess alcohol; possassi()n

code

of drug paraphernalia by employee; failure o repor
viglations., The sexual contact did not cause anvone sericus bodily injury or geath.
and nature of Respondent’s onsration ars not reasonably calcwiated Lo 2+ 5id some violations of the

Alechelic Beverage Code and rules of the commission.

The viaiaiion was not! caused by Respondent’s agent’s mtznticnal conduct, that s, the
evidence did noi prove that it was Ms. Clough’s conscious obiective or desire 1o cause Ms. Jeflerson

4

2 Instead, Ms. Clough’s actions were r=ckless. She knew or should

to engags jn a sexual contali.
have known of te possitility of sexual contacts occurring on the premisss. as found above. The
Commissicn weuld be justiile d in finding that Ms, Ciough was aware of, bt censclously

distegarded, “& cubstantial end wyjusufiable risk”™ that sexual coatass would ocour. The risk of

with Terpect 1o

T EN PN, CODE ANa J0.03{a) ! ‘mranO”"}(A person &
z& 10 Lthe conduct

Lo nature ofhis conduct orto 2 zesall o his conduect when {12 bis conasinas c',-
oF cause the result)
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Pocket No. 458

sexual contzet was likely enocugh that disregarding it as Mas. Clough did consututed “a gross

o

deviabon from: the Slandard of carve that an ordinary person voould exercise under all the

circumstances & viewed from Ms. Clough's standpoint.” ©  Ms. Clough iestified that she

consciously disrezarded the risk of sexual contact,’
Although the Standard Penalty Char! is not binding on the Commnission the ALY notes that
it calls for cancellation for @ third offense.'*® Inthe ALT's ¢pinion, the Commission would be

justifisd in cancelling Respondeni’s peomnits for the viclaton of § 104.51{8) ¢
IV, SUMMARY

-—f

The ALS makes the Tollowine recommendations 1o the Commission:

. ‘mar Respondent, in the person of Franees Clough, ¢ cmlt‘ed zr: act of sexual contact in

alic place on the premises, whigh is a violation ¢f £ 104 {}-1(’4_‘; cfthe Code
. et Aespondert’s emploves, Candace Teiierwh. &1 1 : RE

i place on the pramises, which is a violation of

. hat Re s;onuent s employes, Sholonda Alvxa:-zuc .k

al condict for a f2e 1n a public place oa the premises.

H(7)ofthe Code
. lespondent s vic !’L 1on niswery the welght 11 deemns anpropriaks.
. cancel Kespoadent’s permiis for the vioiation of § 104 $1(6) of the Code

der has been vnable

As demongtrated by Respondent's extensive violation history, Respon
or meilii’lg to comply with ihe Cade and the commission’s regulations. inlight ofthat histoy and

based upcn ihe seriousness of the current vislations, the ALJ recoomands RBespardent’s permits be

canceled,

V. FINDINGS OF FACT

-~

I TEx Pev CODE AN § 8 03{c) (Vermon 2007)

VY Prane v Snme, TIOOS W 2d 103194 {Tv. App— Beaumaont 1588, a0 pal 1

v 1

1 o, $ 37600 Stand
SlE TR ADWIN. 0GR § 37400 Stendard Ftnﬂ Chart,
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il

~3

2

16.

Tazz Men luc, d'0va Hardbody's of Arlinglon (Respondent ;a' ’s inixed beverage pernit,

ruxed baverage late hours permit, and beverags cartagz permit (coliedtively) MB-238362.
Respondent operates a nightctub called Hardbedy’s of Arfingtea (the club or Hardbody's)
located &t 3101 East Abram Street in Arlington, Tarrani COL\LD Te‘n:

s is a sexually oriented business,

b ]
=
L
r:j"
<l
L.
et
t

Sergeant Mike Yartis is a member of the Arlington Prlicz Depeatmernt vics unil.

T

On Falv 24, 2066, 827 Yantis visited Hardbeds “s in an undercover capad:
Sgt. ‘X’f.ntig er
approacked By atl
the ciub 5y her st

ed the club and took a seat in the main zres of the club Sgt Yantls was
ok temale he la‘[c" jdentified as Shalpnda Alexander, who was known at
age name, “Kelley.’

Ms, Alexander asked Set. Yantis if he would “like a dance™ in ihe VIP room.

Sgr Yamis agreed and Ms. Alexander escorted him 1o what was calied the VIP room: ¢ semi-
privare rodm located in the southwest comer of the Hardbody’s building
M . Alznander led Sgt, Yantis 10 one of the couches on the west wall ol the VIP room and

5
cated lum there.
Ms. Alcxander rernoved her biking wop and began 1o dance for Sgr. Yantis,

In the course of the dance, Ms. Alexander rubbed her oreasts against Szt Yanus’s face,
chest and groin. Ms, q.wem.nd\,,r placed her rpouth on Sgt. Yantis's groin.

After the dance. Ms. Alexander offered Sgt. Yantis an act of fellatic for the price of $100.

Ms. Alexander wld Sgi Yanus he would need a condom, 1o0id him leave the club and
purchase onc, wld hin 1he wounld need cash, told hin: to returr to the club, and 1old him she

wouid bz woarking until 9:00 o7 10:00 p.m.

Sgt. Yantis and Ms. Alexander were then approached by 2 black female later {dentified as
Candace Jerferson. whose stage name 18 Luscious.

Jelffersun was wearing a bcdy suit with the letters “FBT" onthe back Mex. Jefferson told
Set Yaatis that “FBI” siood for “female body inspector.

‘,:’
[
al
{f

< her raouth

Mz Jefizrson removed the bikint bottoms Ms. Alexand
oE2%es, | have

on Ms. Alexander’s promares, then stood up and loid Sg
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Sgt. Yanus arrested Ms. Alexander for prostitution and Ms. Jefferson for public lewdness.

r ?

Frances Clough was on the premuses that afternoon in her capacily as the day manager of

Hazdbody’s,

rlardboj\f s collests a cover charge from each patron as > gain eniry into the club
and requires photogre ipHL identification and approyr* eEch nalion
Each Hardbody's patron must gppear to be sober and not emetionally disturbed.

Respondeni’s violetion history includes a number of violatdons, 17 of which are sexual
comtact oﬁcnses, Tom 2000 w0 2006, None of the viclstions ar for sclicitation of
-

1
H
i

Cancace Jefferson and Shalonds Alexander were Responident semplovees, [ e |, they worked
for Respondent for financial ¢t other compensation:

a Thev wers engaged by Fespondent 1o be on the premises;
b They were allowcr.l o dence for tips on the prermizes: and
C, They werz given access to RG‘BPOH ent’s custormans.

A subctantial group o7 the public hes access 1o Respondent's premises. znd Respondent’s
m c

D..

A sexual contact cecurved bstween Candace Jefferson and Shalonda Alexander whern
fefforsonremoved the bikini botioms Ms. Alexander was wezring and placed her tnouth
on Ms. Alexander’s groin area

Mz, Jerferson acted vwaith the intent to arouse or graify the sexual desire of Sgt. Yanils.

Nis. Jziferson performed this ot volunterily and was awire of the negure of ey condust and

acted kncwingly.
Ma, Clough knew or should heeve known of Ms. Jefferson's conduct.

Ms. Clough permitied an act of sexual contact in 2 pubiic place on Ui pIrom.ses.
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'\} }. t i I 1 t
3 lespondent’s empiovee, Ms. Jefferson, engaged in an zct of sexual conlact ina public place
on the nremises.
32, Ms Alexander solicited Sgt. Yamis in a public place to engage in sexval conduct for a fee.
33. Ms. Alexander was aware of the naturs of her offer. and acted erc-v-;ingfy, tecause

Lot
hi

(9%
(W)

L
o

b

Ll

A

Ms. If\andel wld Ser Yanus ke would nesd a condom told him feave the clib and
purchasc toid anmn he would need cash, teld him o retun o the club, and iold Fim she
would be erkln”f antit 9: “G w0 10:00 p.m.

25 of the time, place,
chthes heanng was

; 3, 2007, Swat issusd @ notice of hearing intorm:
and nanee of the hearing, of (he l2gal authority and juris
: iving ence U2 the particular sections of 1he staiuies and ruies mvolved, and
inziuding a short, plan staizment of the matters assenad.

On April 13, 2007, a public hearing was convened ber

Camp Bowiz BUL]L.vdI'C] Suite 400, Fort Worth, Tarran S alf was

represenied by Barbara Moore, an attorney with the TABC L:gal Division. Respondent
ounsel, 1 G

a.pps ed through ils (,g,mpnouer TLIHOL""} Corbett and 1ts connsel, Trmothy & ffith and
Steven Swander. The hearing ended on April 13, 2007,

The rzcord was clased on June 8. 2007,

Vil. CONCLUSIONS OF LAW

ABC has jurisdicticnn over this matier pursuant to Chapter > of the Texas Alcoholic

T
Beverags Codsz (the Code),

SOAH zas jurisciciion over all matters relating to e cenduct of a hearing ir this
of fact and

proceeding, including the preparation of a proposal for decision with findings o

-

Taw purspant o TEX. Gov'y Copt AN ¢h. 2003 (Verpon 20071

"*3

COnCiusions o

ireg b;v’ the Administrative Procecurs Aot TEX.
"T

1 5
C-:r» T‘C-’.“D.r: AN, \t A,O.,C-Sl an c‘g‘;@

inanact of sexual contactin @ public place on the preraises,
whick 2 & viglation of § 104.01{6) of the Code.

Respondent’s emplovee engagern

Respondeni’s emplioyee knowingly oifered to engage in sexual conduet for 2 fec ina public
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place on the premises, which is a2 vislation of § 104.01({7} ofthe Code.

SIGNED July 31, 2007,

ROBERTF. JUNES JR. /
ADMINISTRATIVE Saw JUzce
STATE OFFICE OF ADWEASTRATIVE HEARINGS
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STATC OFFICE GF ADMINISTRATIVE HEARINGS

G777 Camp Bowie Blvd.
Ft Worth, Texas 76116
Fhone (817} 731-1733
Fax {817) 377-3708

SERVICE LIST

AGENCY. TZXAS ALCOQHCLIC BEVERAGE COMMISSION
CASE: Tazz Man inc J'b/a Hardhody's of Arlington
DOCKET NUMBER: ALB-i-2124

AGENCY CASE NO: 543350

Goi

Barbara Mocre AGENCY COUNSEL
Staff Alternay BY FAX

Texas Alccholc Beverage Commission

Fax 214/672-452

FPh: 21468784334

Tim Griffith ATTORNEY FOR RESPONDENT
101 West Paric BRd | ; BY FaX

Planc, Texas 730¥4

Ph 214/585-2380

Fax: 489-742-35%"

A
[os

ﬁi
(53
Lol
L8 ]

-

as of July 37, 2007
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State Office of Administrative Hearinss

Shelia Bailey Tax]or
Chief Administrative Law Jud ae

September 19. 2007

LA FACSIMILE

Y

$12/206-3498

Alan Steen. Administrator

Texas Alcoziolic Beverage Commission
Barbara Maogre, Staft Avtorazy VIA FACSIMILE
Texas Alconolic Beverzge Coramission 214:678-4030

VA FACSIMILE
169.7¢2-9521

Timothy Gritfith
Attorney for Kosporden:

Lockel Ng, 433-0%-2124; Texas Alcoholic Beverage Commbssion v, sz Slan lne. d/bia

KRE:
Hardbody’s ef Aviington (TABC Mo, 343530)

Dear Mr. Stcon:

The AL Thas receir ed and reviswed the Respondent’s Excepiions to the Proposal for Decision
in thz above referenced case.  Afier review, the ALJ 15 of the opumion the Prooosal for Decision
addresses the issues raised oy Respordent and should stand as written.

7

S Lanll Sl Bvd L Sime 100 e Tost Werh, P=czs Tald
B17; Tii-1733 Fax Ei7) 577400

it Y sagah. skare 1 6



