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PROFPOSAL FOR DECISION

The Texas Alcobolic Beverage Commission (TABC) staff’ (Petitionsr) brought this
enforcement action against Mansur Nazir d'b/a Bill Up Food Store (Respondent), alleging that
Respondent, with criminal negligence, sold an alcoholic beverage to a minor on the licensed
premises, in violation of the Texas Alcoholic Beverage Code. Petitioner requestsd a 15-day
suspension of Respondent’s perruits. In lieu of suspension, Petitioner requested that Respondent pay
a civil penalty of 32,250, For reasons discussed in this proposal, the Administrative Law Judge
(ALJ) finds Petitioner proved its allegations. The ALJ recomumends a 15-day suspension of

Respondent’s permits. In Iieu of suspension, TABC shiould allow Respondent to pay a $2,250 civi?

penalty.
I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

TABC has jurisdiction over this matter under TEX. ALCO. BEV. CODE ANN. ch. 5 and &2
11.61(b}2), 61.71{a)(5), and 106.13. The State Office of Administrative Hearings (SOAH) has
jurisdiction over all matters related to conducting a hearing in this proceeding, including the
preparation of a proposal for decision with preposed findings of fact and conclusions of law,

pursuant to TEX. GOV’'T CODE ANN. ch. 2003,

On May 4, 2006, Petitioner issued its notice of hearing, directed to Respondent. The notice

contained a staterent of the time, place, and nature of the hearing; a statement of the legal authority
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and jurisdiction under which the hearing was to be held; a reference to the particular sections of th

statutes and rules involved; and a short, plain statement of the matters asserted, as required by TEX.

Gov't CODE AnN. § 2001.052.

On June 19, 2006, s hearing convened before SOAH ALJ Cindy T. Greenleaf at the SQAE
field office located at 6777 Camp Bowie Bivd., Suite 400, Fort Worth, Tarrant County, Texas.
Petitioner was represented at the hearing by Diane Brown, TABC Staff Attomey. Responder:

appeared and was represented by its attorney, John Burton. Followmg presentation of evidence, t2

record closed on June 19, 2006.

. APPLICABLE LAW

Pursuant te TEX. ALCO. BEvY. CODE ANN. § 61.71, TABC may cancel or suspend a retail
dealer’s eff-premise license for not wore than 60 days if the licensee, “with criminal negligence,
sold, served, or delivered an alcoholic beverage to a minor” on the licensed premises. Additionally,
pursuant to TEX. ALCO. BEV. CODE ANN. § 106.13, TABC may cancel or suspend a retail license or
permit for notmore than 90 days if the licensee or permittee, ““with crimmal negligence, sold, served,

dispensed, or delivered an aleoholic beverage to a minor” on the hcensed premises.

Further, criminal neghgence is defined in TEX. PEN. CODE ANN. § 6.03(d) as follows:

A person acts with criminal negligence, or 1s cniminally negligent,
with respect to circumstances swrounding lns conduct or the result of
his conduct when he ouglit to be awars of a substantial and
unjustifiable risk that the circumstances exist or the result will occur.
The risk must be of such a nature and degree that the fatlure to
perceive it constitutes a gross deviation from the standard of care that
an ordinary person would exercise under all the circurnstances as
viewed from the actor's standpoint.

Pursuant to § 11.64 of the Code, when a license or permit suspension Is authorized, the



0

T

;
/

1372006 12:00 FAX

Page3 of &

S0AH Docket No, 458-04-1879

TABC Docket No, 513523
Proposal for Decision

licensee or permittee must be afforded the opportunity to pay a civil penalty in lieu of the suspensicn.
In determining the amount of the penalty, the Texas Alcoholic Beverage Commission shall consider

the econcnilc impact a suspension would have on the licensee or permittee.

IIl. EVIDENCE

Al Respondent’s Permit/License

Respondent holds a Wine Only Package Store Permit, Q-213209, and a Beer Retailer’s Gff
Premise License, BF-252093, issued by TABC, for the premises located at 2274 Hemphill, Fort
Worth, Tarrant County, Texas. Both were originally issued on Febraary 2, 1990, and have been

continuously renewed.

B. Alleged Sale to Minor on Licensed Premises

The following evidence describes a sale to a minor occurring on Respondent’s premises on

November 19, 2005, This evidence was undisputed.

On November 19, 2005, TABC Agent John Graham entered Respondent’s premises fo
conduct a “minor” sting operation. Agent Graham entered the premises prior to Jason Niemeia, 2

17-year-old male. Before entering the premises, Agent Graham had instructed Mr. Niemela o

atte'mpt a purchase of beer, be truthful, and present his valid Texas Drriver’s Licanse upon request

of the cashier.

In Agent Graham’s view, Mr, Niemela entered the premises and proceeded directly fo the
beer cooler. He retrieved a Keystone Light can of beer and approached the Respondent, who was

the cashier behind the counter. Respondent failed to request identification from Mr. Niemela and

accepted his $1 in payment for the beer.
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Following this sale, Agent Graham confirmed through site, labeling, markings, and his
tfamiliarity with the product that the Keystone Light purchased by Mr. Niemela was, in fact, #n

alcoholic beverage.

Respondent presented no evidence for consideration in this proceeding, no evidencs
regarding the econormic impact any suspension on his permit and license might have on his business,

nor any evidence reflecting any aggravating or mitigating circumstances involved.

IV, ANALYSIS

The undisputed evidence clearly establishes that Respondent sold an alcoholic beverage 1o
17-year-old Jason Niemela on Respondent’s licensed premises, The evidence also establishes thar
this act was comritted with criminal negligence. Respondent failed to request ideutification froz:

Mr. Niemela, even though he was prepared o present ltis valid Texas Driver’s License as evidence

that he was a minor.

The only contested issue to be determined in this case is the length of suspension or amour:
of civil penalty to be imposed in licu of suspension. Petitioner recommended a suspension pericd
whtch falls within the Standard Penalty Chart for this violation. See 16 TEX, ADMIN. CODE § 37.6G.
Although Respondent requested a lesser penalty, Respondent did not offer any recommendation, did
not offer any evidence regarding the economic impact a suspenston on Respondent™s perrmt and
license might have on his business, nor offer any aggravating or mitigating circumstances.

Therefore, the ALJ has nothing to consider which could justify reducing the civil penalty

recommended by Petitjoner.

Based on this violation, the ALT recommends a 15-day suspension of Respondent’s permniit
s ¥ Susp D L

arid license, As zn alternative to this suspension, TABC should allow Respoudent to pay a 52,250

civil penalty.
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Y. PROPOSED FINDINGS OF FACT

Mansur Nazir d'b/a Bill Up Food Store (Respondent) holds a Wine Only Package Store
Permue, (-213209, and a Beer Retailer’s Off Premise License, BF-2352093, issued by the
Texas Alcohelic Beverage Commission (TABC), for the premises located at 2274 Hemnphil;,
Fort Worth, Tarrant County, Texas. :

Both the permit and the license were originally issued on Febrary 2. 1990, and have been:
continuously renewed.

On November 19, 2005, TABC Agent John Graham entered Respondent’s premises o
conduect a “minor” sting operation.

Agent Graham entered the premises prior to Jason Niemela, a 17-year-old male.

Before entering the premises, Agent Graham bad instructed Mr. Niemela to attempt =
purchase of beer, be truthful, and present his valid Texas Driver’s License upon request ¢f

the cashrer.
In Agent Graham’s view, Mr. Niemela entered the premises and proceeded directly to the

beer cacler. Heretrieved a Keystone Light can of beer and approached the Respondent, whe
was the cashbier behind the counter.

Respondent failed to request identification from Mr. Niemela.

Respondent accepted Mr. Niemela’s §1 in payment for the beer.

Following this sale, Agent Graham confirmed through site, iabeling, markings, and his
familiarity with the product that the Keystone Light purchased by Mr. Niemela was, in fact,
an aleoholic beverage.

On May 4, 2006, TABC staff (Petitioner) issucd its notice of hearing, directed to
Respondent.

The notice contained a staternent of the time, place, and nature of the hearing; a statement
of the legal anthority and jutisdiction under which the hearing was to be held; areference to
the particular sections of the statutes and rules involved; and a short, plain statement of the

matters asserted.
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On June 19, 2006, a hearing convened before State Office of Administrative Hearings

(SOAM) Administrative Law Judge Cindy Greenleaf at the SOAH field office located a:
6777 Camp Bowie Blvd., Suite 400, Fort Worth, Tarrant County, Texas.

Petiwoner was represented at the hearng by Diane Brown, TABC Staff Aftorney
Respondent appeared and was cepresented by his attorney, John Burton.

Following presentation of evidence, the record closed on June 19, 2006.
¥I. PROPOSED CONCLUSIONS OF LAW

TABC has jansdiction over this matter. TEX. ALCO. BEV. CODE ANN. ch. 5 and §§
11.61(03(2), 61.71(a)(5), and 106.13.

SOAH has jurisdiction over all matters related to conducting a heaning in this proceeding,
including the preparation of a propesal for decision with proposed findings of fact and
coniclusions of law. TEX. Gov'T CODE ANN, ch. 2003.

Respondent received proper noticé of the hearing. TEX. Gov’T CODE ANN. § 2001.052,

Kespondent, with eririnal negligence, sold an alcohiolic beverage to a minor onthe lcensed
premises. TEX. PEN. CODE ANN. § 6.03(d). ‘

Resnondent’s permit and license should be suspended fof 15 days. TEX. ALCO. BEV. CODE
ANN. §561.71 and 106.13 and 16 TEX. ADMIN. COpE § 37.60,

Ag an altermative to suspension, Respondent should be permitied to pay & $2,250 civil
penaity. TEX. ALCO. BEV. CODE ANN. § 11.64.

é‘»M‘WMMQﬁA

CINDY T. GREENLEAE..

ADMINISTRATIVE LAW J@CE
STATE OFFICE OF ADMINISTRATIVE Hﬂfxm GS

SIGNED Jaly 13, 20006,
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STATE OFFICE OF ADMINISTRATIVE HEARINGS

6777 Camp Bowie Bivd.
Ft. Worth, Texas 76116
Phone (817) 731-1733
Fax (817) 377-3706

SERVICE LIST

AGENCY: TEXAS ALCOHGLIC BEVERAGE COMMISSION
CAZSE:; Mansur Nazir d/bfa Bill Up Food Store
DOCKET MUMBER: 458-08-1874

AGENCY CASE NO. 513523

Dizne Brown AGENCY COUNSEL
Siaff Attarney : BY FAX

Texas Alcoholic Baverage Commisston

Fax: 214/6878-4050

Ph: 214/678-4000

John R, Burton ATTORNEY FOR RESPONDENT

Attorney at Law BY FAX
2200 Hemphill Strest

Fort Worth, Texaz 76110

Ph: 817/922-6875

Fax: 81719213740

as of July 13, 2008
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State Office of Ad inistrative Hearings

Shelia Bailey Taylor
Chief Administrative Law Judge

Tuly 13, 2006

Alan Steen, Administrator VIA FACSIMILE 512/206-3498
Texas Alcgholic Beverage Commission

RE: Docker No. 458-06-1879; Texas Alcoholic Beverage Commission vs Mansur Nazir
d/b/a Bill Up Food Store, (YABC Case No, 513523)

Dear Mr, Steen:

T —-_,ﬁ.j

Enclosed please find a Proposal for Decision in the above-referenced cause for the consideration ¢ the |
Alcoholic Beverage Coonnission. Copies of the proposal are being sent to Diane Brown, attorney for Texa
Alcoholic Beverage Commission, and to John Burton, attorney for the Respondent. The Toxas Alecholic Baverag
Commission {TABC) staff (Petitioner) brought this enforcement action against Mansur Nazir d/b/a Bill U Fo
Store {Respondent), alleging that Respondent, with criminal negligence, sold an alcoholic beverage to a mings o
the licensed premises, in violation of the Texas Alcoholic Beverage Code. Petitioner requested a 15-d
penalty of $2,250. For reasons discussed in this proposal, the Adininistrative Law Judge (ALT} finds ?«smu-
proved its allegations. The ALJ recommends a 1 5-day suspension of Respondent’s permits. Inlieu of sispen
TABC should allow Respondent to pay a $2.250 civil penalty.

Pursuant to the Administrative Procedure Act, each party has the right to file excephons to the ¢
accompanicd by supporting briefs. Exceptions, replies to the exceptions, and supporting brizfs must be
the Comrnission according o the agency'srules, with a copy to the State Office of Administrative Heari:
at 6777 Camp Bowie Blvd,, Suite 400, Fort Worth, Texas 76116. A party filing exceptions, replies, and

serve a copy oo the othey party hereto.
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Sincerely,
[

oy,
/f\‘f'%%‘» :@“%‘\
Cindy Greerfleaf - [\‘.,/\}

Administrative Law Judge

CCGidd
Diane Brown, TABC Staff Attorney, VIA FACSIMILE 214/678-4050
John Burton, Attormey for Respondent, VIA FACSIMILE, 817/921-9740

‘ 6777 Cump Bowic Blvd. . Smite 400 @ Fart Worth, Texas 76116
(817 731-1735 Fax (817) 377-3706
! http:/www soah gbate. o ws




