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IXTAPA SEAFOOD & MEXICAN GRILL LLC § BEFORE THE TEXAS 
DIB!A IXTAPA SEAFOOD & MEXICAN § 
GRlll § 
PERMIT NO(s). MB5l8330, LB518331, § 
FB518322 § 

§ ALCOHOLIC 
§ 

HARRIS COUNTY, TEXAS § 
(SOAH DOCKET NO. 458-06-1929) § BEVERAGE COMMISSION 

ORDER MODIFYING PROPOSAL FOR DECISION 

CAME ON FOR CONSIDERATION this 26th day of September 2006, the above-styled 
and numbered cause. 

After proper notice was given, this case was heard by Administrative law Judge Timothy j 

Horan. The hearing convened on May 5, 2006 and adjourned the same day. The Administrative La", 
Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions of Law 
on July 6, 2006. The Proposal For Decision, attached as Exhibit "N', was properly served on ail 
parties who were given an opportunity to file Exceptions and Replies as part of the record herein. A, 
of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration of the Proposal for Decision, adopts the Findings of Facts and Conclusions of Law 
of the Administrative Law Judge, with the following modification. The Assistant Administrator 
amends Conclusion of Law No, 6 to read as follow: 

6.	 Based upon Conclusion of law No.5 and TEX. ALea. BEV. CuuEANN, §§ 11.61 (b) (2; 
and 61.71 (a), Respondent's permits shall be cancelledfor cause. 

The Assistant Administrator hereby adopts the Findings of Fact and Conclusions of Law of 
the Administrative Law Judge, which are contained in the Proposal For Decision, and as modified ir. 
the rnanner stated above, and incorporates those Findings of Fact and the modified Conclusions 0 

Law into this Order, as if such were fully set out and separately stated herein. All Proposed Finding 
of Fact and Conclusions of Law, submitted by any party, which are not specifically adopted herein 
are denied. 

IT IS THEREj;'ORE ORDERED, by the Assistant Administrator of the Texas Alcoholi 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage' 
Code and 16 TAC §31.1, of the Commission Rules, that Respondent's permits and licenses b. 
CANCELLED FOR CAUSE. 



This Order will become final and enforceable on October 17, 2006 unless a Motion for 
Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties by in the manner indicated 
below. 

SIGNED this the 26th day of September 2006, at Austin, Texas. 

On Behalf of the Administrator, 

Je ene Fox, Assistant Administrator 
Texas Alcoholic Beverage Commission 

Ilon, Judge Timothy J. Horan 
State Office of Administrative Hearings 
2020 North Loop West, Suite II J 
Houston, Texas 77018 
VIA FACSIMILE 713-812-1001 

Ixtapa SeaFood & Mexican Grill LLC 
d/b/a Ixtapa Seafood & Mexican Grill 
RESPONDENT 
5035 Edgegate 
Spring, Texas 77373 
CERTIFIED MAIL NO. 70053110000064090109 

Lindy B Hendricks 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Houston District Office 



"';~4ec, pc;{'/tt'e!:j:j. tj / i 
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TEXAS ALCOHOLIC BEVERAGE § BEFORE THE STATE OFFICE 
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§ 
~ § OF 

§ 
IXTAPA SEAFOOD & MEXICAN GRILL LLC § 
D/B/A IXTAPA SEAFOOD & }[EXICAN GRILL § 
HARRIS COUNTY, TEXAS § 

§ ADMINISTRATIVE HEARINGS 

PROPOSAL FOR DECISION 

The Texas Alcoholic Beverage Commission (TABC) staff(Petitioner) brought this disciplinary 

action against Ixtapa Seafood & Mexican Grill LLC dJb/a Ixtapa Seafood & Mexican Grill 

(Respondent), alleging the following violations: I.) Respondent issued checks or drafts for the purchase 

ofbeer which were dishonored when presented for payment: 2.) failed to pay a debt for taxes, fees, or 

penalties to the State, or payments of penalties imposed by Chapter 183, Tax Code (Mixed Beverage 

Gross Receipts Tax Act); 3.) Is subject to a [mal detcrmination of taxes due and payable under the 

Limited Sales, Excise and Use Tax Act (Chapter lSI, Tax Code) or is shown on the records of the 

ComptrolierofPublic Accounts as being subject to a final determination oftaxes due and payableunder 

Chapter 321, Tax Code; and, 4.) No longer holds a sales tax permit as required for the place ofbusiness 

covered by the alcoholic beverage permit; all are violations ofthe Texas Alcoholic Beverage Code. 

Petitionerrequested that Respondent's renewal application be denied. The Administrative Law Judge 

(ALJ) agrees with this recommendation. 

I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY 

The Texas Alcoholic Beverage Commission has jurisdiction over this matter under TEX. ALCO. 

BEY. CODE ANN. eh. 5, §§ 11.61(b)(2), 24.06, and 61.71 (a)(l). The State Office of Administrative 

Hearings (SOAH) has jurisdiction over all matters relating to conducting a hearing in this proceeding, 

including the preparation of a proposal for decision with proposed findings offact and conclusions of 

law, pursuant to TEX. GOy'T CODE ANN. ch. 2003. 
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On April 10,2006, Petitioner issued itsnotice ofhearing, directed to Ixtapa Seafood & Mexican 

Grill LLC d/b/a Ixtapa Seafood & Mexican Grill, 5035 Edgegate, Spring, Texas 77373, via certified 

mail, return receipt requested. The notice was delivered on April 12, 2006, as evidenced by the 

certified mail receipt. On May 5,2006, a hearing convened before SOAR ALJ Timothy J. Horan at 

2020 North Loop West, Suite # Ill, Houston, Texas. Petitioner was represented at the hearing by 

LindyB. Hendricks, TABC StaffAttorney. Respondent did not appear and was not represented at the 

hearing. After presentation ofevidence regarding notice and jurisdiction, the record was closed on May 

12,2006. 

II. DISCUSSION 

Based on the failure ofRespondent to appear at the hearing, Petitioner requested thatthe default 

provisions of I TEx. ADMtN. CODE § 155.55 be invoked. The AU finds that Petitioner issued notice 

in compliance with I TEX.ADMIN. CODE §§ 155.27 and 155.55 and TEX. Atco. BEV. CODE ANN. § 

11.63. Pursuant to I 'Ex. ADMIN. CODE § 155.55, the allegations presented in the notice ofhearing are 

deemed admitted as true. Accordingly, the ALJ has incorporated these allegations into the Proposed 

Findings ofFact below. As admitted. the allegations support the conclusion that Respondent violated 

the TEX. ALeo. BEV. CODE as set out in the notice and that the penalty is appropriate. 

III. FINDINGS OF FACT 

I.	 Respondent, Ixtapa Seafood & Mexican GrillLLCd/b/a Ixtapa Seafood & Mexican Grill holds 
a Mixed Beverage Permit MB-518330, Mixed Beverage Late Hours Permit LB-518331 and 
Food and Beverage Certificate FB-518332 issued by the Texas Alcoholic Beverage 
Commission (TABC), for the premises located at 231 FM 1960 West, Houston, Texas. 
Respondent's mailing address is 5035 Edgegate, Spring, Texas 77373. 

2.	 On April 10,2006, Petitioner issued its notice ofhearing to Respondent, for a hearing that was 
held on May 5,2006. The notice ofhearing was sent via certified mail to Respondent's address 
of record. 5035 Edgegate, Spring, Texas 77373, and was delivered on April 12, 2006 as 
evidenced by the certified mail receipt. 

3.	 The notice of hearing contained a statement of the time, place, and nature of the hearing; a 
statement of the legal authority and jurisdiction under which the hearing was to be held; a 
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reference to the particular sections of the statutes and rules involved; and a short, plain 
statement of the matters asserted. 

4.	 The notice ofhearing also contained the following language in 12-pointor largerboldface type: 
If a party fails to appear at the hearing, the factual allegations in the notice of hearing will be 
deemed admitted as true, and the relief sought in the notice of hearing may be granted by 
default. 

5.	 A hearing convened before Timothy J. Horan, an Administrative Law Judge with the State 
Office of Administrative Hearings (SOAH), on May 5,2006. Respondent did not appear and 
was not represented at the hearing. The record was closed on May 12, 2006. 

6.	 On or about Septe~&~;'8, 2005 and October 14,2005, Respondent issued checks or drafts for 
the purchase ofbeer which were dishonored when presented for payment. 

7.	 On or about March 20, 2006, Respondent failed to pay a debt for taxes, fees, or penalties to the 
State, or payments of penalties imposed by Chapter 183, Tax Code (Mixed Beverage Gross 
Receipts Tax Act). 

~ 

8.	 On or about February 6, 2006, February 16, 2006, March 20, 2006 and April 17, 2006, 
Respondent is subject to a [mal determination oftaxes due and payable under the Limited Sales, 
Excise and Use Tax Act (Chapter 151, Tax Code) or is shown on the records ofthe Comptroller 
of Public Accounts as being subject to a [mal determination of taxes due and payable under 
Chapter 321, Tax Code. 

9.	 On or about May 20, 2005, Respondent no longer holds a salestax permit as required for the 
place of business covered by the alcoholic beverage permit. 

IV. CONCLUSIONS OF LAW 

I.	 TABC has jurisdiction over this proceeding pursuant to TEx. ALCO. BEY. CODE ANN. ch. 5, §§ 

I 1.61(b)(2), 24.06, and 61.7 I(a). 

2.	 SOAH has jurisdiction over all matters relating to conducting a hearing in this proceeding, 
including the preparation of a proposal for decision with proposed findings of fact and 
conclusions of law, pursuant to TEX. GOy'T CODE ANN. ch. 2003. 

3.	 Petitioner issued its notice ofhearing in compliance with I TEX. ADMIN. CODE §§ 155.27 and 
155.55 and TEx. At.co, BEV. CODE ANN. § 11.63. 

4.	 The hearing proceeded on a default basis as authorized by I lEX. ADMIN. CODE § 155.55. 
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5.	 Respondent violated TEX. ALCO. BEV. CODE ANN. §§ 11.61(b)(2), 11.61(b)(5), 11.61(c)(2), 
11.61(c)I), 11.46(a)(5) and 61.73(b) 

6.	 Based upon Conclusion of Law No.5 and TEx. ALCO. BEV. CODE AN};. §§ 11.61(b )(2), and 
61.71(a), Respondent's renewal application is denied. 

SIGNED July 6, 2006. 

TIMOTHY J. HORAN _-r-
ADMINISTRATI T AW DGE 
STATE OFFI OF INISTRATIVE HEARINGS 



State Office ofAdministrative Hearings
 

I 
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Shelia Bailey Taylor
 
Chief Administrative Law Judge
 

July 6, 2006 

Alan Steen VIA REGULAR MAIL 
Administrator 
Texas Alcoholic Beverage Commission 
5806 Mesa Drive 
Austin, Texas 78731 

RE:	 Docket No. 458-06-1929; Texas Alcoholic Beverage Commission v, Ixtapa 
Seafood & Mexican Grill LLC d/b/a Ixtapa Seafood & Mexican Grill 

Dear Mr. Steen: 

Please find enclosed a Proposal for Decision in this case. It contains my recommendation 
and underlying rationale. 

Exceptions and replies may be filed by any party in accordance with I TEX. ADMIN. 

CODE § 155.59(c), a SOAR rule which maybe found at www.soah.state.tx.us. 

~.I 
Timothy J~..H~~o~ra~n~.::;:Z'::~---
Administr . e Judge 

Till/mo 
Enclosure 
xc:	 Lindy B. Hendricks, Staff Attorney, Texas Alcoholic Be...-erage Commission. 427 V.i. 201 

1> Street. Suite 600, Houston, 
Texas 77008 - VIA REGULAR MAIL 
Ixtapa Seafood & Mexican Grill LLC d/b/a Ixtapa Seafood & Mexican Grill, 5035 Edgegate, Spring, Texas 77373 
VIA REGULAR MAIL 

2020 North Loop West, Suite 111 • Houston, Texas 77018 
(713) 957-0010 Fax (713) 812-1001 

httpr/rwww.soah.state.tx.us 


