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§ BEFORE THE STATE OFFICE 

TEXAS ALCOHOLIC BEVERAGE 
§

COMMISSION, 
§


Petitioner 

§ 
§

v. § 

311 MOCKINGBIRD, INC. D/B/A §
§ 

OF 


BARNEY'S BILLIARD SALOON NO. 11 


PERi"llT NOS. MB235263, LB235264 § 
§


VICTORIA COUNTY, TEXAS 
§


(TABC CASE NO. 615674), 
§ ADMINISTRATIVE HEARINGS

Respondent 
§ 

PROPOSAL FOR DECISION 

The staff of the Texas Alcoholic Beverage Commission (Staff, TABC) requested that 

permits of3 I l Mockingbird. Inc. d/b/a Barney's Billiard Saloon No. ll (Respondent) be cancele.:: 

because Respondent violated the Texas Alcoholic Beverage Code and Commission rules by sen·in:; 

an alcoholic beverage to an intoxicated person who was later involved ir a fatal automobile acciden. 

The Administrative Law Judge (ALJ) recommends that Respondent's permits be canceled. 

I. PROCEDURAL HISTORY A:.'IID JURISDICTION 

There are no contested issues of no·:ice or jurisdiction, and thEse matters are set out in 

Findings of Fact and Conclusions of Law without further discussion Lere. 

The hearing on the merits convened on July 17 and 18, 2006, at the State Office 

Administrative Hearings (SOAR), 5155 Flynn Parkway, Suite 200, Corpus Christi, Texas, befc 

ALJ Melissa M. Ricard. TABC was n:presented by its staff at1·omey, W. Michael Cady 

Respondent appeared through its attorney, Ronald A. Monshaugen. Evidence and argument W' 

heard, and the record closed on August 18, 2006, after closing briefs and replies v;,ere subw 
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On August 28, 2006, the Respondent filed a Mot10n for Post-Hearing Rebuttal/Impeachment 

Evidence. On September 11, 2006, the Petitioner filed a Supplemental R·~sponse to that Motion with 

a motion to admit additional evidence. By order dated September 12. 2006, both motions were 

denied. 

II. BACKGROUND 

Permit issued by the TABC for the premises knmvn as Barney's Billiard Saloon at 311 MockingbirdRespondent is the holder of a Mixed Beverage Permit and a 1V.ixed Beverage Late Hours 

Lane, Victoria, Victoria County, Texas (Barney's). 

On December 11, 2006, Eric Hughes, age 27, ofVictoria, Texas, met with friends atBarney·, 

to celebrate his birthday. While he was there, Mr. Hughes was seNed ;everal drinks. Mr. Hughe; 

was served at least four large specialtyLong Island Iced Teas and a shooter of"liquid cocaine" ove 

Mr. Hughes imtiated a ftght with several other men and was physical}'· 

a short period of time. 

removed from the establishment by the manager, Mr. George Sample. Someone threatened to ca:J. 

the police. Mr. Hughes got into his car ar,d drove away, spinning hcs tires. Minutes later, 1\;:'.L 

Hughes ran a stop sign, killing Mrs. Cynthia Garza and injuring the th:ee yo1mg girls who were 

her car. Mr. Hughes plead guilty to intoxication manslaughter and is serving a I0 year sentenc·~ 

III. THE ALLEGATlO:-.IS AND APPLICABLE LAW 

A. Allegations 

Staff alleges that Respondent, its agent, servant or employee, sold or delivered an a!cohe .. c 

beverage to an intoxicated person, in violation ofTEX. ALCO. BEV. CCDEAN)!. § ll.6l(b)(l4); ac· 

J 

that Respondent, its agent, servant, or employee, sold, served, or proY ded an alcohohc beverage 

1 
Department Ex. 31 
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an indivtdual when, at the time the provision occurred, tt was apparent to the provider that the 

individual was obviously intoxicated to the extent that he presented a clear danger to himself and 

others, and the mtoxication was a proximate cause of the damages su:'fered, in violation of TEX. 

ALCO. BEV. CODE A~. § 2.02. 

B. Respondent's Affirmative Defense 

Respondent raised TEX. ALCO. BEV. CODE ANl'. § 106.14(a), or the "safe harbor" statute, as 

an affirmative defense, claiming tl:lat Respondent is protected fron TABC's action because 

Respondent complied with this statute. 

In pertinent part, TEX. ALCO. BEV. CODE ANN. §l 06.14(a) sMes that the sale, servic'". 

dispensing, or delivery of alcoholic beverages to a minor or an into:<icated person shall not 

attributable to the employer if: 


the employer requires its employees to attend a Commi~sion approved seller 


(1) 

training program; 


the employee has actually attended such a traimng pro~'l'am; a.'1d 

(2) 

the employer has not directly or indirectlyencouraged th•! employee to violate 

(3} 
such law. 

A licensee who claims exemption from administrative action under TEX. ALCO. BEV. 

TABC's action agains1 a permitee 1s barred 

At-'N. § 106.l4(a) bears the burden of pro() f. 

permitee alleges and proves all three components of the statute. 

The Department contends that the safe harbor defense is not a:lplii:able to this matter 

under TABC Rule § 50.10(c), the Respondent has more than two 'iolations in a twelve me:::•:. 

period. TABC Rule§ 50.1 O(c) provides: 
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(c) Proof by the Commis.swn that an employee or agent of a 

licensee/permitee sold, delivered or served alcoholic beverages to a 

minor or intoxicated person, more than twice within a 12 mcnth period, 

shall constitute prima facie evidence that the licensee/pennitee had 

directly or indirectly encouraged violation of the relevant laws. 

IV. EVIDENCE AND ANALYSIS 

an intoxicated person, in violation of TEX. ALCO. BEV. Cm•E ANl'. § U.6l(b)(14), on
Did Respondent, its agent, servant or employee, sell or delive.r an alcoholic beverage to 

A. 


December 11, 2004? 


1. Evidence 

a. Mrs. Hubbard's testimony 

l\1rs. Amanda Hubbard was with her husband and Mr. Hughes 0:1 December J l, 2004. 

City, she saw Mr. Hughes consume two drinks. Mr. Hughes left Dodge City, and 20-30 minut;cs 

later, Mrs. Hubbard and her husband followed. They drove fiTst to or.e place, but did not see M... 

Hughes' vehicle there, so they contirmed on to Barney's which was aaout 10 minutes away ru'1d 2. 

favorite place ofMr. Hughes to play pool. They follnd Mr. Hughes' vehicle, a white Jimmy 

in the parking lot of Barney's, parked right in front of the front door. 

Mrs. Hubbard saw Mr. Hughes holding a souvenir glass in his hand in the parking 

Barney's. The glass is about 8-l 0 inches tall. She knows this w be a glass which a patron can 

after they order a special Long Island Ice T<:a and pay$ 10. She saw J\i:r. Hughes drop the glass, 

it did not break, and only the bottom of the glass was chipped. Mr. H111ghes picked up the glass 2 · .. 

they proceeded into the bar. 

first encountered :Mr. Hughes that night at Dodge City, a bar in Victona, Texas. While at Dodge.; 
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Once inside, Mrs. Hubbard and Mr. H-lghes went to the barto get drinks. Ivlrs. Hubbard was 

twenty five years old at the time ofthe incident, but was not asked for iderctification by the bartender. 

Mr. Hughes ordered a Long Island Iced Tea and drinks for the Hubbardo from Mr. George Sample, 

who was tending bar. When they had the drinks, they went over to a poo table. A waitress brought 

over the pool balls and Mr. Hughes told the waitress to keep the drinla coming, saying "don't let 

them go empty."2 

They began toplay pool. Mr. Hughes ordered two more Long !stand Iced Teas, one for rnm 

and one for Mr. Hubbard and an additional drink for Mrs. Hubbard ' Mr. Hughes· drinks were 

always refilled into the same large souvenir glass. 

While they were playing pool, Mr. Hughes was showing signs cf intoxication. 1\<Ir. Hughe> 

was slurring his words, and Mrs. Hubbard had to get close to him to understand what he was saying 

Even though Mr. Hughes wears a tongue ring and has a lisp, he was more difficult to understand !haL 

usual. Mr. Hughes smelled of alcohol and could not stand straight up He was leaning on the pool 

table, on the pool cue and on a chair. Mr. Hughes could not bit the pool balls and was using 

hands to put the balls in the pockets during the game. Out of concern for his condition, and 

still playing pool, Mr. and Mrs. Hubbard asked Mr. Hughes to let the11 take him home that 


after they were done and Mr. Hughes agreed. 


Mr. Hughes ordered another round ofdrinks and got into an argument wJth the waitress ovu 

his change. The waitress brought the drinks, including another Long lsl:md Iced Tea, and she hance~' 

Mr. Hughes change for a $50 bill. Mr. Hughes thought he had given tte waitress a $!00 bill. 

argued for five minutes about the change. While they '.vere arguing, rvir Hughes was obvwu:;! 

intoxicated. He had slurred speech, a strong smell of alcohol and lli"ls·:eady, swaying balance 

2 Deparlrnent Ex.22 shows that pool balls were checked out to th>~ table a: l 0:15 p.rn, 

3 This round ofdrinks is not contained in Mrs Hubbard's affidav:t dated February 18. 2006. Departruer.:" • 

24. 
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Hughes leaned on the pool table and a chair during the argument. At on~ point, he stood straight up 

and then swayed heavily to the right, completely losing his balance. Th; argument was diffused by 

J'vlrs. Hubbard who told Mr. Hughes that she saw that he had paid the ""aitress with a $50 bill. 

A short time later, Mr. Hughes ordered a shot of' liquid cocaine" and a Sprite for himself, 

and drank the shot. He left the pool table to go to the bathroom. i>iinutes later, Mr Hubbard 

followed him to the bathroom. Mrs Hubbard did not see Mr. Hughes get into a fight. but she sav, 

Mr. Sample taking Mr. Hughes out ofthe bar, with Mr. Hughes' arms pinned behind his back. Two 

other men picked up Mr Hughes' legs and threw him out the door M~s Hubbard gathered up her 

belongings and proceeded to the front door, where a crowd had gather~d- l\1r. Hughes got into his 

vehicle, and Mrs. Hubbard asked him to getoutofhis SUV, and !ether :ake him home. Mr. Hughes 

had a blank stare, and seemed disoriented. :tv1rs. Hubbard heard Mr. Sample tell someone to call 

police. Mr. Hubbard also tried to get Mr. Hughes to let them take him home Mr Hughes left 


scene, telling Mrs. Hubbard that the police were coming so he needed to leave. 


b. Mr. Hubbard's testimony 

On December 11, 2004, Mr. Jason Hubbard was with his wife and his friend, Mr. Hugr':tss 

and that Mr. Hughes consumed two bevemges there. Mr. Hubbard trwught both drinks contah-;2s'
He corroborated Mrs. Hubbard's testimony that they first encountered 1>-fr. Hughes at Dodge 

alcohol. Also, shortly after, they were with Mr. Hughes again at Bamey' s at approximately l 

p.m., having last seen him at Dodge City about 30 minutes prior. Mr. H:ughes was standing 

with a large glass with a Barney's logo on i\ m his hand talking to sorn,one. l'vk Hubbard asked? Ir. 

Hughes about the glass. Mr. Hughes told Mr. Hubbard that it was souvenir glass that Barney's 

to patrons who buy a drink kno\V"ll as a Lcng Island Iced Tea. They 1ll entered Barney's, and 

Hubbard visited with some people he knew. Mr. and Mrs. Hubbard and Mr. Hughes sat a pool 

in the back and began to play pool. 
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Mr Hubbard observed that Mr. Hughes drank three or four Lorg Island Iced Teas and one 

shot of "liquid cocaine" at Barney's.' The waitress came by every 15-2'0 minutes to check on their 

drinks. Mr. Hubbard observed that Mr. Hughes began to show signs of mtoxication. !vir. Hughes 

had unsteady balance and used the pool table to support himself. While they were playing pool, Mr. 

Hughes had slurred speech. Mr. Hubbard to::d Mr. Hughes that he and his wife wanted to drive Mr. 

Hughes home whenever they were all ready to leave the bar because lv1r. Hubbard believed that Mr 

Hughes was too intoxicated to drive. 

Mr. Hubbard admitted drinking three to six beers over the vourse of the evening. ML 

Hubbard wanted the glass. Mr. Hubbard failed to mention that ro!l!ld ofdrinks when he provided
Hubbard remembers that Mr. Hughes order<ed two Long lsland Iced T<,as at one time, because Mr 

a statement to the TABC on Febmary 18,2004. 

lvlr. Hubbard went to go to the baKhroom right after Mr. Hllighes had left the table. 'Y[z. 

Hubbard noticed a crowd had gathered and an argument was taking place with Mr. Hughes in tt.c 

middle. Mr. Hubbard observed lvlr. Sampk stepping in to handle the ;ituation, so he continued c::. 

to the bathroom. When he left the bathroom, he noticed the crowd had gathered by the front door 

On his way to the front door, Mr. Hubbard heard that Mr. Hughes had Jeen thrO\vn out of Barney .• 

Mr. Hubbard went outside and saw Mrs. Hubbard standing next toM:·. Hughes' vehicle, talking 

r-.1r. Hughes, who was inside his vehicle. Mr. Hubbard asked Mr. Hu?:hes to get out of the veJo::.. ,,, 

and let the Hubbards take him home. When someone standing at the entrance yelled to cal\ 

police, Mr. Hughes sped out of the parking of the parking lot, spine1ing his tires and making CLC. 

obscene gesture. 


l'v1r. Hubbard stated that Mr. Hughes weighed about 150-170 pounds .' 


~ ­

4 In hls statement dated Fcbrua..ry 18, 200-~, Mr. Hughes stated that the waitress serve.:.: Me Hughi.!S tvvo drJ;~ 

5 ~fr. Hughes' drivers license information indicates that he was 6'0'1 taU and 152 lbs. Department's Ex. 
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c. Christine \Vagner's Testimony 

Ms. Christine Wagner did not appear at the hearing. However, a statement which she gave 

to the TABC on December 21, 2004 was admitted into the record. 

Ms. Wagner was working as a waitress at Barney's on Decerrber ll, 2004. Somewhere 

rounds of mixed drinks. The last drink she served was a sprite. Mr. Hughes was involved in an
between 10:30 p.m. and 10:45 p.m. Mr. Hughes and his party sat at a table. She served them 2-3 

argument and forced to leave at around 11:15 p.m. Ms. Wagner recalled seeing Mr. Hughes 

Barney's before he sat at the pool table6 

d. Mr. George Sample's Testimony 

Mr. George Sample was the manager for Barney's on December li, 2004. l\{r. Sampi2 

recalls fl.rst seeing Mr. Hughes at the bar. He was served a bevera€e by the bartender, Brittar> 

Gibbs. Mr. Sample believes that he saw Mr. Hughes sitting at the bar dlrinking for a couple ofhour.c. 

His practice is to count patrons' drinks so that they are not allowed to ever indulge. He counted 

Mr. Sample did nci 

Hughes' drinks at the bar, but he was quiet and did not cause coe1cem. 

remember seeing Mr. Hughes leave and go outs1de for a period oftime and then return. Mr. Hughd 

friends came in at around 1O·OO p.m. After Mr. Hughes and his friend,; moved to the pool table, 

Hughes did not capture Mr. Sample's attention, as he did not becom·~ loud. The party was 

by a waitress, Christine Wagner, the entino time they were at the pool table. 

Around ll :00 p.m., Mr. Sample observed Mr. Hughes get into an altercation with so '· ; 

individuals. Mr. Hughes was in the middl·e ofsix other men, about tc put a cigarette out on 

patron. Mr. Sample went over to get in between them, and he surmised that Mr. Hughes was 

instigator in tbis situation as the other individuals seemed very calm. The other individuals mdica 

6 Department's Ex. 21. 
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that Mr, Hughes had started a verbal argument with them. Mr. Sample >sked Mr Hughes to leave 

JYk Sample observed "zero" signs of intoxication from Mr, Hughes during this 

the bar. 

confrontation. Mr. Hughes wanted to go back to his table and get his c .garettes before he left, but 

Mr. Hughes grabbed Mr. Sample by his shirt, and a 

Mr. Sample would not allow him to do so. 

scuffle ensued. Mr Sample had Mr. Hughes' arms pinned behind his back and was leading him 

toward the door, when Mr. Hughes spun out ofthe hold. Mr. Willie Whitfield tackled Mr. Hughes, 

and both men took Mr. Hughes out the door. Mr. Whitfield la1d Mr. Hughes on the ground, in a 

choke hold. Mr. Hughes appeared sleepy, a.nd Mr. Sample thought he was subdued. Mr. Sample 

returned inside to call the police about the assault. Mr. Sample testified that Mr and Iv1rs. Hubbard 

were the ones that put Mr. Hughes in his vehicle and let him drive away. 

Mr. Sample claims Mr. Hughes was only served one drink at the table, but he admitted that 

he does not know what was served. Mr. Sample was certain that Mr. Hughes was only served one 

large specialty and one regular Long Island reed Tea on the evening of December ll, 2004. At 

hearing, He stated that he dtd not personally serve Mr. Hughes any alcol- .olic beverages. Mr. Sample 

stated that he immediately asked Ms Wagner what Mr. Hughes had bE en served right after he 

and Ms. Wagner told him that she only served one round to the table md that the last drink was 

Sprite. This was the basis for his certainty that Mr. Hughes had only om alcohol drink served by Ivb 

Wagner. Among the glasses left at the tabh\ Mr. Sample recalls seei<g a shooter glass left on ilit 

table. He did not recall tellmg TABC Agen·: Myer that he personally served Mr. Hughes two drinks 

when Agent Myers took his statement in December of2004. 

A standard size drink at Barney's during the time of the im:ident was 14 oz. On cr,sss 

examination, Mr. Sample stated that he believed that most individuals would be over or close to st 

legal limit of alcohol if they consumed three drinks in one hour. 

e. Willie Whitfield's testimony 
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Mr. Willie Whitfield was formerly a Jackson County jailer and is presently an offtcer witb 

the Victoria Police Department. He has been dating Ms. Brittany Gibbs. the bar render on duty OF 

Also, he has developed persc-na:l re!a:twnships with the 

December ll, 2004, for two years. 

employees at Barney's. 

When Mr. Whitfield arrived at Bam.ey's on December II, 2004, he observed Mr Hughes 

sitting at the bar by himself. Later, he observed Mr. Hughes leave the b;tr for about 15 minutes with 

a specialty glass in his hand and then return inside the bar with some ether individuals. 

He later observed Mr. Hughes getti::Jg into an altercation with other individuals at a front 

table and Mr. Sample stepping in. .Mr. Hughes tried to go back into the bar and Mr. Sample aske~. 

him to leave. Mr. Hughes grabbed Mr. San1ple, and then they were wrestling. Mr. Sample fell to 

the ground. Mr. Whitfield grabbed Mr. Hughes and helped Mr. Sanple put him outside on 

ground, while Jesee Perez, an employee ofBarney's, held the door open. Mr. Hughes was cussir2g., 

yellmg and threatening to kill Mr. Sample. Mr. Whitfield could not de' ermine whether Mr. Hughes 

was intoxicated. Mr. Hughes was running around outside. No one took Mr. Hughes' keys 

form him. Mr. Whitfield observed .Mr. Hughes drive his vehicle away. 

f. Lieutenant John Kevin Sanderson's testimony 

On December ll, 2004, Victoria Police Department Lieutenar,1 John Kevirc Sanderson 

a dispatch of a d1sturbance at Barney's involving a driver in a white SlN. Five to l 0 minutes 

Lt. Sanderson was dispatched to the scene of a major accident at the irttersection ofN. Vine and 

ConstJtution Streets in Victoria County, Texas, which also involved a white S1.JV, and was in 

proximity to Barney's. Lt. Sanderson arrived at the accident scene at ll :20p.m., where he observ; 

that a white GMC SUV and blue Mercury Sable were involved in the accident. The whi~e GMC >' s 

on its side and an individual, later identified as Mr. Hughes, was stand ng next to it. There were fo 

individuals inside the Mercury and the dr:iver was unconscious and mft<mng major injuries. T' 

passengers were also inJured. Lt. Sandenon observed that the direction of travel of the Mereu . 
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indicated that it had the right of way in the intersection and that the wh,te GMC had disregarded a 

stop sign. 

.!vir. Hughes was outside his vehicle, shouting and belligerent Mr. Hughes appeared 

intoxicated. He had a strong odor of alcoho:, slurred speech, and was •:ery uncooperative. At one 

point, Mr. Hughes jumped into the back of an ambulance with a lit cigar. He had to be removed 

from the ambulance by the police officers, so that the injured individuals in the other car could b.o 

treated. Mr. Hughes was agitated, walking around, and expressmg the desire walk away from the 

scene. He was spitting blood, yelling and cursing. Due to his state and his potential to flee, Mr 

Hughes had to be taken to the ground and handcuffed. The officers cNttemplated using a tazer to 

subdue him. He had to be strapped into a stretcher, and was masked so tJhat he could not spray blood 

on the responding personneL He was taken to the hospital where he was treated for his injuries. 

The driver oftheMercury, Ms. C)'Jlthia Garza, was pronounced dead at the hospital at J2:2C· 

Mr. Hughes was charged wrtt 

a.m. Field sobriety tests could not be given to Mr. Hughes. 


Intoxication Manslaughter. The Victona Police Department obtained il mandatory blood specimen 


from Mr. Hughes at 3:20a.m. 


g. John Hooper's testimony 

Mr John Hooper is a securitysupervJsor at De Tar hospital in V .ctoria, Texas. On December 

11, 2004, he was called into the hospital by Mr. Daniel Garza, the secuity officer on duty that nigh:. 

As Mr. Garza was the husband and father of the victims involved ir, the accident, he asked 

Hooper to come into the hospital to help h:,rn. When he arrived at the hospical, Mr. Hooper fou:cc:J 

out that Mrs. Garza had died in the accident. Mr. Hooper informed lVIr. Garza that his wife had dle'' 

and he relieved Mr. Garza of his weapon. 
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Mr. Hooper observed Mr. Hughes being brought into the hospital by four Emergency Medical 

He observed that Mr. Hughes was out of control, despite being handcuffed to a 

Technicians. 


stretcher. Mr. Hughes was belligerent, yelling, and had a strong smell of alcohol. 


b. Dr. AshrafMozayani, Pharm. D., Ph.D.'s testimovy 

Dr. AshrafMozayani, Pharm. D., Ph.D., is the ChiefToxicolog st of Hams County, Texas 

and a board certified forensic toxicologist with an impressive curriccLlum vitae. Dr. Mozayan: 

perfonned an extrapolation analysis ofMr. Hughes' blood alcohol conter.t for the night of December 

Dr. Mozayani reviewed witness statements, police repmts and other documentary 

ll, 2004. 

evidence. She also reviewed analyses on two blood specimens. Tht. first blood specimen was 

analyzed by De Tar hospital using blood semm rather than whole blooc. It was taken at I :49 a.m. 

and showed a blood alcohol content of 214.7 mg!dl. The other specimen was taken by the Victorii 

Police Department at 3:20a.m. The Texas Department ofPublic Safety analyzed that sample anc 

determined that Mr. Hughes' blood alcohol content was 0.17 grams ofalcohol per l 00 milliliters 

blood. 

Using standard analysis, and generally accepted procedl!J'es and assumptions, Dr. Mozay2c: 

determmed that l\tl.r. Hughes' alcohol content was greater than 0.20 gran1s of alcohol per 

milliliters of blood at the time of the accident and greater than 0.19 grams of alcohol per 

milliliters ofblood around the time ofhis last drink at ll :00 p.m. The s-tandard which is considere:' 

legal intoxication 1n Texas is 0.08 grams of alcohol per IOO milliliten of blood, and Mr. Hughe". 

levels were more than twice, almost three times, that amount. In lay p·~rsons tenus, Dr. Mozayan 

stated that Mr. Hughes was "completely drunk in the bar, in the accidert and tn the hospital.'' 

this level of intoxication, Dr. Mozayani testified that l'v!r. Hughes would have showed notice<J:J:::~ 

signs of intoxication, including slurred speech, belligerence, and tcnd•mcy to get into arguments. 

The scientific evidence which determined the amount of alcohol in l\1r. Hughes' syste'. 

supported and was consistent with the 'iYitness statements, which stated that be was showing obvio.. 
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signs of intoxication. Dr. Mozayani testified that most individuals witb. th1s a..'11ount of alcohol in 

their system, would be obviously intoxicated. While Dr Mozayam &dmitted that in some cases 

individuals with this level of intoxication do not exhibit obvious sigHs, in this case tbe witness 

statements seemed accurate. 

Dr. Mozayani testified that the amount of alcohol in Mr. Hugh"s' sy-stem was so great that 

a discrepancy ofone or two drinks would not make a significant diiierence, so that if the witnesses 

did not agree as to the number of drinks Mr. Hughes consumed, and she reduced the number of 

drinks consumed in her analysis by one or two drinks, Mr. Hughes woul :i have still been intoxicated 

and showed signs of it. 

In fact, Dr. Mozayani determined that Mr. Hughes' intoxic:.tion level showed that 

consumed more alcohol than accounted for by the witness statements. leading her to believe 

either the witnesses did not see all the drinks consumed by Mr. Hughes or that the establishmen' 

serve more alcohol in its drinks than standard amounts. 

Dr. Mozayani testified that individuals with alcohol in their s"{stem are nventy five time,' 

more likely to cause accidents than drivers who have not been consuming alcohoL An indJViduB, 

with an alcohol concentration of .20 wo11ld have suffered a significant amount of impairc;: 

perception and a loss of judgment. 

i. Sean Schubert's testimony 

Mr. Sean Schubert is the General Manager of Barney's Billiard Saloon's 10 locations 

mcluding the Victoria location. Mr. Schubert testified that the drink kno,vn as a Long Island 

Tea contains four kinds of alcohol: vodka, gin, rum and triple sec. Barney's serves two sizes c 
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drinks, a 23 ounce specialty "hurricane" glass and a smaller glass.' The s ;andard alcohol content for 

a Long Island Iced Tea in a specialty glass is 1wo and one quarter ounceo of alcohoL Barney's sold 

the specialty drink for S9. 75 during the time of the incident, and allowed the customer to keep the 

glass. Barney's policy was to use a new glass each time a drink is served and to wash a souvenir 

glass for the patron, and bring another glass with a new drink The parror gets to keep all the glasses 

purchased. 

A "liquid cocaine" is a shooter, not a shot, that contains thre(' kinds of akohol, usually 

including bourbon. This drink contains two ounces of alcohol wtth jui·ces or other mix in a four 

ounce glass without ice. 

On cross examination, Mr. Schubert admitted that ifapatron was served four specialty drinks 

over a period ofan hour and fifteen minutes, that patron would have been over served, but he denied 

that the facts of this case fit that scenario. 

j. TABC Agent Randy Myer's testimony 

TABC Agent Randy Myer investigated the incident for the TAE.C. On December 21, 200•c, 

Agent Myer interviewed Mr. Sample. On that day, Mr. Sample told A&;ent Myer that he personal!: 

served Mr. Hughes two Long Island Iced Teas, one special and one regdar. Mr. Sample told AgerP 

Myer that the difference benveen the drinks was that a special Lonf; Island Iced Tea had more,: 

alcohol than a regular. No criminal charges were made against any ofthe employees ofBarney's 

this matter. 

2. ALJ's analysis 

7 Mr. Schubert testified the !<.ind of glass >L1d amollllt of alcol10l used by B=cy's iro a "regular" Long IslaL: 

ked Tea, as a 9oz_ glass. However, l\{L Sarr..p1e testified that unbekno>vnst to 1\-Ir. Schubert, the V;ctcr::a location us(;;::' 

a larger 14 oz. g]a::;s for its "'regular" drinks instead of the standard 9 oz. glass, bec..-.use of a mis-skpment of glasse:: 

Therefore Mr. Schubcrt·s testimony about the size and alcohol content ofthe "regular'~ drinkwas not reliable in this c83\' 



~· .
CC SOAH 

PAGElS
PROPOSAL FOR DECISIO:"i

SOAR DOCKET NO. 458-06-1319 

Witnesses confirmed that Mr. Hughes was at Barney's sometim" before 10:00 p.m., where 

he consumed one Long Island Iced Tea at the bar. At aboutlO:OO p.n., Mr. and Mrs. Hubbard 

arrived at Barney's. Mr. Hughes obtained anotller drink from the bar ar d moved to a pool table at 

10: 15 p m.8 Mr. Hughes showed Ms. Wagner the drink he brought to the table. The preponderance 

ofthe evidence showed that Ms. Wagner served Mr. Hughes at least two more Long Island Iced Teas 

and one shooter of alcohol, over the next forly-five minutes to an hour. 

During th1s time, Mr. Hughes was slurring his words, having trcouble using a pool cue, had 

unsteady balance, and was argumentative. Mr. Hughes got into a five minute argument with Ms. 

Wagner over his change, and during which l\!lr_ Hughes showed unsteady, almost falling, balance. 

Mr. Hughes was not served any food during this time. The evidence tLat Ms. Wagner saw or had 

to have seen Mr. Hughes' obvious signs of intoxication was unrefuted. 

The preponderance ofthe evidence showed that Mr. Hughes was served his Long Island iced 

Teas in a 23 oz. specialty glass. Mr. Sample daimed both that he did not serve Mr. Hughes, and alsc 

that he served personally served two drinks, one special and one regular, to Mr. Hughes. Therefore 

his memory is not credible on this issue. Further, Mr. Schubert stated th;t it was the corporate policy 

of Barney's to use a new glass for each drink, but the Respondent did not show that the Victoria 

location adhered to this policy! Given Mrs. Hubbard's testimony that l\.1:!. Hughes was always 

served in the specialty glass, Mr. Sample's unreliability,. and Barney's tendency to deviate frorr 

corporate standards, Staff proved that it is n.ore likely than not that M:·. Hughes' Long Island Ieee 

Teas were all served in the 23 oz. specialty glass. 

Ms. Wagner observed that Mr. Hughes' was served three Lcong Island Iced Teas which 

contained over twice as much (23 oz. x 3 =69 oz.) than ifhe had been served Bamey's standard siz~ 

8 Dept. Ex. 22 

9 N1r. Sample admitted that the Victoria lo.=ation used a larger standard gl;:ss for reguiar drinks {14 oz.) thar 

standat:d for other Barr,~_ey's locations (9 oz.), and therefore did not a:ways adhere tc corporate standards. 
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0 Although Barney's claims that in reality there is only a slight difference
'drinks (9 oz. x 3 = 27 oz.). 


in alcohol content between the specialty and regular drink, Ms. Wagne:· should have also taken the 


size of the drinks served over the short period of time into account. 


Mr Hughes arrived at the pool table at 10:15 with a large drink in his hand. By 11:00, Ms 

Wagner had served him two more large drinks and a shooter. Both the amount of alcohol served to 

.Mr. Hughes over the short period oftime, and Mr Hughes physical dernea.'lor should have lead Ms 

Wagner to believe that Mr. Hughes was intoxicated by the time she served hun his last drink. Staff 

has proved that Respondent's employee, Ms. Wagner, sold or served alcoholic beverages to Mr. 

Hughes, an intoxicated person, on December 11, 2004. 

Did Respondent, its agent, servant, or employee, sen, serre, or provide an alcoholic 

B. 
beverage to a person obviously intoxicated so that the perso•n presented a clear danger 

to himself and others, and the intoxication was a proximate cause of the damages 

suffered, in violation of TEX. ALCO. BEY. CODE 1\."'N. § 2.01, on December 11, 2004? 

Employees ofBarney's served and sold alcoholic be•·erages to Mr- Hughes aft,;: 

L 
he was obviously intoxicated to the point that he presented a dear danger 

himself or others 

Mr. Hughes did not have the normal use of his mental or puysical faculties, due to 

ingestion of alcoholie beverages, by the tic1e Ms. Wagner served hirn his last drink. After he 

into the argument over change, it should have been apparent to Ms. Wagner <!-.at Mr. Hughe' 

presented a clear danger to himself and others. He could not stand up straight, and used the 

table and chair for balance. At that point, she had ample opportunity to view Mr. Bughes' demearur 

and obvious signs of intoxication. Ms. Wagner, as the only waitress who had been serving him a 

that time, should have been aware that he had consumed at least three: large alcoholic beverages i: 

about an hour and then he ordered a shooter. She shouldhave been av.nre from berTABC-approvec' 

10 Although the evidence showed that Mr. Hcghes was served at least one otter Lcng lsiand lee Te?. '· 

Barney's, there is no evidence that Ms. Wagner ktew of it. 
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training class and experience as a waitress tbat most people are severe] y impaired, to the point of 

being dangerous to themselves or others, witl::. that amount ofalcohol in .•;uch a short period of time, 

and while exhibiting signs of intoxication. !Vlr. Hughes' condition was readily apparent to Mr. and 

Mrs. Hubbard, as they asked Mr. Hughes to let them take him home white he was still being served 

by Ms. Wagner. 

Further, Mr. Sample, the manager, had the opportunity to view Mr. Hughes' demeanor that 

evening as well. Although he denies serving Mr. Hughes anybeverages, he did observe Mr. Hughes 

being served by Barney's staff. Further, he cbserved Mr. Hughes attempting to initiate a fight with 

six other men. IVfr. Sample believed that Mr. Hughes was the aggreswr. He observed that Mr, 

Hughes was attempting to put a cigarette out on somebody. Mr. Hugheos grabbed Mr. Sample and 

assaulted him. Mr. Hughes was yelling, cursing and he threatened to kill Mr. Sample. Althougt 

during his testimony Mr. Sample was defensive and certain that Mr. Hllghes showed "zero signs' 

of intoxication, he was not credible given the: other witness statements and the physical aggressive­

ness Mr. Sample observed toward the other individuals and toward Mr. Sample himself. Mr. Sampk 

actually observed Mr. Hughes place himselfandothers in danger within minutes after he was serv,ec 

his last drink by Ms. Wagner. 

2. Intoxication was a proxim~tte cause of the damages 

Lt. Sanderson's uncontroverted testimony is that Mr. Hughes· disregard of the stop 

caused Mr. Hughes' car accident. The accident happened less than five minutes after Mr. Hug[;z"' 

left Barney's, in a highly agitated and an intoxicated state. Dr. Mozayan<i testified that an intoxicated 

person is 25 times more likely to have an accident while driving and t:tat l'vlr. Hughes would b.CL : 

been suffering a significant amount ofimpaired perception and a loss oljudgrnent. The Responde; t 

did not refute that Mr. Hughes' intoxication was a proximate cause of tbe a,;cident, and the deatb 

Mrs. Garza. 

3. ALJ's analysis 



CC SOAH 

PAGE18

PROPOSAL FOR DECISJO;.; 

SOAR DOCKET .KO. 458-06-1319 

The ALJ finds Staff proved Respondent's employee Ms. \Vagn·~r served Mr. Hughes after 

be displayed signs of intoxication that should have been apparent to he:- that he was intoxicated to 

the point that he was a danger to himself and others. The ALI finds Staff also proved that Mr. 

Hughes' intoxication was a proximate cause of the car accident. Therefore, Staff has proved 

Respondent violated TEX. ALCO. BEV. CODE § 2.02 on December 11, 2004 

Is Respondent protected from TABC's action because Respoodent complied with TEX. 

D. 
ALeo. BEV. COD£ AN:-~.§ l06.14(a),. the "safer harbor" stature, on December Jl, 2004? 

Did the Respondent require its employees to attend a TABC-approved seller 

1. 	
training program in accordance w)th TEX.ALCO.BEV. Com:.ANN.§ 106.14(a)(l) 

and did they attend in accordance witb TEX. A~co. BEv. CoDE AN:"i. § 

l06.14(a)(2)? 

a. Evidence 

i. Employee policies set out attendanc'" requirement 

Mr. Schubert testified that the Respondent required its em}loyees to attend a TABC­

approved seller training program, as set out in Respondent's Liquor P•Jhcy, which states in part: 

5. All employees must complete and pass an A.B.T. training ciass 

prior to employment. n 

Mr. Sample signed for receipt and acknowledgment ofth1s policy on November ll, 

Ms. Wagner on November 7, 2004, and Ms. Britney Gibbs on Septerrcber 25, 2002. 2 

ii. Respond,ent's employees actually .lttended training 

11 Respondent's Ex. 5. 


' 
2 Respondent's Ex. 12, 13,and 15 
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All ofRespondent's employees who worked the evening shift on December J1, 2004, wh..:r: 

l\.1r. Hughes was on the premises, held seller-server certifications !hat were valid and current.'' 

Those employees were Ms. Wagner, Mr. Sample, Ms. Britney Gibbs, omd Mr. Jesse Perez. 

iii. Servers iu question actually attendi'd such a training program 

Ms. Wagner attended aTABC seller training program on May 25, 2003, and her certification 

expired on May 24, 2005. Mr. Sample attended a program which certif.ed him on August 23, 2003, 

through August 14, 2004. '' 

b. ALJ's analysis 

The ALJ fmds that Respondent meets the training program atcendance requirement of tk:<c 

"safe harbor" statute as set out in TEX. ALCO. BEY. CODE ANN. § 106.!4(a)(l), in that Responder.: 

requires employees to be TABC-certified. All of Respondent's emp)•)yees, inciuding the servers 

had actually attended Ti\BC-approved training and held valid and cuiTenl TABC-certifications ex, 

December ! l, 2004 in accordance with TEX. ALCO. BEY. CODE Al'<'N. § 106, 14(a)(2) 

Did Respondent directly or indirectly encourage the server in question 

3. 
commit the violations at i~sue in this matter'? 

Did tbe Staff prove that an employee or agent oftbe Respondent, 

a. 	
or serve alcoholic beverages to a minor or inl·oxicated person, more 

twice within a 12 month period? 

The Staff argues that Barney's delivered or served to minors or intoxicated perso!"s 

September 10, 2004, December ll, 2004, and February 12, 2005, therefore the Department 

proven that the Respondent directly or indirectly encouraged vtolaticn of the law. 

i 
3 Respondent's Ex. 2 

1 
" Respondent's Ex. 13 ar.d 15. 
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i. Evidence 

TABC Sgt. Larry Liscomb testified about the violation history of Barney's. Sgt. Liscomb 

testified that Barney's had a record violation cfse!lingto a minor on May 22, 2000. Barney's a!;fccd 

to a suspension of its licenses for a period of three days or to pay a fine of $450.00 m lieu of the 

suspension for that violation. Anotherviolanon occlUTed on March l, 2002, where Barney's allowed 

a minor to possess or consume alcoholic beverages on site. Barney's ag·eed to a suspension period 

of seven days or the payment of a fine of$10.50. Sgt. Liscomb explained that neither ofthese cases 

were restrained by the Department. A restrained case is one in which the affirmative defense of the 

safe harbor statute is used by the licensee to avoid liability for the incicent. 

Barney's was served with an Administrative Notice that it had sold alcohol to a minor 

violation of the law on September 10, 2004. Mr. Monshaugen, as attoney for Barney's, signed ao. 

agreement and waiver of hearing for this violation on September 23, 2004, in which he neithe~ 

admitted or denied the violation occurred, but he waived Barney'sright to a hearing on the matter.· 

This case was restrained by the TABC Administrator on September 28, 2004, through a Violatiox. 

Notice which specified the allegation, and that the server in question, Melanie D. Twilley, haC. 

attended a T.ABC approvedsellertrainingprogram. The Violation Notice specified that insufficier 

evidence existed to indicate that Barney's directly or indirectly encouaged said violatwn of 

law16 No penalty was imposed. 

Another violation occlUTed on February !2, 2005, two months after the inc1dent in this ca:.c 

Ms. Britney Gibbs was served a notice of violation and arrested on February 12,2005, for 

alcohol to :U"l intoxicated person while sht: was a bartender at Barmy's. Mr. Monshaugen, !is 

attorney for Barney's, signed an agreement and waiver of hearing for this violation on March l 

15 Department's Ex_ 26 and 37) Respondent's Ex. 24_ 

16 ld. 
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2005." No penalty was imposed. The case was restrained by the TAHC. The server in question. 

Britney Gibbs, had attended a TABC-approved seller training program, and the TA.BC found that 

insufficient evidence existed to indicate that Barney's directlyor indirect.yencouTaged said violatior: 

of the law." Sgt. Liscomb stated that this case was handled by the district office of the TABC office 

in Houston as a convenience to the Respondent because the Responder,t's attorney was located in 

Houston. Sgt. Lisco1nb testified that it is likely that the Houston office d1d not know that an 

Also, TABC policy is to 

investigation regarding the December ll, 2004 incident was on going 

settle these kinds of cases within 30 days. 

In the instant case, Agent Myer serve:d an Administrative Nottce for the vwlation on Marci~ 

12, 2005, two days after the Agreement and Waiver was entered into between Barney's and 

TABC for the February 12, 2005 violation.,. Agent Myer testit1ed thzct the investigation into 

case delayed the filing of the Administrative Notice. The instant case it; considered a "source" cas,;o 

because there was not a TABC Agent at the establishment when it happened. The other cases 

considered above involved TABC Agents on site who observed the violations while they happene:l 

therefore those cases were finalized within a short period oftime. It is not uncommon for sourcc2 

cases like this one to require significant more time before an investigat; on can be completed and est: 

administrative notice is issued. Sgt. Liscomb testified that the witnesses in this case, including 

Hubbard, refused to cooperate with the TABC and grandjury subpoenas had to be secured in 

to obtain their statements. Sgt. Liscomb took witness statements in thi:; case on Febmary 18, 

but did not know about the February J2, 2004 violation at that time 

Sgt. Liscomb recommended that Barney's licenses be cancelled because the vlolationhisto';; 

showed three violations in a twelve month p'eriod. Sgt. Liscomb also re ;ommended that the license:•: 

should be cancelled because Mr. Hughes had been served alcohol by employees of Barney's 

i7 Jd_ 


18 Jd 


19 Department's Ex. I 
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he was obviously intoxicated, and they should have known while he was being served that Mr. 

Hughes was intoxicated. The TABC standard penalty chart contained ir, TABC Rule §37.60 shows 

that for the second violation ofselling alcohol to an intoxicated person, 1he standard penalty is a 20­

25 day suspension. Sgt. Liscomb indicated that he believed that thi~ case presents aggravating 

circumstances because the manger threw Mr. Hughes out of the establi!hrnent and into the parking 

The employees made no 

lot, and thus deviation from the standard P•~nalty chart is warranted2 "' 

attempt to stop Mr. Hughes from leaving the establishment in a car. Sgt Liscomb further believed 

that by threatening to call the police, a situation was created by tlhe employees that greatly 

contributed to the accident. On cross examination, Sgt. Liscomb admit11ed that in every source case 

that resulted in a death that he had investigated, he has recommended cancellation of the permits. 

ii. ALJ's Findings 

The TABC contends that it proved three violations over a 12 month period, therefore 

providedprimafacie evidence that Barney's directly anndirectly encom-aged a violation ofthe 

The Respondentcontends that the Department has not proven three viol 1tions in a 12 month period 

since one of the violations occurred after the case at hand. 

It would, at first blush, seem unfair to hold the Respondent ac ;ountable for inc1dents 

happened after the incident in this case. However, the Respondent is ass<:rting an affirmative defenss 

to shield itself from liability for serving akohol to an intoxicated person. The violation on Febm:;;.rc~ 

12, 2005, occurred two months after the incident. The same alcohol poLicies were in force, the sar:s;;: 

management a..1d employees were working a.nd basically everything wa.s pretty much the same as 

was on the night in question. Therefore, the violation on February 12, :zoos is relevant to this cas~. 

TABC Rule §50.!0(c) does not specify that the TABC must prove three violations in a 

month period preceding the alleged violation. The issue is whether or not the Respondent directi\ 

20 TABC Rule ~37 .60(t) provides that any person responsibk for assessir g a penalty may deviate from 

.standard penalty chart if aggravating or mitigating c:rcUJTl..stances are invoived. 
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or indirectly encourages its employees to violate the law, as part of an :,ffirmative defense. All of 

the other provisions ofRule §50. IO deal with obvious failures where pemittees have failed in their 

obligation to train and supervise their employees as they serve alcohol to the general public, such as 

failing to ensure that employees possess valid certificates of training, failing to ensure employees 

read and understand policies. and failing to post policies designed to prevent the sale of alcohol tc 

Proof of any of these obvious fatlures make th·~ affirmative defense more 

intoxicated persons.21 

difftcult for the permittee to establish. Rule §50.1 0(c) specifically pro\ ides a threshold number of 

violations, after which the TABC has determmed that a permittee should have a more difficult time 

showing that it did not directly or indirectly encourage a violation oftte law. All three violations 

here occurred during a six month period, with the instance case falling almost exactly in the middle, 

and thus seem to be the kind ofobvious failure that Rule §50.10(c) wa:; indented to address. 

The AU determines that the Staff has proven that the Respondent has more than two 

violations in a 12 month period. Therefore, the Staff has established prima facie evidence that 

Respondent has directly or indirectly encouraged violation of the relevmt laws. 

b. Manger and employee meetings and po5tings 

Mr. Schubert provided notes from area supervisor meetings that were held twice a month i':: 

October, November, and December of 2004. These meetings appear tc have been attended by Me: 

Sample, except that Ms. Gibbs attended the meeting on October 7, 2004, and no attendance 

is provided for the meeting on l'\ovember 18, 2004. In the meetings, 1 ABC related topics such s.' 

alcohol awareness, over serving and identifYing customers were discusse:d. Prior to the incident, 

the meeting on October 7, 2004, specifically discussed over selling alcohol, remindirtg managers 

look for signs of intoxication and to count the number ofdrinks consumed."' The other meetitg' 

21 TABC Rt1le 50.\0(d). 


22 Respondent's E>' 6 
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discussed verifying age and drinking while working." The meeting on December 16, 2004, went 

into great detail about the policy for overselling.24 

Mr. Sample held employee meetings monthly using the notes from his supervisor meetings 

as discussion points. Outlines of the topics and sign m sheets for the meetings in July, August, 

October, November, and December of2004, and January and February 2005, were included in the 

record. Ms. Wagner attended the November and December meetings.'5 Ia all the meetings, "alcohol 

awareness" was discussed. In most instances, no other information ahout what specifically was 

discussed is contained in the notes. On the December 4, 2004 notes fnm the employee meeting, 

under the heading "alcohol awareness" two items are listed: "No intoxicated persons will enter and 

Push food. "16 

In January of 2005, "knowing when to say when, Managers. cut off, serve food" was 

discussed. 27 In february of 2005, "over serving, know the signs, offer fJod, and writes up for over 

serving" were discussed. 

The parties did not dispute that Barn1:y' s had all proper posting;. of applicable TABC rules 

and regulations at the time of the incident. 

c. Policies 

23 !d, 

24 Jd. 

25 The ALJ assumes that for the months in which t¥1s. \Vagncr's name docs not appear or: the list she w::1s 

a Barney's employee, since she acknowledged receipt of the company's pollcies on November 7, 2004. 

26 Respondent's Ex. 6. 

27 .Ja.• 
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Respondent offers its policies to shJw that it does not directly or indirectly encourage 

violations of the TABC rules and regulations. Barney's guidelines ent tied_ 'Steps to Responsible 

.-<~clcoholic Beverage Service' provide that no employee will senre alcohJl to anyone to the point of 

intoxtcation, intoxicated persons will be urged to use alternative transp<•rtation, and employees are 

obligated to inform law enforcement when attempts to intervene faiL" Barney's policies provide 

that employees needed to be aware of the number of drinks consumed by customers, mtoxicated 

persons should not be served, non-alcoholic alternatives should be offi,red, and a "red flag'' code 

should be used to have managers determine whether a person is intoxicated and in need of further 

handling.29 

Jl,ir, Schubert also testified that there were unwritten policies med by Ba,-ney's employees 

which allowed them to forgo asking for identification for customers who had previously provided 

identification, and also allowed servers to cut off customers without going to the managec ML 

Schubert visited the Victoria location about twice a month. 

Mr. Sample testified he actively enfe>rced the Barney's policies as a part of his duties. 

testified that he counted drinks, watched customers, and would confront tlhem lfhe thought they were 

consuming too much. He stated he would require them to eat before they would be served additiona} 

alcohol ifhe was concerned about their condition. Mr. Sample sometimes used a "yellow" flag tor 

customers that he was concerned about, although this procedure is not ccntained in Barney's written 

policies. 

d. ALJ's analysis 

There is no evidence that Respondent directly encouraged emr loyees to serve intoxicatec 

persons. Respondent's wntten policies, as set forth m its employee guiddines and hquor policy, anc 

28 Respondent's Ex. 3. 


29 Respondent's Ex 4, pg. 4. 
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at monthly meetings, requires all employees are to be TABC-certified :.ellers, and that intoxicated 

persons and minors are not to be served alcoholic beverages. 

Staffargues that Barney's indirectly encouraged violations ofthe law because tts policies are 

inconsistent. It is troubling that Mr. Schubert admitted that there were some "unv~tittcn" policies 

used by employees. This testimony came about when Mr. Schubert wa!: asked if a server could cut 

off a customer when the written policies explicitly require servers to have managers make that 

decision. There easily could be a problem uniformly enforcing "umvritt~n" policies and adequately 

training employee as to what the "unwritten"policies are to avoid confusion with the actual writter, 

policies. 

The Staff further argues that Barney'.> indirectly encouraged viclation of the law because it 

did not enforce its policies. Enforcement ofalcohol policies is a releva-u cons1deration and failure 

to enforce them can constitute indirectencow·agement ofthe law '" Respondent otiered its policies. 

each employee's acknowledgment of the policies, the employee me•etings, and Mr. Sample's 

testimony to show that it enforced them. 

Staff argues that Barney's clearly did not enforce its written policies regarding intoxicarec 

persons on December ll, 2004. 

The evidence shows that Mr, Hughes' drinks were not count~d, he was served after 

showed signs ofintoxication, the manager was not informed ofMr. Hughes' condition, Mr. Hughes 

was not ofiered food, and he was not offered aJtemative transportation. Hr. Sample called the pol ics 

because of the assault, not because ofMr. Hu.ghes' condition, Staff furh.er argues that Mr. Sampie 

the manager on duty, could not actively enforce the polices that night si,1ce he was busy tending 

as well as managing. 

30 Parker v, 20801, Inc., 2006 S.W. 3d (LWC-2989)(Tex. App --14 Dist). 
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Mr. Hughes was obviously intoxicat<,d while he was in Barney's. Mr. Sample did not notice 

Mr. Hughes' obvtous stgns of intoxication, and Ms. Wagner failed to bring them to his attention. 

Mr. Sample observed that Mr. Hughes got into a fight with six other mer, and tned to put a cigarette 

out on one. He intervened, and requested M.r. Hughes to leave. Mr. Ht: ghes attacked Mr. Sample, 

and a scuffle ensued. Mr. Sample and Mr. Whitfield physically remove:i Mr. Hughes from the bar, 

putting him outside on the grotmd. Mr. Whitfield stated that Mr. Hughes was yelling, cursing and 

threatening to kill Mr. Sample. These observations alone should have Jed Mr. Samp.ie to believe that 

Mr. Hughes had been drmking and that he p;~esented a danger to himself and others. 

At the supervisor meeting on December 16, 2004 (five days after the ir:cident), the notes state· 

F. OVER SERVING 

1. IT IS EVERY EMPLOYEES TO MAKE SUR;: OUR 

CUSTOMERS ARE NOT OVER SERVED 

2. IF IT IS DETERMINED THIS MAY HAVE HAPPENED, 

DO NOT ALLOW THEM TO DRIVE! 

A. OFFER TO CALL THEM A TAXJ 

B. OFFER TO CALL A FRJEND OF THEIRS TO RIDE 

THEM HOME 

C. IF NOTHING ELSE CALL THE POLICE.(sic)! 

Ms. Wagner and Mr. Sample failed to adhere to Barney's Jolicies as outlined in 

manager's meeting on December 16,2004. There is no evidence that Mr. Sample and Ms. WagneJ 

considered it thei1 duty to make sure that Mr. Hughes was not over se1ved alcohol. No employe~ 

of Barney's offered to call a taxi or to have the people WJth Mr. Hughe~ drive him home that 

In fact, by removing lvfr. Hughes, Mr Santple made sure Mr. Hughes: eft the bar. By putting hi:·; 

in the parking lot first and then calling the police, he escalated the risk :hat Mr Hugtes would h'!.ir 

himself or others. Mr. Sample had to know that Mr. Hughes could dri're away. especialiy since l:c 

saw hun first at the bar alone, and that mostly likely, he drove himselftr,ere. Mr. Sample had ample 

31 R . E •espo!lder~t s x. D 
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opportunity to restrain Mr. Hughes, or to make some effort to ensure th3.t he did not dnve, but Mr. 

Sample made no efforts in that regard. 

In addition to establishing that Barney's failed to enforce its policies on December ll, 2004, 

TABC offered evidence that Barney's had a pattern and practice of not enforcing its policies. 

Respondent argues that its violation history shows only four violations in its 13 year pennittee status, 

therefore it has an established record of enforcing policies. 

TABC offered the three violations within a 12 month period cited above as well as an 

apparent additional instance where a Barney's employee sold alcohol 10 an intoxicated person on 

January 12, 2004, and fired employee Jesse Perez because ofthe inciden·:.-'" The matter was handled 

internally by Barney's and the TABC was not notified. This is the only instance in the record were 

Barney's ftred an employee for violating the: law. On one hand, this instance could be seen as ac 

effort by Barney's to police itself and enforc.e its policies. On the other hand, fu'1other incident sc 

close on the heels ofrwo others, should have ::nade it obvious to Barney·; that something was amiss 

Another instance can be seen as further evidence of a continuing probl<m of lack of control during 

the time period of December 11, 2004. The Respondent should have seen the signs that it neede0 

to develop and apply better institutional controls over the operation of its business. 

There are four documented instances where Barney's employ·~es either sold alcohol to 2. 

minor or to an intoxicated person in violation of the Jaw, in September and m December of 20CvJ 

and in January and February of 2005. Four documented violations in a six month period of 

shows that Barney's policies were not properly enforced and largely 1gnc red by employees. The 

finds that B<U-ney's failed to entorce its poli<:ies and thereby, the Respcndent d1d not establish 

it neither dJrectly or indirectly encouraged its employees to violate the law. 

V. CONCLUSIO~ 

32 TP...BC Ex. 46. 
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Staff proved by a preponderance of the evidence that on December 11, 2004, Mr. Enc 

Hughes was served alcoholic beverages by employees of Respondent, including Ms. Cluistine 

Wagner, a waJtress employed by Respondent. Staffproved by a preponderance ofthe evidence that 

Ms. Wagner continued to serve alcoholic beverages to Mr. Hughes even after he was intoxicated. 

Staff also proved by a preponderance of the evidence that Ms. Wagner served M; Hughes after Mr. 

Hughes was intoxicated to the point ofbeing a danger to himself or others, and that his intoxication 

was the proximate cause of the car accident that resulted in the death of Ms. Cynthia Garza. Thus, 

Stati proved its allegations against Respond•:nt 

Respondent did not meet the three pwngs of the "safe harbor" st<tute, and it is not protected 

from imposition of a penalty by TABC regarding the allegations. The fir:;t prong is satisfied because 

Respondent proved that its employees wer-~ required to attend a TABC-approved seller-server 

training program. Respondent also satisfied the second prong of the "sde harbor" statute, because 

the evidence shows that all of Respondent's employees on duty on December 11, 2004, including 

Ms. Wagner, were TABC-certified servers. 

The Staff proved that the Respondent has more than two viola:ions m a 12 month period. 

Therefore, the Staff has established prima facie evidence that the F.espondent had directly or 

indirectly encouraged violation of the relevant laws. Prima facie eYidence forms a rebuttabl.e 

presumption. Absent contradictory evidence., it becomes conclusive. Respondent failed to rebutthb 

evidence. Respondent did establish that it h1d policies in place to pres·~nt over serving customers 

and that employees read and acknowledge the policies, and the policies were discussed dunng 

weekly meetings. Staff established that the: Respondent failed to en1orce its policies and had " 

pattern and practice whereby the policies were not enforced and w~re largely ignored by th<: 

employees. for the above-stated reasons, the ALJ finds that Respondent fatled to establish that r 

did not directly or indirectly encourage its employees to violate the Ia\>•. 

Respondent asked Sgt. Liscomb abo,~t the TABC's standard pemaltychart, 16 TAC §37.60, 

which recom.'Tlends a 20-25-day suspension for the second time sale of an alcoholic beverage to an 
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intoxicated person. However, 16 TAC §37.60 is a recommendation for offers ofsettlernentbyTABC 

Further, the penalty chart's recommendation is for a 

personnel and not binding on the AU.33 


violation of §1 L6l(b)(l4) of the Code. It <k•es not address a violation )f §2.02(b) of the Code. 


The leg~slature has prescribed the appropriate sanction when the ,Jements set out m §2.02(b) 

of the Code have been proved. The only sanction mentioned in tha.t sectiOn of the statute is 

revocation of the provider's perm1ts. Suspet.sion was not included as an alternative in §2.02(b), 

although the legislature did provide for suspension in other places in the •:::ode. When the legislature 

employs a term in one section of a statute ancc excludes it m another section, the term should not be 

implied where excluded 34 

Therefore, the ALJ recommends that Respondent's permits be c lncelled. 

VI. FI'-'ID>li'IGS OFFACT 

311 Mockingbird Inc. d/b/a/Barney's Billiard Saloon(RespondeJt) istheholderofa Mixed 
l. 

Beverage Permit and a Mixed Beverage Late Hours Permit is~.ued by the TABC for the 

premises known as Barney's Billiard Saloon at 3!1 Mockingbi-d Lane, Victoria, Victoria 

County, Texas (Barney's). 

On December 11, 2004, Mr. George Sample was working at Barney's as a manager and bar 
2. 

tender. Ms. Christine Wagner was working as a waitress and Ms. .3rit:ney Gibbs was working 

as a bar tender. Respondent required all its employees to obtaiin TABC-appmved seLler· 

server certificates. 

Respondent's employees attended mcnthlymeetings in which Respondent's policies agains1 
3. 

serving minors or intoxicated persons and procedures for preventting serv1ce to minors 

intoxicated persons were discussed. 

On December 11, 2004, Eric Hughes and Amanda and Jason Hubbard met at Barney's. 
4. 

33 19 T.A.C. §37.60(g). 

4 Laidlaw Waste Systems (Dallas) v. Wilmer, 904 S.W.2d 656.659 (Tex. 1995) 
' 
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5. 	 Mr. Hughes arrived first and was served at least one large 23 w. Long Is!&'ld Icc Tea at the 

bar. 

6. 	 Mr. and Mrs. Hubbard arrived about 10:00 p.m. Mr. Hughes ordered another large Long 

Island Ice Tea at the bar, as well as drinks for Mr. and Mrs. HL bba<d.. 

At about 10:15 p.m., Mr. Hughes and Mrs. Hubbard moved to a pool table, &"'1dMs. Wagner
7. 	

was the waitress in charge of this table. Mr. Hughes showed M:;. Wagner h1s drink and told 

herto "keep them coming." 

Ms. Wagner served Mr Hughes at least two more Long Island Iced Teas and a shooter of
8. 

"liquid cocaine" over the course of the next forty-five minutes to an hour. 

9. 	 Mr. Hughes demonstrated obvious signs of intoxication. He had an odor of alcohol and 

slurred speech. He could not hold the pool cue and he used his hands to put the ball in the 

pockets. He demonstrated unsteady balance, using the pool tabl·~ and a chair to hold himself 

up. He became argumentative. 

Ms. V{agner and Mr. Hughes got into a five minute argument lbout change. Mr. Hughes
!0. 	

believed that he had paid Ms. Wagner with a SlOO bill. Ms. vvagner gave him change for 

a $50 bilL Mr. Hughes had swaying balance and almost fell during the argument. 

ll. 	 The shooter of "liquid cocaine" was served to Mr. Hughes afte~ the argument he had with 

Ms. Wagner about change. 

12. 	 Mr. Hughes' intoxication was open to view, evident, and capabl" ofbeing easily understood 

by Ms. Wagner, who had attended TABC seller-server training 

13. 	 At about !I :00 p.m., Mr. Hughes initiated a verbal argumen: with six other men. Mr 

Sample observed Mr. Hughes attempt to put a cigarette out on soneone. Mr. Sample stepped 

in and asked Mr. Hughes to leave Barney's. 

Mr. Hughes grabbed Mr. Sample's shirt and a scuffle ensued. Mr. Hughes was yelling,
14. 

cursing and threatened to kill Mr. Sample. 

15. 	 Mr. Sample and Mr. Willie Whitfield physically removed Mr. Hughes from Barney's, putting 

him outside in the park1ng lot. 

16. 	 Mr. Hughes got into his vehicle, which was parked right next ~o the front door. Someone 

yelled out loud to call the police. Mr. Hughes sped out of the p~rking lot, spinning his tires 

and making an obscene gesture. 
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It was apparent to Ms. Wagner and Mr. Sample that due to intoxication, Mr Hughes' was
17. 	

suffering a significant amount ofimpaired perception and a loso ofjudgment rendering him 

a clear danger to himself and others. 

Minutes after Mr. Hughes left Barney's just after J 1:00 p.m., he disregarded a stop sign and
18. 	

caused an accident at the intersection of N. Vine and W. Com;tituttOn Streets in Victoria 

County, Texas, with a vehicle driven by Mrs. Cynthia Garza. 

l 9. 	 Mr. Hughes' intoxication and his resulting failure to stop at the ;top sign and yield the right 

ofway caused the accident Mrs. Garza died at 12:20 a.m. as a result of injuries she suffered 

from the accident. 

Mr. Hughes' alcohol content was greater than 0.20 grams of alcohol per l 00 milliliters of
20. 	

blood at the time of the accident and greater than 0.19 grams o·· alcohol per 100 milliliters 

of blood around the time of his last crink at ll:OO p.m. 

21. 	 The Respondent failed to enforce its policies regarding over selJ.ng ofalcohol on December 

11, 2004. On that day, the Responde;Jt served alcohol to an intc.xicated person. 

On September 10, 2004, the Respondent sold alcoholic bevera~.es to a minor.
22. 

On February 12, 2005, Respondent sold alcohol to and intoxicated person
23. 

The Respondent had more than two Vtolations ofselling alcohol to a minor or an intoxicated
24. 

person within a 12 month period. 

25. 	 Respondent had a pattern and practiCEl ofnot enforcing its policie:s and a lack ofcontrol over 

its business operations. 

On May 20, 2006, TABC sent its Notice ofHearing to Respondent informed the Responde'"
26. 

that the hearing on the merits was set for July 17, 2006, and it contained: a statement of the 

location and the nature of the hearing; a statement of the legal authority and jurisdichor. 

under which the hearing was to be held; a reference to the particJ!ar sections of the statUites 

and rules involved; and a short plain statement of the allegations and the reliefsought by the 

Commission. 

27. 	 The hearing on the merits convened on July 17 and 18, 2006, at the State Office of 

Administrative Hearings (SOAR), 5155 Flynn Parkway, Suite~ 00, Corpus Christi, 1exas, 

before Administrative Law Judge M•~lissa M. Ricard. TABC was represented by its staff 

attorney, W. Michael Cady. Respondent appeared througt its attorney, Ronald A. 

Monshaugen. Evidence and argmnem were heard, and the record closed on Aligust 18, 2006, 

after closing briefs and replies were submitted. 
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VII. CO~CLUSIONS OF LAW 

I. 	 The Commission has Jurisdiction over this matter pursuant to TEX:. ALCO. BEV. CODE fu'\'K 

Subchapter B of Chapter 5. 

The State Office of Administrative Hearings has jurisdiction cver matters related to the
2. 

hearing in this proceeding, including the authority to issue a proposal for dec1sion with 

proposed findings of fact and conclusions of law, pursuant to T~X. GOV'T CoDE A:-N. ch. 

2003. 

Proper and timely notice ofthe hearing was provided as required under the Admimstrativc
3. 	

Procedure Act, TEX. GOV'T CODE ANN. §§2001.051 and 2001.(52. 

On December ll, 2004, Respondent's employee sold an alcoholic beverage to an intoxicated
4. 	

person in violation of TEX. ALCO. BjSV. CODE AJ\X § : L6l(b>(l4), and to an obviously 

intoxicated person who presented a cltlar danger to himselfand others, with the intoxication 

being a proximate cause of the damage suffered, in v10Iation ofTE x. ALCO. BEV. CoDE Al'N. 

§ 2.02. 

Based on Conclusion of Law No. 4, cancellation of Respondent's pennits is warranted.
5. 

SIGNED Octob~ 1~ 2006. ~ 

I--· 	 Mr;?; CtuS<_
~SAM. RICARD• 

ADMINiiSTRATJVE LAw JUDGJ<~ 


STATE OFFICE OF ADMI:-IISTFATIVE HEARTh'GS 




_jbl8845427 
10'1~•2006 15:58 FAX 36188J5J27 CC SOAH 

STATE OFFICE OF AD\1I;-;ISTRATl \'E HEA.RGGS 

5155 Flynn Parkway 


Suite 200 

Corpus Crristi, Texas 78411 


Phone (361) 884-5023 

Fax P61) 884-5427 


FACSIMILE TRANSMISSION 

DATE: /D-I(p- 0&' SOAH DOCKET N0.:2006-

CORPUS CHRISTl No. of Pages:::;:; lfFROM: 
(Including cover sheet) 

FAX TO: FAX NO.: Transaction No./Time: 

r--·~--------------~-------~----------~------------------

Message: 

Note: If all pages are not received, please contact Mary Alice- Ramos at the 

number fisted up above. 

IIIf The information contained in this facsimile message is privileged and 

ll confidential information intended only for the use of the ••hove-named 1! 

I[' recipient(s) or the individual or agent responsible to deliver It tc• the •ntended ji 

:. recipient You are hereby notified that any dissemination, distribution or i'i 

;I copying ofthis communication is st:"ictly prohibited. If you have received this I 
!'1 communicati_on in error, please immediately notify us ~y te ephone, and /i 

11''.1 return the onginal message to us at the above address v1a th"' U S. Postal 
i

1! serv,c:;e_ Thank you. 


