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SOAH DOCKET NO. 458-03-0015
' 

.TExAS ALCOHOLIC BEVERAGE I§ BEFORE THE STATE OFFICE 

.. COMMISSION . '§ 
§

vs. § OF 

' ' §1' §.ORij::;INALAPl'LICATIONOF. 

·._M__ ART_.INVE.·'-~-A____sQUEZV.lliL.ANUE ··_ ___ __ 	 §
D/B/A W:RESTLJNGBAR ! § 

HIDJ\LGOCOTJNTY,TEXAS i . ' § I
(TABC CASENO. 60081){}) . . § • ADMINISTRATIVE HEARINGS 

~~OSALrlt DECISI~N 


.. . Martin Velasquez Yill@ue~e,• dlbl WtestlingBar('~Applicant") has applied to 

·. the Tex_as Alcoholic Beverage C01nmissiod ("TABC") foc a Mixed Beverage Permit and 

•.. a }.fixedBeverage,Late Hoilrs'l?~i~ for a/premises located on the east side.of Cesar 


· Chavez Road,. 500. feet north of th¢ interseetiop with Alberta .Road, Hidalgo County, 


Texas ("Premises>'). Gustavo Farias, Felix:bai;ia and PaulWil1dbigler ("Protestants") 

--	 .: - - - --; - .• 1 : :

• ,, • • ' ­

fi.l.le. d. a._. P___ r.otes.t to the. issuan_·._.c.e o·.fth,_e___ p_e;nlit.E ~a-1 sed o?__ safety, peace, and gen~ral_ public . 
· welfare concerns. The TABC'sstaff( 'Stlljlf ).remamed neutral on the applicatiOn. Thrs 

· proposal for decision recommends issu~nce oli the permits: · . . .. 	 ~ . . I 
' . I ,: 	 , 

I. PROcEDURAL H~STOR~, NPTICE, AND JURISDICTION 

. · There1are no contested iss4es·of n~ti:ce or jurisdietioi! in this proceeding. 

he :f,indings of fact and conclusions oflaw. Thepefore, these matters are addt~ssed in t
·· below,withoutfurtberdiscussiort:here .. ,1 

1

··_ 	 _.· . · . On Se;pternber 17, 2002 a public hlaringwas conv:en~d in this matter in Edinburg, 

TexasbeforerAdministrati've LawtJuflg~"'¥eiiha M. Ricard. The TABC was represented . 

byDeweyBrackin, 2.Jld atto!Jley (or theLrgal Division. The Applicants and the· 

Protestants represented themselv~s. The r1ecord closed the same day. 

' ' 

ILLEGAL sTA;NDArurS~D APPLICABLE LAW . 

· · '< · The·rABC may refuse is~uanceof a permit if the place or manner in which the 


applicant may conduct his business warraflts the refusal based on the general welfare, 


health, peace, morals and safety of the public'

.·_.. ... . • 	 ! I . 

' '
' 

1 
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'Section 11.46 (a) (8)1 ofthe ]exas Alcohol Beverage Code ("Code") states: 

General Grounds forRe:fusltl 
• ".1. • .• . ' 

(a) "The conlll1issionjor admimsttator may refuse to issue an original or 

ren~wal perm.itwith. or with~ut *hearit~g if ~t has reasonable_ grounds to 
· believe and fmds th~tt any oflthe: followmg ctrcumstances extsts: 

I 
' 

. . I . 
. (8)the p.·lace.. or ma1m···er in w.wp~ch the applicart rna.y conduct his business.• 

warrants the refusal [of a per~mt ~,ased on the general welfare, health, 

peace,. morals, and~afety o~the people and:on the public sense of 

decency; : .[ · 

.. . .·. Genera.ii;, to deny apermit,to:a qua~ified applicant to operate a lawful business in 

a wet area, sorhe unusual conditionOr situalion! must be shOwn tojustify a finding that 

·the place ormimner inwhich tl;le b~siness fuay: be <::ouducted rvarrauts refusal or d 

c~ncellation ofa permit, or it~ r.ene":'~l. Sifon[on Gin. !nc, 616 S.W.2d 274 (Tex. 
Clv.App.-Houston 19~1, no wnt}(f1tmg n;xa.~A:cohollc Beverage Com'n v. Mikulenka, 

.510 ~,W2d 616,_ 619 (Tex,Civ.AI?P·-~~an tmomo 1974); Ellwtt v. Dawson,A73 S.W.2d 

668; 670 (Tex.CJV.App.--Houston [I Dist}r 191I)). 

The Cede does not define how the Jlace or mlmnehnwhich a business might be 
' . . . . . ' . ; : . I ,. . ' 

.. operatedwoultl jeopardize tire geriyra1 wel~are; health, pea~e,·morals, or sens.e·ofdecency 

..·J'n niaking this d.ec1sio.n. There is no "set. f:!!~~.?ple, giving the TABCdis.,cre.tio.n 

. . ·.. ·... The burden ofproofis on the part Icontending the permit should be denied. 

. . . . . .! '• ' .i .; ·' 

IV. EVIDENCE ~D PARTIES CONTENTIONS 
l . :J 

r·A. Documen~ary Evfdence 
- .: . : I 

. ' •... Ori ARril 19,2002, Applicant fi!ed.~n ~pplication with the TABC fora Mixed 

. Beverage .Pyrinit and a ~e4 iBe,letage Late Jjiours Permi~ for a premises located on the 

east:side ofCesar Cha,vez Road, 5f{Heet>1orth of the intersection with Alberta Road, 

i . .i • 

. · .·: .. ::.: .. ·1·rhe nqticc·in. this proc~~iedilig~i;fe.remled SCcf:~on }!},.6l·(b)(7} oftli.e Code which contai:ts.·analogous 

, · ·.1:9-.niu.age·~o S~c~~~n 1i·A6{~)(8). · secti9tf.·l-~ .6l(b)(7) .~n:fWs ~e !Ast: to- ,~pe~d or:cancel an o~ghud ·or renc~aJ 
· ,per.r:nit.~~'the p~~c or .rnannC"r'·in Whicftithc·:~rmittec.co~d:Uc!s··hlsbusmess wanants the ca.ncellat10n o~suspcn.S10t1 of 

,the·Petm.ir·bas'c:d:~n the gene.ra! welfare:_neaf~h,:~eo.ce~ o~alJ ...and s_afety off;bc people and on the !'u.bh.c ~~n~e of 

~e.ceJ.l?Y-n.:w~ctper·proc.e~tng.u~ld~rc:Jther:~ectlOn, the partieS wou-ld have tp prepare for the heann~ smu!ar.y, as the 

issue is identlca.l-under e1th.er section. 
i 
i 


. . ' 
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Hi<Ialgo County, Texas (TABCEx.l). The application indicated that required notices 

were p'os~ed a~d sentt? the residen~ withi~ 300 feet of the P:rcmis~s. Pictures showing 

the Prermses; the .parkmg lot:; Cesar Chavez ~oad and the surrounding area were admitted 

intq tl1e record (TABC Ex. 2-16}. 'Reside~ts ofCesar Chavez Road ,signed apr9test 

.-~--e__ ti.•ti_o~-ObJ_· ec.tl_'ng to the ~rantin_,_g_-_-_·_.o_r_,_ a mix.e be,verage perm_,_'it for the Pre~ises. citing that 
[t])le mcreast1d traffic wlll-exacerbate traf c safety concerns." The pebl!on contams 238 

signatures (TABC Ex.l7). Resid~nts also fil~d a letter with the T ABC alleging that 

_. Ce~a1· Chavez road is narrow, the <tfea i~ prjmarily residentf_al, a school is nearby, lack of 

· • law, ~nforcement presence,laclc <:{hghtmg~i lac/< of. traffic ~tgnals, lack of posted speed 

:hmttsand enf@rcement thereof, alliltraffkfongeshon (TABC Ex.18). 

-_The TABC investigated thLesiderlts ·complaints ~nd completed its investigation__ i -. _­
·on July 17, 2002. The investiga,tor!foundt~at the school is 'more than a mile away from 


the ,Premises ~nd that there hadbe~n only ~ne ~c.cident repotted at the intersection of 


Cesar:Chavez Roadand Alberta. The repo,rt venfied that nottce had been glVcn 


·- ._ a.)>l)ropriately to the adjacentlando'wners. ;rhe! investigatory report concluded that no 


do4~qJelltati01J ~ad been SUb!]'!,itteq d:rring<fhe investigation which ':ould justify the 


. derytal of a permtt at the Prenuses(Yt.llan11Fe [Ex. 1). A map showmg the Premises and 


the surrounding area was also ad~itted (Villanueve Ex. zr 


a. SummaryrofTestimony • . 

. _., , . . Mr. Gpstavo Farias te's#fie,~that hilpz;operty is adjacent to the Premises. He owns 
1

tenacres. The Premises isJocated :On: approximately a five acre tract. Cesar Chavez Road 

. is only20 feet wide and there are no street/ligl;lts. The area is residential. He is 65 and 

. h_iswife is 72and in ill health; His wifeh;as tqouble sleepingc and he believes that if the . 

Premises is allowed to open a 'bar lh~ late ,hours and noise wit! not qnly disturb his 

_. hopsehold, but t?atit wii_I als() be ~et~irrie4talto his wife'~ health.There have ?een a four 

aCf\dents at the mtersectwn otCe~ar C~ayz road and Tl'ent?n Road, which IS t~e next 

cross street n0rthofthe Premtses.!The mcre~ed trafiic resulting ftom the operatwn of 

the Premises as a ba:rwould increke the nhmber of accidents and be unsafe for the 

resident£ ofCesar Chavez road, e~pedall~ foi the children living in the neighborhood. 

·.· . -·- Mr. Felix Garza tesified t}iat to hirh. the late hours permit was a problem. Mr. 

_ Garza livesapp:rmdmately 1!4mile southpft1le Premises. He has children ages 15, 16 

·_ and coliege ~ge as well. lle b7lie~es too~ tpe l:ate hours w\Ugenerate too much traffic and 

noise _and interfere with the childFen's abilityIto perform at school. He also belwves that 

· thefe have been a few accidents- O:U the. cotnetl•of Alberta Road. and Cesar Chavez.
. . I 

._.•. _. Mr.Paul Wjndbiglerlive~ 114 mil~ nqrth of the Premises on Trenton Road He 


stated that he believed adJoini.ng j'lroperty,owners were notnotified that the owner of the 


· Prern_ises intend-ed to sell alcoholiat the p~oper time. The~e is a church approximate!~ 300 


feet from the Premises. Cesar Cliavez Rdad is a narrow, ~wo lane road wlth no passmg 


lanes. nO lighting and a dirt shoulder. Thfre hre no large'traffic generators m the area. 


- I 3 


I 
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There have b9en at le~st four acci?e~ts in t'e area this ye_ar a~d at l~ast eight fatal _ 

acqdents dur~ag the tune he has lived m th~ area. Mr. Wmdbigler circled the area which 

· wo.uld inciude the residents who signed the petition (TABC Ex. 17) on the map 

(Villanueve Ex, 2) showing an,area ofappr ximately 3 \12 miles in Length down Cesar 

Chavez road, The opcratio~o~a b* on t~eiPr~mises will increase traffic an~accid~nts in 

the area. On further exammatton,.),1r. Wm~~1gler acknoweledged that locatiOn mdtcated 

wa.s_ a.··· ch.u.·r.·c_h·_... i.·s in. the proce.ss.. o_'Jb.eing buill and. clarified tha.t it is across the ·s.·treet from
the !'remises, approximately 500-4:00 feet. · · 

· -. · •.· Mr. Vinanueve testified th~t the Pr , mises, which be owns, is approximately five 

. acres. There are only three re,sider!ces orltpe ~ast side of Cesar Chavez Road between 

.·.Alberta and Trenton.. He p'osted t~ riotit::;ef as!requir-ed by'the TABC, and sent Mr. John 

.. Washington, the only resident wit~in ,300 feet pfthe proposed business, a notice. He 

· interidsto live on the- Premises. The facilitY is' 5,000 square feet and the parking tot is 

. :30,000 square feet. The front doods:more! th~ 300 feet from Cesar Chavez Road. The 

.. fac1lit'y is metal and block cement ~nd is i~suhited. He will employ six empl~yees. He 

intends to hil:e a professional security serv,ce. 'He intends to have wrestling matches 

during the day on weekends, and has already held that type of any event. The capacity is 

140 persons. He intends to put lighting ile P,arking lot ahd could build a fence to 

reduce noise. 
' 

' , V. I ALYSIS, 
1· ··i 

, . Itis clearfromthe recQrd tlu;t the botestants and the surrounding residents do not 

want the applicant to obtain 1\ Miied'Bev(jtag~ Permit and a Mixed Beverage Late Hours 

• ~e[riljt for the Premises. Nor:~theless, the/la"[ re~ui~es some unusual ~ondition or 

situation and more than a des~retQ deny toe apphcatwn for such perm1ts. Here the 

.·. J'r#te's.timtsbelieveit'theperhJit'i~grante4 th~ resulting traffic will be dangerous and the. 

estabhshrnent would be nOISY· and( keep· thf nearby residents from sleepmg. 

.. The testimony ofthe witrlesses tegat4in& possible traffic hazards amounted only 

to iqonch.isions. The TABC invesfigatory repqrt did not Sllbstantiate the v.i.tnesses 

rstilnates of the number of acqi~ts in .thf area, reporting only on~ for the year?f 1999, 

wp1le the wrtnesses stated that th~re had:~een•up to four already th1s year. Any mcrease 

in[tr'\ffiC Could pOteritial!yjnyiease acdd~nts iin the area, regardleSS of the type of 

btisiness. The Protestants did rto,t! establish tllat the proposed business and increased 

trafficwould be an unusualctmd~tion or tu:rt10n. . '. . 

.._'• .. • The only possible grpUndlfor den)flflgj the apphcatwn would be that the pro~osed 

. business would be noisy and keep tlie ne~tby[residents from sleeping. The locale ts not 

· intensely populated.· The• Pr~mis~s js loc.ate(\! on five acres·and Mr. Farrias, the ~dJacent 
It is common knowledge that establishments of

propertY: own<::r, lives on a tenacre lot. 

this.· fYPe can•be_ loud an~ offel1Siy.e to tho~~e nearby, but i~ is not necessa~ that they be•.
slich. The apphcant testJfied tha~ he had· aken precautiOns to prevent this. The

.

. 


..··• . 4 . . 
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Protesrarits·.did not establish that the noise fJom the proposed business would be an 


unusual condition or situation. 


Howe.ver, ifthe applicantdqes oper te (\noisy or di~orderly establishment then
. • 

ABC may suspend or cancel the permit.

Section I I ,61 :of the Code provides that the 


VI. RECO .ENDATION 

; I .
. .. •. .
.. . . r: .· The ALlrecommends. that f;..pplicants application for.a Mixed Beverage Permit 

and a l'yfixed Beverage Late Hol'irs Permit fiktli:c premises located at on the east side of
. . . . . . .


.... • . . ..· • ·.·· . : . . . . ·•. : . I 
. 


CesarChavez Road,5QO feetnorthiofthe in,tersection withAlberta Road, Hidalgo 

•·; !
. County,Texas•be granted. 

.· ..
, . VIL PRQ10SEbrN)llNGS~FACT 

I...f;..P. phyant, Martm V.~la~quezV1llanue,yr.dfP/a Wre~tling Bar'. filed an apphca~lOn . 

wttl'i the Tf>.B<I:: for aM!Xed ~ye~ge Pe~nt ~d a Mtxed; Beverage Late Hours ·Permtt 

. for 11 premtsesllocated onthe.east s1de. of~rsar[Chavez Road, 500 feet north of the
...


.intersectionwith Alberta Roadl·Hidalgo Cc!untY. Texas. 

-

. . ' 
' ' 

2. Gustavo Farias, Felix- Garza andiPaul Wjnd~igler filed a protest to the issuance of the 
.. 

safety, peace., ah··.d···.·. genera.·rpub···lie welfare.'co.ncems, specific.al.ly.citing
·.p·e.. ffilits·b···ased···. i?n .. 

.concerns over mcreased traffic andnotse. . 
' ' 

- . 

' .
' ! 

ed a protest peHtion objecting to the
.. :3. Other residents ofCesarChavezRoad si 

· gtantihg ofa mixed. beverage.peintit for. tht Prbmises citing that "'[tJhe increased traffic 

wil!l exacerbate traffic safety conc~rns." j . · .
·. 

4,. Applicantbas taken, or will take n!easur~s to prevent detriineatal effects ofoperation
·. 
ofits business on the conmmnity, insulating tJie walls for noise reduction, proiridi.'!g for 

.•
i .adequate security andparking. 

II 

•

5, he·Protestant's allegations we~e unsubStantiated. . 

(i. Qn September 5, 2002, the 'I'ABC issue1 it~ notice of hearing, directed to Applicant at 

41!)SN/ 21" Street, Me Allen, Te'}as78S0#-4t 14. • 
, I •

.. . 

.7. Qn·Septe~ber 17, 2002', a •liearfng: conv¢ne9. before SOAH ALJ Melissa M. Ricard at 

. th~ Hidalgo €ounty CourtllouSe~ ([:ountyJ/.Idg~'s Office, 2"° Floor Conference Room, 100 

• E; Cano, Edi!hburg, Texas,7S:S3?:'fhk TABC~as represented by Dewey Brackin, and 

·attorney for the Legal Division. Tpe)Applican,ts and the Protestants represe~ted 

thenl.s<!lves. The record close'd the sinne:day.

• . . . , I 

5 
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VII. CONCLUSIONS OF LAW
I 

L The Texas. Alcoholic Beverage,Commiss~on has jurisdiction over this proceeding 

. .. .

pursuantto TEX. ALCO. BEY..C~DE ~NN. chsJ and 1 ~-. . . ;, . 


~· Th<; State Office ofAdimmstrattvc Heapfg~~ J':nsdtc)IOn over t~1s proceedmg, 


mcl\Jttmg the pneparatwn ofa propo~Hor dec!SfOn w1th proposed fi:ndmgs offact and 


conclusions of law, pursuantto'TEX;GOV'TtD~, Chapter 2003. 


. . ' . . I .
. . , . ·. . .. . . .

3. 	 Proper and timely notice Was eff~cted on the iApplicant aS required by TEX.GOV'T 


. .

CODE}200l. 	 . :

. ' 	
. 

.·

·_' - ' - ­ : - -1 	 _i • 

4. Ba~ed upon th~ P~oposedFin~ings ofFacf an~ TE~.ALCO. B~Y. CODE ANN..ch. 11, 

Apphcant's apphcatron fora lyhxedBeverage Pernut and a• Mixed Beverage Late Hours 

PenrtitJor the P:remi~es located 'at o~ the_.ea~ s¥ ofCesar Chavez Road, 500 feet north 

of the rntersectwn wtth Albe.rta Ro!\(1, HHWgo €ounty, Texas should be granted. 

- . - ' ' . ~ ! ·:

; ' 


' 
I I 

... Srgned this 1O'" day of October, z()l 

I
' ;.,I /··
: /(j: i • '·1 .;/' . ()
/< Je:,r.i{};f> i ·of<.., (t;JA....J'--..

· Meifssa M. Ricard · 
i AIDM!NfSTRATIVE LAw JUDGE
I S~ATE OFFICE OFADMINISTR.ATIVE HEARINGS 
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DOCKET NO. 600800 


IN RE MARTIN VELASQUEZ VILLANUEVE § 
DIB!A WRESTLING BAR § 
ORIGINAL APPLICATION: MB § 

§ 
§ 

IllDALGO COUNTY, TEXAS § 
(SOAHDOCKETNO. 458-03-0015) § 

BEFORE THE 

TEXAS ALCOHOLIC 

BEVERAGE COMMISSION 

ORDER 

CAME ON FOR CONSIDERATION this 2"d day ofDecember, 2002, the above­
styled and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge 
MelissaM. Ricard. The hearing convened on September 17, 2002, and adjourned onthe same 
day. The Administrative Law Judge made and flied a Proposal For Decision containing 
Findings ofFact and Conclusions ofLaw on October 10, 2002. This Proposal For Decision 
was properly served on all parties who were given an opportunity to file Exceptions and 
Replies as part ofthe record herein. On November 1, 2002, exceptions to the Proposal were 
filed by the Protestant.. 

The Acting Assistant Administrator of the Texas Alcoholic Beverage Commission, 
after review and due consideration ofthe Proposal for Decision, Transcripts, and Exhibits, 
adopts the Findings ofFact and Conclusions ofLawofthe Administrative Law Judge, which 
are contained in the Proposal For Decision and incorporates those Findings of Fact and 
Conclusions ofLawinto this Order, as ifsuch were fully set out and separately stated herein. 
All Proposed Findings ofFact and Conclusions ofLaw, submitted by any pa..'iy, which are 
not specifically adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas 
Alcoholic Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas 
Alcoholic Beverage Code and 16 TAC §31.1, of the Commission Rules, that the Original 
Application of Martin Velasquez Villanueve, d/b/a /Wrestling Bar, for a Mixed Beverage 

Permit be GRANTED. 

This Order will become final and enforceable on December 23, 2002, unless a 
Motion for Rehearing is flied before that date. 

By copy ofthis Order, service shall be made upon all parties by facsimile and bymail 
as indicated below. 



WITh'ESS MY HAND AND SEAL OF OFFICE on this the 2"d day ofDecember, 

2002. 

On Behalf of the Administrator, 

~ea:jillene Fox, ActmgJ ssistant Administrator 

Texas Alcoholic Bevevage Commission 

DAB/yt 

Martin Velasquez Villanueve 

d/b/a Wrestling Bar 
APPLICANT 
4108 N. 21" Street 
McAllen, Texas 78504-4114 

CERTIFIED MAIL NO. 7001 2510 0003 8686 7369 

RETURNRECEIPT REQUESTED 

Mr. and Mrs. Gustave T~nes l="....,..;.._s. 

PROTESTANT 
Route 11, Box 273 
Edinburg, Texas 78539 
CERTIFIED MAIL NO. 7001 2510 0003 8686 7352 

RETURN RECEIPT REQUESTED 

Frank Garcia 
PROTESTANT 
VL4 FACSIMILE: (956) 787-8900 

State Office ofAdministrative Hearings 


Corpus Christi, Texas 

WA FACSIMILE: (361) 884-5427 

Dewey A. Brackin 

ATTORNEY FOR PETITIONER 


TABC, Legal Division 


McAllen District Office 

Licensing Division 
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