DOCKET NO. 582022

IN RE BACK DOOR CLUB § BEFORE THE
PERMIT NOS. N-400768, PE-400769, §
& N1-423614 § TEXAS ALCOHOLIC
§ .
TERRY COUNTY, TEXAS §
(SOAH DOCKET NO. 458-99-3354) § BEVERAGE COMMISSION
ORDER

CAME ON FOR CONSIDERATION this 3rd day of May, 2000, the above-styled and
numbered cause.

After proper notice was given, this casc was heard by Administrative Law Judge Brian Lee
Phillips. The hearing convened on March 6, 2000 and adjourned March 6, 2000. The
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact
and Conclusions of Law on April 6, 2000. This Proposal For Decision was properly served on
all parties who were given an opportunity to file Exceptions and Replies as part of the record
herein. A letier has been filed on April 18, 2000 by Respondent. It will be considered as an
Exception by Respondent. .

The Assistant Administrator of the Texas Alcoholic Beverage Commission, afier review
and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings
of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in the
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this
Order, as if such were fully set out and separately stated herein. All Proposed Findings of Fact
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are
denied.

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage
Code and 16 TAC §31.1 of the Commission Rules, that Respondent’s conduct surety bond in the
amount of $5,000.00 be FORFEITED.

This Order will become final and enforceable on May 24, 2000, uniess a Motion for
Rehearing is filed before that date.

By copy of this Order, service shall be made upon all parties by facsimile and by mail as
indicated belew.



WITNESS MY HAND AND SEAL OF OFFICE on this the 3rd day of May, 2000.

CB\bc

The Honorabie Brian Lee Phillips
Administrative Law Judge

State Office of Administrative Hearings
VIA FACSIMILE (806) 792-0149

Holly Wise, Docket Clerk

Siate Office of Administrative Hearings
300 West 15th Street, Suite 504
Austin, Texas 78701

VIA FACSIMILE (512) 4754994

Maria Inez Moreno

Back Door Club
RESPONDENT

302 E. Tate

Brownfield, Texas 79316-4495

On Behfg!‘_bf of the Administrator,
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ﬁé«}%y /MM

Randy Yarbrough %ssxstant Adm;mstraéor
Texas Akcohohc Beverage Comm;ssmn

CERTIFIED MAIL/RRR NO. Z 473 040 084

Christopher Burneit
ATTORNEY FOR PETITIONER
TABC Legal Section

Licensing Division
Lubbock District Office
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ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

The Staflf of the Texas Alcoholic Beverage Commission (Slaff or Commission) initiatec
this action seeking forfeiture of the conduct surety bond posled by Back Door Club, dfb/a
Back Door Club (Respondent). The Staff rocommended that the bond be forfeited because
Respondent had committed three or more violations of the Texas Alcoholic Beverage Code
(Code} since September 1, 1995. The Administrative Law Judge (ALJ) agrees with the Staff =
recommendation that Respondent’s conduct surety bond be forfeited.

. Jurisdiction, Notice and Procedural History

Tre hearing in this matter convened on March 6, 2000 before ALJ B. L. Phillips, at ih¢
offices of the State Office of Administrative Hearings (SOAH} in Lubbock, Lubbock County,
Texas. Staif was represented by Christopher Burnett, Assistant Attorney Generz!
Respongents Raul Rodriguez Moreno and Maria Inez Moreno appeared ar.d represeniec
themselves. Staff offered evidence which was admitted to the record without objection, ant
Respondent raised no objections as {0 jurisdiction and notice and offered no controverting
evidence.

The Commission and SOAH have jurisdiction over this matter as reflected in the
conclusions of law. The notice of intention to institute enforcement action and of the hearing
met the notice requirements imposed by statute and by rule as set forth in the findings of fac:
and conclusinn nf o

il. Conduct Surety Bond

The Commission issued Private Club Registration Permit N-400768 and Beverage
Cartage Pemit PE-400769, on September 23, 1996, and Private Club Late Fours Permit NL-
423614, or December 1, 1997, for the premises known as Back Door Club, 305 S. bth
Street, Brownin i« Trry County, Texas. The Respondent posted a conducl surely bend as
required by Soctions 1111 and 61.13 of the Code.



ifl, Events Leading to the Request to Forfeit
Respondent’'s Conduct Surety Bond

On January 6, 1998, Respondent signed an “Agreement and Waiver of Hearing”
regarding one violation of the Code. The waiver agreement stated that on October 19, 1997,
Respondent committed a place and manner violation, that is, » violation of a city ordinance
by the discharge of a firearm within the city limits. The agre~ment contained the following
language.

My name is Maria Inez Moreno, | am Secretary of the Back Door Club. I neither admit nor deny that the
vinlaticr =tated above have ocourred and do hereby waive my right to a hearing. | understand that the
privaary ©10 it above as well as all associated licenses or permits wili be suspended/canceled
unjees the fieensoeo or permittee elects to pay a civil penalty in lieu of a suspension. A civil penalty in
thér amount of 32250 60 must be received by the final due date stated on the administrative order. {am
aware that this agreement may be rejected by the Administrator of the Texas Alcohotlic Beverage
Commission at which time the licensee or permittee will be granted a hearing on the matters in question.
The signing of this waiver may result in the forfeiture of any related conduct surety bond.

As a result of this waiver agreement, the Commission Administrator entered an Order
on January 16, 1998 finding that Respondent violated the Code as stated in the agreement
and waiver of hearing. The Order further provided that Respondent's permits were
suspended for filteen days unless Respondent paid $2250.00 as a civil penaity.

On July 30, 1998, Respondent signed an “Agreement and Waiver of Hearing’
regarding one violation of the Code. The waiver agreement slated that on July 9, 1998,
Respondent committed an administrative violation which was described as a sale to a non-
member. The agreement contained the following language.

Ky narmo = 80 a6 Mereno, | am an officer at the club. 1 neither acmit nor deny that the violations statec
abvwe hrven occond and do hereby waive my right to a hearine tunderstand that the primary CLF
stated above s well s all associated licenses or permits will be susr: dedicanceled untess the licenses
or permitice elecls to pay a civil penalty in fiau of a suspension. A ci-il penalty in the amount of $750.00
must be received by the final due date stated on the administrative order. | am aware tiiat this agreemer:
may be rejecied by the Administrator of the Texas Alcoholic Beverage Commission at which time the
licensee or permittee will be granied a hearing on the matters in question. The sigring of this waiver may
resuit in the forfeiture of any refated conduct surety bond.

As a result of this waiver agreement, the Commission Administrator entered an Order
on August 4, 1998 finding that Respondent violated the Code as stated in the agreement and
waiver of hearing. The Order further provided that Respondent’s permits were suspended
for five days unless Respondent paid $750.00 as a civil penalty.

On December 21, 1998, Respondent signed an “Agreement and Waiver of Hearing”
regarding one violation of the Code. The waiver agreement stated that Respondent committed
an administrative violation which was described as the Respondent, Raui Moreno, being
intoxicated on lhe licensed premises on February 14, 1998, As a resull of this waiver
agreement, the Commission Administrator entered an Order on December 22, 1998. The
order stated Respondent violated the Code as stated in the agr=nment and waiver of hearing.
The Order further provided that Respondent’s permils were suspended for seven days uniess
Respondent paid $1050.00 as a civil penaity.



IV. Forfeiture of Conduct Surety Bond

The Commission may revoke a ficense or permit, or sleny renewat of a license or
permit, il the holder violates a provision of the Code or a ruls nf the Commission. TEX.
ALCO. BEV. CODE ANN, §§ 6.01 and 61.71. The Commission's rule found at 16 Tex.
Admin. Code (TAC) § 33.24(j). governs forfeilure of a conduct surety bond, and provides that
the Commission may seek forfeiture when & license or permit has been canceled, or where
there has been a final adjudication that the licensee or permittee has committed three

violations of the Code since September 1, 1995.

When posting a conduct surety bond, the permit or license hoider must agree not o
violate a Texas law reiating to alcoholic beverages, or a Commission ruie. The holder must
also agree {hiat the amount of the bond shail be paid to the state if the permit is revoked, or,
on final adjurination, that the holder violated a provision of the Code.

PROPOSED FINDINGS OF FACT

1. The Commission issued Private Club Registration Permit N-400768 and Beverage
Cartage Permit PE-400769, on September 23, 1896, and Private Ciub Late Hours
Permit NL-423614, on December 1, 1997, for the premises known as Back Door Ciuiz,
305 S. 5th Street, Brownfield, Terry County, Texas. The Respondent posted a conduc:
surety bond as required by Sections 11.11 and 61.13 of the Texas Alcoholic Beverage

Code.

2. Respoisicet seoeived proper and timely notice of the hearing frem the Staff for the
Crmmisaion (S0ff) in a notice of hearing, dated December 29, 1898,

3. The notice of hearing contained a statement of the time, place, and nature of the

hearing; a statement of the legal authority and jurisdiction under which the hearing
was to be held: a reference to the parlicular sections of the statutes and rules involved;
and a short, plain statement of the matters asserted.

4, The hearing was convened on March 6, 2000, at the «flices of the State Office of
Administrative Hearings in Lubbock, Lubbock County, Texas. Respondent's Raut
Rodriguez Moreno and Maria Inez Moreno appeared and represented themselves.
Christopher Burnett, Assistant Attorney General, represented the Staff.

in January 6, 1998, Respondent signed an “Agreement and Waiver of Hearing”

regarding one violation of the Code. By signing the waiver agreement, Respendent
admitted to an administrative violation which was described as a piace and manner
violation, to wit, a violation of a city ordinance by the discharge of a firearm within the

city limits.

.C_ﬂ

6. On July 30, 1998, Respondent signed an “Agreement and Waiver of Hearing”
regarding one violation of the Code. By signing the waiver agreement, Respondent
admitted to an administrative violation which was described as a saie {0 a non-
member.



On December 21, 1998, Respondent signed an “Agreement and Waiver of Hearing’
ragar<ing one violation of the Code. By signing the waiver agreement, Respondent
admittedd i addimiinistrative violation which was described as the Respondent, Raui
Maoienao, Leing intoxicated on the licensed premises on February 14, 1998.

On January 16, 1998, August 4, 1998 and December 22, 1998, the Commissior:
Administrator entered orders finding that Respondent had committed three violations
of the Code consistent with Respondent's waiver agreer:~nts found in Findings of Fac!
Nos. 5-7.

Respondent has committed at least three violations of the Code and had at leas!
three final adjudications regarding those violations since September 1, 1995.

PROPOSED CONCLUSIONS OF LAW

The Texas Alcoholic Beverage Commission {Commission} has jurisdiction over this
malter pursuant to TEX. ALCO. BEV. CODE. ANN. §§ 5.35, 25.04, AND 61.71(Vernor
1995 & Supp. 1999)}.

The State Office of Administrative Hearings has jurisriction to conduct the hearing
in this matter and to issue a proposal for decision containing findings of fact and
conclusions of law pursuant to TEX. ALCO. BEV. CODE ANN. § 5.34 (Vernon Supg
1999) and TEX. GOV'T CODE ANN. Ch. 2003 (Vernon 1999).

Service of proper notice of the hearing was made on Respondent pursuant to Texz:
Alccholic Beverage Code Ann. Section 11.63 and Texas Government Code Anri.
Seciions 2001.051 and 2001.052.

Ragpon o Ledds permit numbers N-400768, PE-400769 & NL-423614 and posted
o candet aupety bond in accordance with the requirements set forth in 16 TEX.
ADMIN. CODE (TAC) section 33.24 and TEX. ALCO. BEV. CODE ANN. section:
11.11 and 61.13 (Vernon 1995 & Supp. 1999).

Respondent violated three provisions of the Texas Alcoholic Beverage Code since
Sepiember 1, 1995, as set out in Findings of Fact Nos. 5-9.

Respondent viclated 16 TAC section 33.24 and TEX. ALCQO. BEV. CODE ANN.

sections 11.11 and 61.13, by violaling a commission rule and a law of the State
Texas relating to alcoholic beverages while holding Private Club Registration Permit
N-4(10768, Beverage Cartage Permit PE-400769 & Private Club Late Hours Permit NL-
4233 11, iegued by the Commission, and the conduct surety bond should be forfeited

o the Sialn.

SIGNED this 6th day of Aprii, 2000.
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gL FLLIPS

ADMINISTRATIVE LAW JUDGE
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