
DOCKET NO. 580924 

TEXAS ALCOHOLIC BEVERAGE § 
§ 

BEFORE THE TEXAS 

COMMISSION 
§v. 
§ ALCOHOLIC

NATCO, INC. 


d/b/a RIVER CITY CABARET § 


PERMIT NOS MB-242770 & LB-242771 § 

§BEXAR COUNTY, TEXAS 

BEVERAGE COMMISSION
(SOAR DOCKEr NO. 458-01-0740) § 

ORDER 

CAME ON FOR CONSIDERATION this 1" day of May, 2002, the above-styled 

and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge 

("AU") Harvel. The hearing convened on August 13, 2001, and adjourned August 17, 

2001. The record was closed on December 19, 2001. The Administrative Law Judge made 

and filed a Proposal For Decision ("PFD") containing Proposed Findings of Fact and 

Conclusions of Law on February 14, 2002. This PFD was properly served on all parties 

who were given an opportunity to file Exceptions and Replies as part of the record. 

Respondent's and Intervenor River City Cabaret, Ltd.'s filed Exceptions to the PFD on 

March 8, 2002. Intervenor, City of San Antonio, filed Exceptions to the PFD on March 

7, 2002. Petitioner filed Exceptions to the PFD on March 6, 2002. Respondent's and 

Intervenor River City Cabaret, Ltd.'s Reply to Petitioner's and Intervenor City of San 

Antonio's Exceptions were filed on March 29, 2002. Petitioner's Replies to Respondent's 

Exceptions were filed March 29, 2002. On April 8, 2002, the AU, by letter, modified 

her PFD. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after 

review and due consideration of the Proposal for Decision, Transcripts, and Exhibits, 

adopts the Findings of Fact and Conclusions of Law of the Administrative Law Judge 

which are contained in the PFD, including those modified and referenced in her April 8, 

2002, correspondence, and incorporates those Findings of Fact and Conclusions of Law 

into this Order, as if such were fully set out and separately stated herein, except as follows: 

The Administrative Law Judge did not properly apply or interpret applicable law, 

agency rules, and/or prior administrative decisions in relation to the possession ofnarcotics 

allegation in Charge XIII ofthe First Amended Notice ofHearing. \Vhile the ALJ found that 

the Respondent's dancers possessed and sold cocaine on the licensedpremises (See PFD, pp. 



20-22), the ALJ implied an element that the "management permitted" the offense, which is 

not required when the offense involves a permittee or its agent, servant, or employee. See 

Argument and Authorities under Petitioner's Exception No. 16., adopted and incorporated 

herein. Therefore, pursuant to the authority under the Texas Administrative Procedures Act, 

TEX. GOV'T CODE ANN. § 2001.058, the following Findings ofFact and Conclusions of 

Law are hereby made: 

Findings of Fact: 

29. On or about July 28, 1999, Griselda Rodriquez, a topless dancer at River City Cabaret 

exercised care, custody, and control over a white powdery substance while on the licensed 

prerruses. 

30. The white powdery substance tested positive for cocaine. 

Conclusions of Law: 

ll.a. On July 28, 1999, Griselda Rodriquez was an employee, agent, or servant of 

Respondent. 

ll.b. Pursuant to TABC Rule 35.41, cocaine is a narcotic. 

ll.c. By possessing a narcotic on the licensed premises, Respondent's, agent, servant, or 

employee, violated Texas Alcoholic Beverage Code§ 104.01 (9) (Vernon 1995 and Supp. 

2000) and 16 Texas Administrative Code§ 35.41 (b) (West 2000) 

ll.d. Based on the above Findings ofFact and Conclusions ofLaw, Respondent's permits 

should be cancelled for cause. 

The Administrative Law Judge did not properly apply or interpret applicable law, 

agency rules, and/or prior administrative decisions in relation to the sale of narcotics 

allegation in Charge XII ofthe First Amended Notice ofHearing. While the ALJ found that 

the Respondent's dancers possessed and sold cocaine on the licensedpremises (See PFD, pp. 

20-22), the ALJ implied an element that the "management permitted" the offense, which is 

not required when the offense involves a permittee or its agent, servant, or employee. See 

Argument and Authorities under Petitioner's Exception No. 16., adopted and incorporated 

herein. Therefore, pursuant to the authority under the Texas Administrative Procedures Act, 

TEX. GOV'T CODE ANN.§ 2001.058, the following Findings ofFact and Conclusions of 

Law are hereby made: 
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Findings of Fact: 

29. On or about July 28, 1999, Griselda Rodriquez, a topless dancer at River City Cabaret 

exercised care, custody, and control over a white powdery substance while on the licensed 

prermses. 

30. 	 The white powdery substance tested positive for cocaine. 

31. 	 Grisleda Rodruqez actually transferred the possession ofthe white powdery substance 

to an undercover SAPD Detective in the premise parking lot. 

Conclusions of Law: 

ll.a. 	On July 28, 1999, Griselda Rodriquez was an employee, agent, or servant of 

Respondent. 

ll.b. 	Pursuant to TABC Rule 35.41, cocaine is a narcotic. 

1l.e. 	 By selling and delivering a narcotic on the licensed premises, Respondent's, agent, 

servant, or employee, violated Texas Alcoholic Beverage Code§ 11.6l(b)(7) (Vernon 1995 

and Supp. 2000) and 16 Texas Administrative Code§ 35.31(West 2000). 

Based on the above Findings ofFact and Conclusions ofLaw, Respondent's permits
11.f. 


should be cancelled for cause. 


The Administrative Law Judge did not properly apply or interpret ~pplicable law, 

agency rules, and/or prior administrative decisions in relation to the sexual solicitation 

allegations in Charges ill, VII, and IX of the First Amended Notice of Hearing. While the 

ALJ found that the Respondent's dancers agreed to have sex with undercover police officers 

for money (See PFD, pp. 6-8, 12-13, and 15-16), the ALJ implied an element that the 

"management permitted or knew about" the offense, which is not required when the offense 

involves a permittee or its agent, servant, or employee. See Argument and Authorities under 

Petitioner's ExceptionNo.3, 8, and 11, adopted and incorporated herein. Therefore, pursuant 

to the authority under the Texas Administrative Procedures Act, TEX. GOV'T CODE ANN. 

§ 2001.058, the following Findings of Fact and Conclusions of Law are hereby made: 

Findings of Fact: 

32. 	 On April27, 1999, Ms. Carreon, Ms. Flores, and Ms. Zuniga were employed as 

topless dancers at River City Cabaret. 
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On April27, 1999, while at River City Cabaret, Ms. Carreon, Ms. Flores, and Ms.
33. 	

Zuniga offered and agreed to have sex with undercover SAPD officers for money 

($250.00 for each dancer). 

34. 	 On December 22, 1998, Ms. Serna, Chelsea Gallegos and Melissa Aguilar were 

employed as topless dancers at River City Cabaret. 

On December 22, 1998, while at River City Cabaret, Ms. Serna, Chelsea Gallegos
35. 	

and Melissa Aguilar offered and agreed to have sex with undercover SAPD officers 

for ~oney. 

36. 	 On December 30, 1998, Ms. Chelsea Gallegos was employed as topless dancer at 

River City Cabaret. 

On December 30, 1998, while at River City Cabaret, Ms. Chelsea Gallegos offered
37. 	

and agreed to have sex with an undercover SAPD officers for money ($100.00). 

Conclusions of Law: 

On or about the 27th day of April, 1999, an employee, agent, or servant of the
6.a. 	

Respondent, did then and there on the licensed premises engage in solicitations for 

sexual purposes, in violation of§ 104.01(7) of the Texas Alcoholic Beverage Code. 

On or about the 22nd day of December, 1998, an employee, agent, m: servant of
6.b. 	

the Respondent, did then and there on the licensed premises engage in solicitations 

for sexual purposes, in violation of§ 104.01(7) of the Texas AlcoP.olic Beverage 

Code. 

On or about the 30th day of December, 1998, an employee, agent, or servant of
6.c. 	

the Respondent, did then and there on the licensed premises engage in solicitations 

for sexual purposes, in violation of§ 104.01(7) of the Texas Alcoholic Beverage 

Code. 

Based on the above Findings of Fact and Conclusions ofLaw Respondent's permits
6.d. 


should be cancelled for cause. 


IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas 

Alcoholic Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas 

Alcoholic Beverage Code and 16 TAC §31.1, of the Commission Rules, that Permit Nos. 

MB-242770 and LB-242771 and all privileges under the above described permits are 

hereby CANCELED FOR CAUSE. 
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This Order will become final and enforceable on May 22, 2002, unless a Motion 

for Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties as indicated below. 

WITNESSMYHANDANDSEALOFOFFICEonthisthe lstdayofMay, 2002. 

On Behalf of the Administrator,
/''t:-... 

RandyWafproug~, Assistant Adininistrator 

Texas Alcoholic)Beverage coinmrssion 

DAB/yt 

Administrative Law Judge Harvel 

State Office of Administrative Hearings 

300 West 15th Street, Suite 504 

Austin, Texas 78701 
VIA FACSIMILE: (512) 475-4994 

Jennifer Riggs 
HILL GILSTRAP, et al. 

ATTORNEY FOR RESPONDENT 

1005 Congress Avenue, Suite 990 

Austin, Texas 78701 
VIA FACSIMILE (512) 457-9066 

Brad Bullock
ATTORNEY FOR INTERVENORS 

Assistant City Attorney, San Antonio 

Post Office Box 839966 
San Antonio, Texas 78283-3966 

VIA FACSIMILE: (210) 207-7358 

San Antonio District Office 


Licensing Division 
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State Office of Administrative Hearings 


Sheliu Bailey Taylor 

Chief Adminiatrative Law Judge 


February 14, 2002 

lv'..r. Rolando Ga.rza, Administrator HAl'ID DELIVERY 
Texas Alcoholic Beverage Commission 
5806 Mesa, Suite 160 
Austin, Texas 787\1 

RE: 	 SOAR Docket No. 458-01-0740; TABC Case No. 580924; Texas Alcoholic 
Beverage Commission v. NATCO Inc., dlbla River City Cabaret, Permit Nos. MB­
242770 & LB-242771, Bexar County, Texas 

Dear Mr. Garza: 

Please find enclosed a Proposal for Decision (PFD) that has been prepared for your 
consideration in the above referenced case. Copies of the PFD are being sent to Dewey Brackin. 
attorney representing t11e Texas Alcoholic Beverage Commission, Jennifer Riggs, representing 
Respondent, and Bradford Bullock, assistant city attorney for the City ofSan Antonio. For reasons 
discussed in the PFD, I recommend that the Mixed Beverage Permit and Late-Hours License be 
ca."lceled because of false statements made on renewal applications, and that all pendi)ig renewal 
applications be canceled. ,': 

Pursuant to TEX. Gov'TCODEAJo.,"N. §2001.062 (Vernon 2001). each party ha.s the right to file 
exceptions to the PFD. Jf any party files exceptions, all other parties may file a reply. A copy ofany 
exceptions orreplies must also be filed with the State Office ofAdministrative Hea.'ings and served 
on t'le other parties in this case. 

Wendy . 
Administrative Law Judge 

WKLH/lso 
Enclosure 
xc: 	 Dewey Bruckin, Attorney, TABC, 5806 Mesa. Suite 160, Austin, Texas. HAND DELIVERY 

Jen.1ifer Riggs, Hill Gilstrap Adams & Groha.-n, LLP, 1005 Congress Avenue, Suite 880, Au;tin, Texas 78701 • 
REGULAR U.S, MAlL 
Brndford Bullock, Ofrlce ofL'le City Attorney, P.O. Box 839966, San Antonio, TX 78283 -REGULAR U.S. 
MATL 
~el Cerro, Docket Clerk, State Office of Administrative Hearings. HAND DBLrvERY 

WiJh:1m P. C\emenla Building 
Po't Office Box }3025 + 300 West 15th Street, Suite 502 + Auatin Texo• 78711-3025 

r.,_ I . !='1"'\ _._,- 'l .. _t:: 
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DOCKET NO. 458-01-0740 

TEXAS ALCOHOLIC BEVERAGE § BEFORE THE STATE OFFICE 

COMMISSION, § 
PETITIONER § 

§ 
§ OFV. 
§ 

NATCO, INC., D!BIA § 

RIVER CITY CABARET, § 
BEXAR COUNTY, TEXAS § ADMINISTRATIVE HEARINGS 

{TABC CASE NO. 580924) § 
RESPONDENT § 

TABLE OF CONTENtS 

I. 	 INTRODUCTION ...............••••.........•..•......•... , , , • , , •..... 1 


II. 	 NOTICE AND PROCEDURAL IDSTORY •................................ 2 .. 


Ill. 	 JURlSDICTION ...•..................................•.....••.•.....•. 2 


IV. 	 BURDEN OF PROOF .•.......................•........................• 3 


V. 	 ALLEGED VIOLATIONS ........................................ :; ..... 3 


.·:
A. 	 Whether Respondent eng~ged in or permitted lewd conduct 

on July 10,1998...•••.....................•..............•. , ...... 3 

B. 	 Whether Respondents solicited a customer to buy drinks on 
5

G •• ...... " •••••••

April 27, 1999. . ................................... 


C. 	 Whether an employee, agent or servant of Respondents solicited for sexual 

purposes on April27, 1999..•....•....•.•..•.......••.....•.....•.•. 6 

D. 	 Whether Respondents permitted consumption of alcoholic beverages during 

prohibited hours. . ......•.••..........•....•..................•.•. 8 

E. 	 Whether Respondents delivered an alcoholic beveruge to an intoxicated person 

on April2, 1999. ........ ~ ................................ , ....... 4. 9 

F. 	 Whether Respondents solicited a customer to buy drinks on 

December 22, 1998............................................... 11 



~iO. 3:3
15:44 TP.BC LEGAL ~ g12107364225 

G. 	 Whether an employee, agent or servant of Respondents solicited for sexual 

purposes on December 22, 1998.•.....•. , ••...••...••.•.....•••...•. 12 

H. 	 \Vhether Respondents permitted lewd conduct on the premises on 

December 30, 1998. ........................................ ~ ~ ... , 4 14 

I. 	 Whether an employee, agent or servant of Respondents solicited for sexual 

purposes on December 30,1998.....•.......•.................•..••. 15 

J. 	 Whether Respondents solicited a customer to buy drinks on 

Janusry 81 1999. , ................................................. . 16 

K. 	 Whether Respondents allowed a breach of the peace on their premises. , , , 17 

L. 	 Whether Respondents permitted the sale of a narcotic on the premises 

on July 28, 1999. ........ , ............................... ~ .. ~., ... , 20 

M. 	 Whether Respondents permitted the possession of a nar,otic on the 

premises on July 28, 1999....•• , ••.....•••..................••.... 21 

N. 	 Whether Respondents' agent, servant or employee was intoxicated on the 

licensed premises on December 8, 2000. • .........•..........•....••• 22 

0. 	 Whether Respondents served an alcoholic beverllge 

to nn intoxicated person . ....... , ... , .... , ............. p •• 23••• •••••• , 

P. 	 Whether Respondents made false or misleading statements thai Santiago V. 

Gutierrez had never been convicted of a felony •.•....•...•.... ,i,; .••••• 23 

Q. 	 Whether Respondents made false or misleading statements in their renewal 

llpplications that the only stockholder in Natco, Inc. 

was 8flntiago Gutierrez..... .......................... ~ ..... , ... ~ ... 25 

Whether Respondents mnde f;~lse or misleading statements in their renewal 

applications were not being made for the benefit of someone else...•.•.... 26 

S. 	 Whether Respondents engaged in subterfuge in allowing its permit to be 

displayed or used by an entity other than Natco, Inc., in losing exclusive 

occupancy and control of the licensed premises, and in engaging ina scheme to 

surrender control of the premises............•....•..........•••.••. 27 

T. 	 \Vhether Respondents permitted a patron to possess 11 narcotic on the licensed 

premises on December 22, 1998, •.••...........••..........•....•• , • 29 

2 



llO. 31'3 
.THBC LEGHL ~ Sl21073S422515:4C: 

U. 	 Whether Respondents permitted a patron to possess narcotics on the licensed 

premises on January 13, 1999...•••.....•.............•......•..••• 30 


V. 	 Whether Respondents are not of good moral character or ilo not have a 

reputation for being peaceable and law-abiding citizens in the community. 30 


W. 	 Whether Respondents conduct their business in a way that is detrimentlll to the 

genernl welfare, health, pe:~ce, morals, and safety of the pe<lple........•. 31 


VI. 	 SUl\1MARY OF ALJ'S FINDINGS ••..................................... 32 


VII. 	 FINDINGS OF FACT ......•.•...............•......................•.. 33 


A. Jurisdiction, Notice nnd Procedural History ..••..................•...•• · 33 


B. 9Background . f 	 ............................................. 
~ ... ~ ••••• 34 


C. Alieged Violations .. , ... , .. ~ ................................ ~ ........ 34 


VIII. 	 CONCLUSIONS OF LA'W ......•..•..........•.....•............•...... 35 -­

3 




15:4,: ~H3C LEGHL ..;. 9l.21073b4225 N0.3l9 

DOCKET NO. 458-01-0740 

TEXAS ALCOHOLIC BEVERAGE § BEFORE THE STATE OFFICE 
COMMISSION, § 

PETITIONER § 
§ 

v. § OF 
§ 

NATCO, INC., DIBIA § 
RIVER CITY CABARET, § 
BEXAR CotTNTY, TEXAS § AD.MINJSTR.4.TIVE HEARINGS 

(TABC CASE NO. 580924) § 


RESPONDENT § 


PROPOSAL FOR DECJSlON 

The Texas Alcoholic Beverage Commission (TABC) initiated this action against Natco, me. 
d/b/a River City Cabaret (Natco). The TABC seeks cancellation or suspension ofNatco's Mixed 
Beverage Permit and Mixed Beverage Late-Hours License for the premises known as River City
Cabaret, located at I07 East Martin, San Antonio, Texas, and to deny any pending renewal ,
applications. The City ofSan Antonio (City) intervened in this action und also requests cancellation 
or suspension ofNatco's pennits and denial of any pending renewals. River City Cabaret, Ltd. 
(RCC, Ltd.), a limited partnership of which Natco is lhe general partner also intervened.' The 
Administrative Law Judge (ALJ) recommends that the Mixed Beverage Permit and Late-Hours 
License be canceled because offalse statements made on renewal applications, and that all pending
renev.-al applications be canceled-' 

,,'• 
'• 

I. INTRODUCTION 

Natco holds TABC Mixed Beverage Pennit MB242770 and Mixed Beverage Late-Hours 
License LB242771. TABC and lhe City allege numerous violations ofthe Texas Alcoholic Beverage 
Code (Code) against Natco. The violations include allegations ofanwng otherlhings, lewd dancing,
prostitution, the possession of narcotics, 11nd making false statements on renewal applications. 

' Because River City Cabaret, Ltd. intervened and is aligned with Netco, this Proposal for Decision refers to 
Natco and River City Cabaret, Ltd. a> Respondents. 

'Thi> Proposal for Decision does not address the pending new application filed by RCC, Ltd dared November 
15, 1999 because both the TABC and the City alleged only that the current permit and pending renewals should be 
canceled and denied. 
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Natco holds the two T ABC-issued pe!1Tiits for a topless nightclub called River Cir1 Cabaret 

(Club) in San Antonio. The Club is located in downtown San Antonio across from the Adams Mark 

hotel and aqjacent to the San Antonio River. 

II. NOTICE AND PROCEDURAL HISTORY 

The TABC filed its Notice ofHearing on October25, 2000, and filed a First Amended Notice 

of Hearing on February 5, 2001. The City filed its Petition in Intervention on November 29, 2000. 

RCC, Ltd. filed its Petition in Intervention on February 20, 2001. The ALI gra'lted the City's and 

RCC, Ltd.'s petitions on March 26, 2001. On May 22, 2001, the City filed its First Amended 

Petition in Intervention. The hearing took place on August 13·17, 2001 in the hearings rooms at the 

State Office of Administrative Hearings (SOAH) in San Antonio, Texas with ALJ Wendy K. L. 

Harvel presiding. Dewey Brackin, attorney with the TABC legal division, represented the TABC. 

Dennis Drouillard and Bradford Bullock, assistant city attorneys, represented the City. Jennifer 

Riggs, attorney, represented the Respondents. The parties filed post·hearing briefs, and the record 

closed after final briefing on December 19, 2001. 

IlL JURISDICTION 

Respondents contested the jurisdiction of the City to proceed in this case as intervenors. 

Respondents initially sought to strike the City's petition on the grounds that the affidavits supporting 

the petition were insufficient. The ALJ found that the affidavits were insufficient, but did not strike 

the petition, and instead gave the City an opporl\mity to cure the insufficiencies. The City 

subsequently filed revised affidavits. Respondents argue that the City's petition does not,comply 

with the Code. Specifically, Respondents argue that the City's petition violates the provision 

requiring tlJat a petition be "supported by the sworn statement of at least one credible,person."' b 
support of the petition, the City supplied the sworn statements ofthe ChiefofPolice ofSan Antonio, 

and of a City Councilman. The sworn statements supported the allegations in the petition, and both 

individuals filing the sworn statements are credible people. Therefore, the ALJ finds that the City 

has jurisdiction to proceed as an intervenor. The jurisdiction of the TABC and SOAH, with respect 

to the TABC's allegations, was not contested and is addressed in the findings offact and conclusion.s 

of law 'Yii thout further discussion here. 

' TEX. ALCO. BEv. CODE§ 11.62. 
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IV. BURDEN OF PROOF 

The TABC nnd the City have the burden of proof in this case on each count. In this 

a:irninistrative case, the standard of proof is a preponderance of the evidence.' 

V, ALLEGED VIOLATIONS 

A. Whe1her Respondent engaged in or permitted lewd conduct on July 10, 1998. 

The TABC alleges that on or about July 10, 1998, Nancy Silva, a da.'lcer at River City 

Cabaret, ground her buttocks into the clothed genitals of a customer with the intent to sexually 


The ALJ fmds that Respondents permitted lewd or vulgar 


arouse or gratify the customer.1 


entertainment or acts and recommends the sanction of a 10-day suspension for this violation. 


1. TABC's argument 


The TABC argues that on July 10, 1998, a Bexar County Sheriffs Deputy, Roland Schuler, 


observed Ms. Silva grind her buttocks into the clothed genitals of a customer Vli:h the intent to 


sexually arouse the customer. The TABC argues that this is not permitted under the TABC rules OL 


the Code.6 

2. Respondents' arguments 

Respondents colmter the TABC's allegation wit.l-J two arguments. The first argument is that 

the provision of the Code on which the TABC relies has been declared unconstitutional, thus the 

TABC cannot promulgate rules under an unconstitutional statute. The second argument is on the 


merits that Respondents did not permit lewd or vulgar entertainment or acts becau.se u\ey maintained 


strict policies against lewd conduct. 

3. ALJ' s analysis 

a. Constitutionality of statute and rule 

'Respond~nts argued that violations of the Code that cany criminal charg¢s requireproofbeyond areasonJble 

While that is true in any crimin~l case resulting frorn the same a\legntions. the standard in this case is a 

doubt.
preponderance of the evidence. 

'This is Count I in the TABC's first Amended Notice of Hearing. 

6 See TEX. ALCO BEY. CODE§ \04.01(6); 16 TEX. ADMIN. CODe§ 3541. 
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[n !984, the Texas Court of Criminal Appeals ruled that the applicable section of the Code 

is unconstitutional.' Following that decision, in 1985, t1 Houston court ofappeals concurred and held 

that the statute was unconstitutional in the administrative context.1 In 1994, the TABC amended its 

rule by defining lewd or vulgar entertainment DS any sexuul offense contained in the Texas Penal 

Code, Chapter 21, or any public indecency offense in the Penal Code, Chapter 43.' No courts have 

addressed the issue of whether the current version of the TABC's rule is constitutional in an 

administrative context. 

Statutes and rules that regulate business activity are allowed greater leeway than penal 

The Code is, however, both a regulatory and a penal statute. In this admirjstrative case, 


statutes. 10 


the Code is used as a regulatory, and not a penal statute. Ifthe TABC were to bring criminal charges 


under the section in question, Respondents would have a valid claim that the statute, and the rules 


promulgated under the statute are unconstitutional, as decided by the Court ofCriminal Appeals. 


In the administrative context, if a court has ruled that a statute is facially unconstitutional, 

the ALJ is bound by that decision. The Houston court ofappeals decision is not binding on this ALJ 

because it applies solely to the facts in that case. The United States Supreme Court has held that 

light of the facts ofthe case at hand."" In the Wishnow case, there was no allegation that the alleged
"vagueness challenges which do not involve First Amendment freedoms must be examined in t.lJe __ 

actions involved First Amendment freedoms. Therefore, the Houston case applies only to the facts 

in that case. Because the court of appeals' ruling does not hold that TEX. ALCO. BEV. CODE 

§104.01(6) is facially unconstitutional, the ALJ does not have the authority to <lctennine the 

constitutionality oftbe statute and rule as it is applied in this case. Because the issue oft.lJe statute's 

constitutionality is not properly before ti)e ALJ, the merits of this charge are analyzed below. 

b. Whether Respondents pennitted lewd or vulgar entertainment or ads 

The AU finds that Respondents permitted lewd or vulgar entemir.ment or acts and 

recommends the sanction ofa 10-day suspension for this violation. Deputy Rola.'1d Schuler testified 

that while he v;as present in the Club in an undercover capacity, he observed Ms. Silva, a dancer, 

7 Wishnow v. State, 671 S.W.2d 515 (Tex Crim. App. 1984). 


' Texas Alcoholic Beverage Comm'n v. W/snnow, 704 S.W.2d 425 (Tex. App.-Housrcn 1985, no writ). 


'16 TEx. ADMIN. CooE§ 35.41. 


10 City ofiYebsrer v. S1gr.al. Inc., 682 S. W.2d 644,646 (Tex. App.··liouston [lst Dis:.] !984, writ rerd n.r.e.). 


11 UnliedS/arcs v. Ma::urle, 95 S. Ct. 7!0, 7\4 (1975). 

4 
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He testified that Ms. Silva con:inued 

grind her buttocks into the clothed genitals of a customer. 1l 

this act for somewhat less than thirty seconds. He also testified that he believed it was her intent to 

arouse the customer. n Respondents presented little evidence to refute Dtputy Schuler's claim. 

Respondents' wimesses testified at length about the Club's policy against sexual contact. 14 Although 

Respondents maintain a policy against sexual contact, the sexual contact occurred in the Club that 

night. No evidence was presented to indicate that anyone attempted to stop Ms. Silva from engaging 

in the contact, or that she was disciplined in any way following the incident. Ms. Silva's intent to 

arouse the customer can be inferred from the description of her actions Deputy Schuler pro>ided. 

For these reasons, the ALJ finds that Respondents violated TEX.ALCO. BEY. CODE§ !04.01(6). 

The ALJ recommends a suspension of l0 days for this offense. Because the contact occurred 

for a brief period of time, and there WilS no evidence of an earlier offense, a 10-day suspension is 

warranted. The TABC rules provide for a I0-day suspension in the Standard Penalty Chart for the 

settlement of this type of offense." The ALl finds that I0 days is a reasonable and appropriate 

penalty in this instance. 

B. Whether Respondents solicited 11 customer to buy drinks on April 7.7, 1999. 


The AU fmds that Respondents' agent, servant or employee solicited a customer to buy 


drinks on April27, 1999. The ALJ also finds however, that the violation could not reasonably have 

been prevented by Respondents and that the violation Wa'l committed Vlithout the knowledge of 

Tnerefore, the ALI 

Respondents, and that Respondents did not knowingly violate the Code. 

recommends that no sanction be assessed against Respondents' permit and license for this violation. 

l. TABC's and City's arguments" 

TABC and the City argue that dancers at the Club solicited the purchase of drinks from two 

undercover San Antonio police detectives in violation ofTEX. ALCO. BEV. COPE§ l04.01 (4). The 

TABC a.11d tbe City presented the testi many of two officers in support of their allegations. 

'' Tr. Vol. 2 at 516-522. 

"ld 

"Tr. Vol. 1 ot 139-140, 155-56, 159, 214-215; Vol. 2 ot 449-50; Vol. 4 ot 886-887,925-26. 1003. 

" 16 TfX. ADMIN. CODE § 37.60(•). 

"Both the TABC ond t.;,e City made this allegation. 1t is Count 2 in the TABC's first Amendod Notice cf 

Hearing, and Count 14 in the City's First Amended Petition in Intervention. 

5 
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2. Respondents' argument 

Respondents argue that the testimony provided by the undercover officers was too vague to 

support the allegation that three particular dancers solicited drink.s. Funhermor:, Respondents 

contend that if the dancers did solicit drinks, the Club has a strict policy against drink solicitation 

a'ld if dancers do solicit drinks, it is without the knowledge or consent of the managers and outside 

of their c;:ontro\. 

3. AU's analysis. 

The ALJ finds that on April 27, 1999, three dancers at the Club solicited drinks from an 

undercover officer. Detective Thomas Brittain testified that while he was at the Club in an 

u.11dercover capacity to attempt to purchase narcotics, three dancers (Michelle Carreon, Renee Flores 

and Vanessa Zuniga) sat at his table and solicited drin.l(s from himn Although Detective Brittain 

did not recall at first whether one dancer or all three had solicited drinks from him, upon refreshing 

his recollection, he was able to recall that ell three had asked him to purchase screwdrivers for 

them." The conduct of these dancers violates TEX. ALco. BEV. Com=.§ 104.01(4). 

Although the dancers violated the Code, the ALJ fmds that under the circumsta"Jces, a 

suspension is not warranted. Detective Brittain testified thut the dancers were sitting at his table in 

the Club when they asked him to purchase drinks for them. Certllinly, the management of the Club 

would not sit at a table with customers and dancers, or use any other means to monitor the 

conversations at the table. Maria Ortiz, a dancer at the Club, testified that the Club has a policy 

against solicitation ofdrinks and that the Club enforces the policy. 19 If a dancer at the Club solicits 

a customer for a drin.l(, there is little chance of amanager overhearing the request. Fo: these ~easons, 

the AU finds that this violation of the Code could not reasonably have been prevented by the 

Respondents by the exercise of due diligence, that the dancers violated the C,9de ·without 

Respondents' knowledge, and that Respondents did not kno\\ingly violate the Code. Therefore, the 

ALJ reconunends that Respondents' license not be suspended for this vioJaiion, as permitted under 

TEX. ALCO. BEY. CODE§ 11.64(b) and (c). 

C. Whether an employee, agent or servant ofRcspondcnts solicited for sexuul purposes 

on April27,1999. 

The ALJ finds that the TABC and the City failed to prove by aprepondera.'lce of the evidence 

that Respondents violated§\ 04.01(7) of the Code. The AU also f1nds that the Respondents did not 

11 Tr. Vo\. 2at319-324. 

"Jd. 

"Tt. Vall at215. 
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pcnuit this conduct nor could they have reasonably prevented it. The AU fwther finds that the 

violation was committed without the knowl~dge of Respoodents, and that Respondents did not 

knowingly violate the Code. 

I. TABC's and City's argnment10 

The allegations ofsolicitation for a sexual purpose stem from the same undercover operation 

ouriined in part V. B. above in which Detective Brittain participated. The TABC alleges that in 

addition to soliciting the officer for drinks, the three dancers also solicited the officers for sexual 

purposes, in violation of TEX. ALco. BEY. CODE§ 104.01(7). Detective Brittain testified that 

Ms. Carreon, Ms. Flores and Ms. Zuniga offered sex for $250.00 for each woman, or $750.00 for 

all three women.11 Oft'icer Mark Litton, who was undercover that evening as well and seated with 

Detective Brittain, corroborated Detective Brittain's testimony that the dancers solicited sex for 

$250.00 for each woman.22 

2. Respondents' argument 

The Respondents argue that the undercover officers did nothing to determine whether the 

women had the intent to have sexual intercourse with the officers for money, or rather were flirti."1g 

with the officers to encourage them to spend more money. Respondents fur.her contend that the 

Club maintains a strict policy against prostitution, which is enforced. 

3. AU's analysis 

The Code prohibits a penuittee from permitting solicitation for sexual purposes." The 

offense of prostitution is committed when a person offers, agrees, or engages in sexuai con,:!uct for 

a fee. 24 Therefore, all that is required for an individual to COn'JTJit the ofiense of prostitution is to 

offer sex for money. There is no requirement that the offer be accepted or that the act occur. 
'

Furthermore, the intent to consummate the offer is not an element of the offense.25 

Detective Brittain testified that the dancers were sitting at his table in the Club when they 

solicited him for sexual purposes. Certainly, the management of the Club would not sit at a table 

"This allogation is Count 3 in the TABC's first Amended Notice of Hearing and is Count 19 in the City's 

First Amended Petition in Intervention. 

"Tr. Vo1. 2 at 315-324, 35 t. 

"Tr. VoL 2 at 414415. 

"TEX. ALCO. BEV. COPE§ I 04.0 I(7) (emphasis added). 

"'West v. State, 626 S.W.2d !59 (Tex. App.- Beaumont 1981, writ ref d.) 

"Mattias v. Stale, 731 S.W.2d 9)6, 9J7-40 (Tex. Crim. App. 19S7). 
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with customers and dancers, or use any other means to monitor the conversations at the table. lf a 

dancer at th~: Club solicits a customer for a sex, there is little chance of a manager overhearing the 

request. Ms. Oniz. a dancer at the Club, testified that the Club has a policy against solicitation of 

prostitution and that the Club enforces the policy?6 For these reasons, the ALJ finds that the TABC 

and the Cicy failed to prove by a preponderance of the evidence that Respondents pennitted 

solicitation for sexual purposes at the Club. 

'Whether Respondents permitted consumption of alcoholic bevenlges during 
D.

prohibited hours. 

The TABC and City allege that on May 20, 1999, Respondents permitted consumption of 

alcoholic beverages during prohibited hours.27 Respondents contend that the drinks were served 

before 2:00 a.m., and that they were not consumed after 2:15 a.m. The AU finds L'Jat Respcndents 

pennitted the consumption of alcoholic beverages dming prohibited hours and recom.mends their 

penni ts be suspended for 5 days. 

1. TABC's and City's argument 

The TABC and City rely on the testimony ofDetective Troy Marek ofthe San Antonio Police_ 

Department, who testified that he noticed several cars in the parking lot of River City Cabaret around ­

2:40 a.m. and decided to investigate. Detective Marek further testified that he entered the Club 

through the open back door and once inside, he saw two individuals drinking at the bar. He asked 

them what they were drinking and they admitted drinking Malibu rum and coke. He saw that the 

drinks were fresh and that the ice was unmelted.21 Because they were drin.'<ing after 2:15a.m., he 

issued them Class C misdemeanor citations for drin.l.;.ing after hours. TABC and LlJe City argue that 

because Respondents permitted alcohol to be served and consumed after hours, they 
;;
violated TEX. 

ALCO. BEY. CODE§ 61.7l(a)(l8). 

2. Respondents' argument 

Respondents rely on the testimony of John Lau\hon, the Club's limousine driver. 

Mr. Lauthon testified he bought a Malibu rum and coke when it was "last call," around 1:45 or 1:50 

a.m. He testified he finished drinking around 2:15a.m. He also stated that Kir.1ber!y Rodriguez. a 

waitress at the Club, had a Malibu rum and coke at the same time. He testified that he was never 

5eated wirh Ms. Rodriguez at the bar, as Detective Marek nlleged. Conttary to Detective Marek's 

testimony, he stated that the ice in his drink was melted when Detective Marek arrived because it 

"Tr. Vol. l at 215. 

"The TABC's allegation is contained in Count 4 of the TABC's First Amended No:ice of Hearing, and the 

City's allegation is contained in Count 15 of its First Amended Petition in Intervention. 

"Tr. Vol. 2 at 462-468. 
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had been served to him before 2:00. He also stated that Detective Marek could not have seen him 

drinldng at the bar when he walked in because the Club has a large brick support pole that would 

have blocked the detective's view of the bar." 

3. ALJ's analysis 

TheALJ fmds that Respondent violated the Code by pennitting the cor:sumption ofalcoholic 

beverages after hours. This allegation can only be evaluated on the credibility of the witnesses who 

Malibu rum and coke early that morning at the Club. Although Mr. LautJ1on testified he and 

Ms. Rodriguez were not seated or drinking together, this testimony is controverted by Detective 

Marek, who claims to have seen the rwo of them together at the bar. The ALJ finds that Detective 

testified. There is no dispute in this case that both Mr. Lauthon and Ms. Rodriguez were drin.\dng 

Marek's testimony is more credible. lt is unlikely that two people would order the exact same drink 

at the same time and not be drinking together. Furthennore, Mr. Lauthon admitted that he was 

unaware of whether Ms. Rodriguez was drinking after 2:15 a.m., and could only testifY about 

himself. Because the ALJ finds Detective Marek's testimony to be more credible, the TABC llild 

the City proved by a preponderance ofthe evidence that Respondents pennitted LfJ.e consumption of 

alcoholic beverages at the Club after the hours when such consumption is allowed, in violation of 

TEx. Atco. BEY. CODE§ 61.7l(a)(l8). 

The ALJ recommends a suspension of 5 days for this offense. There wa.s no evidence of 

previous violations of this section of the Code. The TABC rules provide for a 5-day suspension in 

the Standard Penalzy Chart for the settlement of this type of offense when the offense is a first 

Offense_lO n,e ALJ finds that 5 days is a reasonable and appropriate penalty in thiS instance. 

E. Whether Respondents delivered an alcoholic beverage to an inloxical<'d pen;on on 
,:: 

April2, 1999. 

The ALJ finds that the TABC proved by a preponderance of the evidence that Natco 's 

employee served alcohol to an intoxicated individual. For this violation, the ALJ recommends a 7­

day suspension. 

"Tr. Vol. 4 at 982-993. 

10 16 TEX. ADMrN CODE~ 37.60(a). 
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l. TABC's argument" 

The TABC argues that on April 2, 1999, Respondents' employee served alcohol to an 

intoxicated person in violation of the Code-" The TABC relies on the testimony oflaw enforcement 

Those officers testified ther saw
officers who were in the Club in an undercover capacity. 

Genevieve Benavidez serve alcoholic beverages to the customers, who were intoxicated at the time. 

2. Respondents' argument 

Respondents argue that the ofi1cers' testimony lacked factual accuracy and consistency, end 

was therefore, unreliable. Specifically, Respondents contend that the offtcers could not remember 

the type ofalcohol served to the customers, that they could not remember the layout ofthe Club, and 

that they could not remember where the customers were seated.H Respondents argue in the 

alternative that if the customers were intoxicated when served alcohol, the Respondents are not 

liable. Respondents rely on the protection of the TABC rule that prohibits suspending or canceling 

a permit for the first ofl<mse of selling to an intoxicated person if the permittee requires ·its 

'
employees to take aTABC approved seller/server training.3

3. AU's analysis 

The AU finds that the Respondents served two intoxicated individu..'l.ls on April 2, !999. 

Although it is not clear who served the customers when they were intoxicated, Respondents' ager.t 

served them. lt is undisputed that the customers were served alcohoL At one point in the evening, 

the customers were taken do'hnstairs because they were intoxicated. Ms. Benavidez, Officer 

Schuler, and Officer Gomez all testified the men were intoxicated at the time the police took them 

downstairs." 

Respondents assert the affirmative defense that all wl!itresses are required to attend TABC 

approved seller/server training. The Code provides that apermittee is not responsible for the actions 

of an employee if certain requirements are meL Those requirements are: (1) the employer requires 

its employees to attend a Commission-approved seller training program; (2) the employee has 

actually attended such a training program; and (3) the employer has not directly or indirectly 

''This allegation is Count 5 in the TABC"s First Amended Notice of Heuring. 

" See TEX. ALCO. BEY. CODE § !1.61 (b)( 14). 

"River City Cabaret's Written Closing Argument at 29-30. 

"See 16 TEX. ADMIN. CODE§ 50.10 

"Tr. Vol. 4 at 969-970; Vol. 2 at 527,548-549. 
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' Respondents do not meet the second requirement
encouraged the employee to violate such law.1

because Ms. Benavidez had not attended the reql.lircd twining program prior to April 2, \999.17 

Therefore, Respondents cannot assert the defense that Ms. Benavidez had ane:1ded seEer/server 

training at the time the intoxicated individ\lals were served. 

For these reasons, the ALJ finds that Respondents served intoxicated individuals in violation 

of TEX. ALCO. BEY. Con£§ 11.6J(b)(i4). The AU recommends a suspension of7 days for this 

offense. The TABC rules provide for a 7-day suspension in the Standard Penalty Cha."t for t!Je 

settlement of this type ofoffense-" The ALJ finds that 7 days is a reasonable andapp;opri:'l:e penalty 

in this instance. 

F. Whether Respondents solicited a customer to buy drinks on December 22, 1998. 

The ALJ Ends that Respondents' employee or ag~nt solicited n customer to buy drinks on 

December 22, 1998. The ALJ recommends, however, that no suspension be imposed. 
I 

1. TABC's and City's argumen~ 9 

The TABC and the City rely on the testimony of Detective Eruique Martinez to show that 

on December 22, 1998, Roxanne Serna solicited a drink from Detective Brittain for her own 

consumption.40 

2. Respondents' argument 

Respondents argue that Detective Mminez's testimony was too uncertai:l for theTABC and 

the City to meet the burden of proof. They further argue that the Club maintains a strict policy 

against drir~'< solicitation, and therefore, the Club showd not be held responsible. : 

"TEX. ALCO. 8Ev. CODE§ 1Q6.14(a). 

"Tr. Vol. 4 at 977. 

" )6 TEX. ADMIN. CODE§ 37.60(a). 

"The TABC's allegation is contoined in Count 6 of the TABC's Firlt Amended Not:ce of Hearing, and the 

City's allegation is contained in Count 13 of its First Amended Petition in Intervention. 

"See Tr. Vol. 1 Q! 226-227. 
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3. AU's analysis 

The ALJ flnds that on December 22, 1998, Ms. Sema solicited drin.'<s from an undercover 

officer. Detective Martinez's testimony was clear that Ms. Serna sat at his table and asked him to 

buy her a drink'' Ms. Serna's conduct violates TEX. ALCO. BEV. COD£§ I04.0l(4). 

Although Ms. Serna violated the Code, the ALJ finds that under the ci"ums:ances, a 

suspension is not wan-anted. Detective Martinez testified that Ms. Serna was sirjr.g at his table in 

t.."<e Club when she asked him to purchase a drink for her. Certainly, the manager:1ent of the Club 

would not sit at a table with customers and dancers, or use any other means to monitor the 

conversations at the t..'lb\e. Ifa dancer at the Club solicits a customer for a drin.l<, &.ere is little chance 


of a manager overhearing the request. Ms. Ortiz, a dancer at the Club testified that the Club has a 


policy against solicitation of drinks and that the Club enforces the policyu For these reasons, the 


AU fmds that this violation of the Code could not reasonably have been prevented by the 

Respondents by the exercise of due diligence, that the dancers violated the Code without 

Respondents' knowledge, and that Respondents did not knowingly violate the Code. Therefore, the 

AU recommends thnt Respondents' license and permit not be suspended for L'Us violation, as 

permitted under TEX. ALCO. BEV. CODE§ 11.64(b) and (c). 

G. Whether an employee, agent orserYant of Respondents solicited for sexual purposes 

on December 22, 1998. 

The ALJ finds that the TABC and the City failed to prove that Responcents permitted an 

employee or agent to solicit for sexual purposes. 

' 3

1. TABC's and City's arguments 

The TABC and City ul!ege that on December 22, 1998, three wor:1en solicited two 

undercover officers for sex. Detective Martinez testified that when he was on t:1e premises with 

Detective Brittain in an undercover capacity, Ms. Serna, Chelsea Gallegos and Melissa Aguilar 

agreed to perform sexual acts with the detectives for money."' The alleged activity violates TEX. 

ALco. BEV. CODE§ \04.01(7). 

"Tr. Vol. I et 227. 

"Tr. Vol. I at 215. 

" Tnis allegation is Count 7 in tile TABC's First Amended Notice of Hearing and is Co:mt 16 <L1d 17 in the 

City's First Amended Petition in Intervention. 

"Tr. Val. I at222-227. 
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2. Respondents' argument 

Respondents argue that the detectives did not know whether the women intended to complete 

the transaction, or were simply trying to convince the detectives to spend more money on legal 

Respondents argue that the Club did not permit prostirution and had
activities at the Club. 
procedures in place specifically to discourage after-work contact between dancers and customers, 

' Finally,
such as ensuring all customers haye left the premises before the dancers leave 4 

Respondents contend that the since a dancer can ma..\<:e up to $1,000.00 per night, tlJere would b;: no 

reason for her to engage in prostitution for $50.00. 

j_ Al.J's analysis 

The Code prohibits a permittee from Rermitting solicitation for sexual purposes.'" The 

offense of prostitution is commined when a person offers, agrees, or engages in sexual conduct for 

a fee." Therefore, all that is required for an individual io commit the offense of prostitution is to 

offer sex for money. There is no requirement that the offer be accepted or that the act occur. 

Fwthennore, the intent to consummate the offer is not an element of the offense.'1 

Detective Martinez testified that the duncers were sitting at his table in the Club when they 

solicited him for sexual purposes. Ce<<ainly, the management oit.he Club would not sit at a table 

with customers and dancers, or use any other means to monitor the conversations at the table. If a 

dancer at the Club solicits a customer for a sex, there is little chance of a manager overhearing the 

request. Ms. Ortiz, a dancer at the Club, testified that the Club has upolicy against solicitation of 

prostitution and that the Club enforces the policy." For lhese reasons, the ALJ finds that tl-te TABC 

and the City failed to prove by a preponderance of the evidence that Respcndents permitted 

solicitation for sexual purposes at the Club. 

"Tr. Vol. I at \63-\64. 


"TEX. Al.CO. BSV. CODE§ \04.01(7) (empha>is added). 


" West v. Stare, 626 S.W.Zd \59 (Tex. App.-- Beaumont \98 I, writ ref d.) 


"Mauias v. Stme, 731 SW:2d 936, 937-'10 (Tex. Crim. App. 1987). 


"Tr. Vol. 1 at2\5. 
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H. Whether Respondents permitted lewd conduct on the premises on December 

30, 1998. 

1. TABC's and City's argument" 

TABC and the City argue that Respondents permitted lewd conduct in violation of TEX. 

ALco. BEY. COPE§ 104.01(6). They allege that on December 30, 1998, Jodie Northcut, a dancer 

at the Club, touched and kissed the breasts ofMs. Aguilar, anOlher dancer, with tl:e intentto sexually 

!l!'ouse others. Petitioners rely on the testimony of Detective Martin~z, who testifted he witnessed 

the events." 

2. Respondents' argument 

Respondents contend that TEX. ALCO. BEY. CODE§ 104.01(6) is unconstitutional.5
2 In the 

alternative, Respondents argue that the TABC and the City failed to prove that the intent of 

Ms. Northcut and Ms. Aguilar was to arouse or gratify sexual desires. 

3. ALJ's anclysis 

The ALJ :finds that Respondents permitted lewd conduct on December 30, 1998, by 

permitting sexual contact between two women at the Club. The ALJ .recommends a suspension of 

20 days. Detective Martinez testified that Ms. Aguilar was scheduled to perform a table dance for 

him, but was first going to perform one for Mother customer. When she was performing the table 

dance for the other customer, Ms. Northcut kissed and touched Ms. Aguilar's breasts. He further 

testified that they continued this behavior for five to ten minutes.5
3 Respondents' v.itnesses testified 

at length about the Club's policy against sexual contact." Although Respondents maintain ?-policy 

No evidence was
against sext1a! contact, the sexual contact occurred in the Club that night. 

presented to indicate that anyone attempted to stop Ms. Northcut and Ms. Aguilar from !mgaging in 

the contact, or that they were disciplined in any way follov.ing the incident. The incident occurred 

in plain view where management of the Chtb could have stopped it. The women's intent to arouse 

the customers can be inferred from the description of their actions Detective Martinez provided. For 

these reasons, the ALJ finds that Respondents violated TEX. ALco. BEY. CoD£§ 104.01(6) of the 

Code. 

"The TABC's allegation is contained in Count 8 of the TABC 's First Amended Norice of Hearing, and the 

City's allegation is contained in Count 24 of its First Amended Petition in Intervention. 

"Tr. Vol. l at 232-238. 

''The issue of the constiMionality of this provision of the code is addressed above in p>rl V. A. 

"Tr. Val. l at 232-234. 

"Tr. Vol.l at 139-140, 155-56, 159, 214-215; Vol. 2 at 449-50; Vol. 4 ot 88&-887, 925-26, 1003. 
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The AU recommends a suspension of 30 days for this offense. Beca:.!Se the conduct 

occurred for an extended period of time, a30-day suspension is warranted. The TABC rules provide 

for a 15-20-day suspension in the Standard Penalty Chart for the settlement of the second violation 

of tl>Js type of offen;;e." The AU finds, however, that a somewhat harsher penalty should be 

imposed because the conduct occurred in plain view ofemployees of the Club, and the management 

should have known about this conduct occurring in the open on the premises. The ALJ finds U>.at 30 

days is a reasonable and appropriate penalty in this instance. 

l. Whether an employee, agent or servant ofRespondents solicited for sexual purposes 

on n~ember 30, 1998. 

The AU finds that the TABC and the City did not prove by a preponderance of the evidence 

that RespDndents permitted ar1 employee or agent to solicit for sexual purposes on December 30, 

1998. 

I. TABC's and City's arguments" 

The TABC and the City argue that on December 30, 1998, Ms. Gallegos agreed to have' 

Detective Martinez testified that
sexual intercourse v.ith Detective Martinez for money. 


Ms. Gallegos offered to have sexual intercourse with him for $100.00n The alleged activity violates 


TEX. ALCO. BEY. CODE§ 104.01(7). 


2. Respondents' argument 

Respondents argue that the detective did not know whether Ms. Gallegos intended to 

complete the transaction, or was simply \Jying to convince him to spend more money on !ega! 

Respondents argue that the Club did not perrnit prostitution artd had
activities at the Club. 

procedures in place specifically to discourage after-work contact between dancers and customers,


Finally,
such as ensuring all customers have left the premises before the dancers leave." 

Respondents contend that the since a dancer can make up to $!,000.00 per night, there would be no 

reason for her to engage in prostitution for $50.00. They also argue that the police did not inform 

" 16 TEX. AOMfN. CODE§ 37.60(a). A prior violation occurred on July 10. 1998. as outlined in pa.rl V.A. 

~bove. 

" This allegation is Count 9 in the TABC's First Amended Notice of Hearing and i.s Count 18 in the City's 

First Amended Petition in lnlorYention. 

"Tr. Vol. I at 227-230. 

"Tr. Vol. 1 at 163-164. 
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them that Ms. Gallegos had engaged in solicitation before; they, therefor<', had no knowledge of her 

alleg:d illegal activities and could not investigate her, or attempt to stop her without knowledge of 
her activities.19 

3. AU's analysis 

The Code prohibits a pennittee from pennining solicitution for sexual p\l!'jXJses.60 The 

offense of prostitution is committed when a person offers, agrees. or engages in sexual conduct for 

a fee 6 
' Therefore, all that is required for an individual to commit the offense of prostitution is to 

offer sex for money. There is no requirement that the offer be accepted or that the act occur. 
Fur..hennore, the intent to consummate the offer is not an element of the offense." 

Dete~tive Martinez testified that Ms. Gallegos was at his table in the Club when she solicited 

him for sexual purposes. Certainly, the management of the Club would not sit at a table with a 
customer and a dancer, or usc any other means to monitor the conversations at the table. Ifa dancer 

at the Club solicits a customer for a sex, there is little chance of a manager overhea:ing the request. 

In the case of Ms. Gallegos, because law enforcement did not notify the Club of Ms. Gallegos' 

earlier solicitation, the Club did not know about her illegal activities'' Ms. Ortiz., a dancer at the 

Club, testified that the Club has a policy against solicitntion of prostitution a.'ld that the Club 

enforces LIJe po!icy.64 For these reasons, the ALJ finds that the TABC and the City failed to prove 

by a preponderance of the evidence that Respondents permitted solicitation for sexual purposes at 

the Club. 

J. Whether Respondents solicited a customer to buy drinks on J~nuary 8, 199.9, 

The AU finds that Ida Lugo, a dancer at the Club, solicited a customer to buy lier a drink. 

The AU recommends no suspension because Respondents could not have known about'Ms. Lugo's 

conduct. 

"The TABC and the City allege that Ms. Gallegos solicited on December 22 also, as discussed underpart V. 

G. oft'le PFD. 

"TEX. ALCO. BEV. CODE§ 104.01(7) (emphasis added). 

6' West v. State, 626 S.W.2d 159 (Tex. App.·· Beaumont \981, writ refd.) 

" Mallias v. State, 731 S.W.2d 936, 937-40 (Tex. Crim. App. 1987). 

"Tr. VoL I at 162·163 

"'Tr. Vol. l al215. 
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I. TABC's argument 

The TABC alleges that on January 8, 1999, Ms. Luge, a dancer at the Club, solicited 

Detective Martinez for a drink, in violation of TEX. ALCO. BEV. CODE§ 104.01(4). Detective 

Martinez testified that Ms. Lugo asked him to purchase an alcoholic beverage for her own 

consumption while she was sitting at his table.65 

2- Respondents' argument 

Respondents argue that Detective Martinez testified that he believed Ms. Lugo was the 

individual who solicited a drink from him and that because his testimony is equivocal, that the 

TABC failed to meet it burden. Respondents further argue that they did not permit drin.\; solicitation 

at the Club and that Ll1ey were tmaware of Ms. Luge's conduct. 

3. AU's analysis 

The AU finds that Respondents violated TEX. ALCO. BEv. CODE§ 104.01(4). The Code 

does not require that the permittee permit the drink solicitution.66 A preponderance oft!-Je evidence 

indicates that Ms. Lugo solicited a drink from Detective Martinez for her O\Vll consumption. 

Detective Martinez testified that Ms. Lugo was sitting at his table in the Club when she asked him 

to purchase drinks for her. Certainly, the management of the Club would not sit at a table with 

customers and dancers, or use any other means to monitor the conversations at the table. Ms. Ortiz, 

a dancer at the Club testified that the Club has a policy against solicitation of drinks and that the 

Club enforces the policy." If a dancer at the Club solicits a cmtomer for a drink, there is Uttle 

chance of a manager overhearing the request. For these reasons, the ALJ finds that this violation of 

the Code could not reasonably have been prevented by the Respondents by the exercise. of due 

diligence, that Ms. Lugo violated the Code without Respondents' knowledge, a."ld that Respondents 

did not knowingly violate the Code. Therefore, the AU recommends that Respondents:mcense not 

be suspended for this violation, as permined under TEX. ALco. BEV. CODE§ ll.64(b) and (c). 

K. Whether Respondent-5 allowed a bre:~cb of the peace on their prernise5. 

The TABC and the City allege that on May 6, 2000, the Respondents allowed a breach of the 

peace to occur on their premises when two customers were stabbed outside the Club in the parking 

"Tr. Vol. l ot 235·236. 


"ln contrast, the Code requires thot the TABC show thut the permittee permitted sexual solicitation. 


"Tr. Vol. I •t 2!5. 
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lot•• One o fthe customers died as a result ofhis injuries. Respondents argue that there was nothing 
they could have done to prevent the murder from occurring. The AU finds that Res?ondents are not 
responsible for the breach of the peace because the breach of the peace was beyond their control. 

!. TABC's and City's arguments 

TABC and the City argue t.l-Jat the Respondents could have prevented the stabbings if 
someone had called the police at the beginning of the fight. They contend that the police wou!d have 
arrived within five minutes of the start ofthe fight and, therefore, no one would have been stabbed. 
They maintain that a reasonably prudent manager would have called the police immediately upon 
seeing numerous people fighting in the parking lot. They assert that the Responcents should have 
known the groups involved in the fight were antagonistic toward each other. 

2. Respondents' argument 

Respondents argue that the breach of the peace was beyond the control of the Respondents, 
that the people involved in the fight were properly supervised, and were not pennined to be on the 
licensed premises at the time of the fight. Respondents assert that when the fight occurred, 
employees were able to disperse everyone and that the fight ended shortly after it began. Once the 
fight ended, and those involved were leaving, the fight broke out again. At that point, Respondents' 
employees could not control the fight. Immediately thereafter, the stabbings occu.rred and Ernest 
Chatham, the manager, called the police. Respondents further contend that at the time of the fight, 
the individuals were not pennitted to be on the licensed premises because the Club had closed for 
the night and the employees of the Club had asked everyone to leave. 

3. AU's analysis 

The ALJ finds that the breach of the peace was beyond the control of Respori'dents. The 
TABC may suspend or cancel a mixed beverage pennit if a bre~ch of the peace occurs on the 
licensed premises, or on premises controlled by the permittee, if the breach of the peace was not 
beyond the control of the permittee and resulted from the penninee's improper supervision of 
persons permitted to be on the licensed premises!9 

There is no dispute in this case that a breach of the peace occurred on the licensed premises. 
On May 6, 2000, Mike Gmierrez was stabbed to de<!th in the parking lot of the Club. The stabbing 
constitutes a breach of the peace, and the parking lot is part of the premises co~trol!ed by the 
Respondents. Earlier in the evening, the two groups of people who were involved in the fight were 

"The TABC's allegation is cont;Iined in Count II of the TABC's First Amended Notice o:Hearing. and the 
City's allegation is contained in Count26 of its Fim Amended Petition in Intervention. 

"TEX. ALCO. BEY. CODE§ 28.11. 
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in the Club, but did not fight white inside the building.70 After the Club closed, while ir. the parking
lot, several small fights started among people who hail been inside the Club earlier." Ms. Oniz, a
former dancer at LIJ.e Club, testified about what happened next. She testified that L1e fight stopped
when one of the pa.cticipants quit fighting and started to leave in his truck.72 Her testimony is
corroborated by Christopher Hinojosa, who was a panicipant in the fight, and who was also a
stabbing victim. He testified that the first fight, which lasted for approximately ten minutes, ended. n
In fact, on the day the breach of the peace occurred, Mr. Hinojosa signed a swam S'.<Jtement
indicating "Everything calmed dovm and everybody went their separate ways."" The fight
continued, however, when Mr. Gutierrez, the decedent, began hining a truck that w-as leaving the
premises, at which time, someone in the tmck stabbed him." Ms. Ortiz further testified that when
she saw the individuals in the truck exit the truck, she went inside because she kl1ew at that time the
fight would continue until the police arrivedn Both Ms. Ortiz and Mr. Hinojosa testified that the
fight staned after the Club closed at 2:00 u.m. It is undisputed that lv1r. Chatham called the police
at 2:18a.m. 

Based on the evidence presented, the Respondents successfully squelched the first fights that
ensued in the parking lot. The Respondents did not need the services of the police during the first
fights because those fights were quickly dissolved. After the first fight was over, the panicipants
·were prepa:ing to leave, when the decedent instigated a second fight. The stabbings occurred during
the second fight. The second, deadly fight occurred so quickly that it was beyond Respondents'
control. Not only was it beyond their control, but the Respondents could not have knovm that
another, more dangerous fight would follow. The Respondents were able to end the firs: fights and
those involved in the fights were leaving. For these reasons, the ALJ finds that the TABC and the
City failed to prove that Respondents violated TEX. ALCO. BEY. CODE§ 28. I 1. 

,,,•
.. 

"Tr. Vol. l at 65, 82, I87, 20 I, 204. 

"Tr. Vol. 1 at 188- I89 

"Tr. Vol. t at J90, 196. 

n Tr. Vol. I at48. 

"Ex.Rl3. 

"Tr. Vol. I at190-191. 

"Tr. Vol. 1 at 193. 

19 



15:44 TABC LEGHL --;. '31218736-=225 r-.;c. 31::; 

L. \Vbether Re5pondents permitted the sale of a narcotic on the premises on July 28, 

1999. 

The ALJ finds that the TABC failed to prove lhat Respondents permitted the sale of a 

narcotic on the premises. 

\. TABC's argument17 

The TABC i3.lleges that on July 28, 1999, Detective Litton was in the Club in an undercover 

capacity. When he was in the Club, Crystal Kitchens, a dancer, assisted Detective Litton in setting 

up a drug deal V<ilh Griselda Rodriguez, anoLI)er dancer. Detective Litton testified Ms. Rodriguez 

delivered three twenty-dollar packets of cocaine to him in the parking lot at the Clubn The TABC 

charged Respondents wilh a violation ofTEX. ALCO. BEV. CODE§§ 104.01(9), ll.6l(b)(7), and 16 

TEX. ADMJN. CODE§ 35.31. 

2. Respondents' argument 

Respondents argue lhat they prohibit drugs on the premises and have immedia,ely fired 

employees who have used or purchased drugs, including Ms. Rodrig\lez.79 Respondents contend that 

on the night she sold lhe narcotics, Ms. Rodriguez was noi working at the Club artd was in street 

clothes at the bar when Detective Litton approached her. Respondents also argue lhat no evidence 

....-as presented to indicate that lhe Club's management knew about the sale or should have knov.:n. 

3. ALJ' s analysis 

The ALJ finds that the TABC failed to prove that Respondents violated lhe Code. The 

TABC charged Respondents alternatively v.ith two violations. The first alternative is committing 

a narcotics offense in the course of conductirlg lheir business, in violation of 16 TEX. ft:.DM!N. CoDE 

§ 35.3J(b)(l }. The second alternative is that they knew or should have known ofthe offense, or lhe 

likelihood of its occurrence, and failed to take reasonable steps to prevent it, in via lation of 16 TEX. 

ADMIN. CODE§ 35.31(b)(2) and (3).~0 

The TABC did not prove that Respondents committed a narcotics offense in the course of 

conducting business. A preponderance of the evidence demonstrated that Ms. Rodriguez was not 

working at the Club on the evening she sold narcotics to Detective Litton. Furthermore, no evidence 

n This allegation is Count 12 in the TABC's First Amended Notice of Hearing. 

n Tr. Val. 2 at 403-410. 

"'Tr. Vol. l at ]62; Vol. 4 at 925. 

"'See also TSX. ALCO. BEY. COIJ£ § 104.01(9) 
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was presented that the management of the Club was aware that Ms. Rodriguez was involved in a 

drug deal that evening or any other evening. The evidence showed the contrary, that when 

management of the Club learned Ms. Rodriguez had sold narcotics, they fired her. 

The TABC also did not prove that Respondents knew or should have known ofthe offense, 

or the likelihood of its occurrence, Md failed to take reasonable steps to prevent it. The TABC 

presented no evidence that a manager or owner knew Ms. Rodriguez was dealing drugs. They also 

presented no evidence that a manager or owner saw her at the Club that evenbg. Furthermore, 

Detective Litton spoke to her at the bar, and the management would have no means by which to 

overhear the conversation. Therefore, the TABC failed to show that Respondents knew or should 

have known of the offense. Furthermore, Respondents took reasonable steps to prevent drug 

offenses. Any employee found using or selling drugs was fired immediately, which would certainly 

be a deterrent if employees wanted to keep their jobs. For these reasons, the AU finds that the 

TABC failed to prove that Respondents violated TEX. ALCO BEV. CODE§§ 104.0 l(9}, ll.6J(b)(7), 


and 16 TEx. AD!-.UN. CODE§ 35.31. 


M. Whether Respondents permitted the possession of a narcotic on the premises on 


JQ\y 28, 1999. 


The AlJ finds that the TABC and the City failed to prove by a preponderc.nce ofthe evidence 


that Respondents permitted the possession of a narcotic on the premises. 


1. TABC's and City's argument8
' 


The TABC and City base this allegation on the same facts as those established for the 


allegation that Respondents permitted the sale of a narcotic on the premises on the same date. The 


TABC's argument is addressed above in part L. The TABC alleges that Respondents :fiolated TEX. 


ALCO. BEY. CODE §§ 104.01(9), 11.61 (b)(7), and 16 TEX. ADMJN. CoDE§ 35.31. 


2. Respondents' argument 

Respondents re-urge the same argument against this charge as they do against the charge for 


the sale of narcotics on the premises, addressed above in part L. 


3. ALJ's analysis 

The AlJ finds that the TABC and the City failed to prove by apreponderar.ceofthe evidence 

that Respondents permitted the possession of narcotics on the premises. As outlined above in part 

V. L., Respondents maintained a strict policy against the possession, use or sale of drugs on tr1e 

11 This ollegation is Count 13 in the TABC's First Amended Notice of Hearing and Count 23 ofthe City's first 

Amended Petition. 
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premises. furthermore, the only way Respondents would have known Ms. Rodriguez possessed 

narcotics in her car would have been to have searched her car after she arrived that evening. 

Cer-.ainly, Respondents do not have the duty to search the cars in the parking lot to determine 

whether those individuals may possess narcotics on the premises, just as they have no duty to ma.'<e 

a physical search of people entering the bar to determine whether they possess drugs. The steps 

Respondents took to ensure that drugs were not possessed on the premises were reasonable. For the 

above reasons, the ALJ finds that the TABC and the City failed to prove by a prepondera.1ce of the 

evidence that Respondents violated TEX. ALco. BEY. CODE§§ 104.01(9), 11.61 (b)(7), and 16 TEX. 

ADMIN. CODE§ 35.31. 

N. Whether Respondents' agent, servant or employee was intoxicated on the liceos~d 

premises on December 8, 2000. 

The AlJ finds that the TABC failed to prove by a preponderance of the evidence that 

Respondents' agent, servant or employee was intoxicated on the licensed premis~s. 

1. TABC's argument'l 

The TABC argues that on December 8, 2000, Roxanne Naomi Belasquez was arrested for, 

driving while imoxicated after leaving the Club. Officer Juan Morales, the arresting officer, testified 


that Ms. Belasquez admitted she had been drinking at work." Ms. Belasquez admitted she drank 


six alcoholic beverages between 3:00p.m. and 12:00 a.m. while at work." Therefore, the TABC 


argues, Respondents violated TEX. ALCO. BEY. CODE§ ll.6!(b)(l3) because their employee was 


intoxicated on the premises. 

2. Respondents' mgument 
,,;; 

Respondems argue that after leaving the Club, Ms. Belasquez went to Bennigan's where she 

Following her departure from Bennigan's, she was arrested.
drank two Long Island Iced Teas.8

J 


Therefore, Respondents argue there was no credible evidence that Ms. Belasquez was intoxicated 


on the Club's premises. 

"This is Count 14 in the TABC's first Amended Notir;;e of Hearing. 

0 Tr. Vol. 3 at 576-577. 

"Tr. Vol. 4 at 995-996. 

"Tr. Vol. 4 at 996. 
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3. ALJ's analysis 

The ALJ finds that the TABC did not prove by a preponderance of the evidence that 

Ms. Belasquez wns intoxicated on the premises. Officer Morales arrested Ms. Belasquez at 2:30 

a.m. on December 8, 2000.16 Ms. Belasquez left the Club around midnight, and credibly testified 

that she then went to Bennigan's where she consumed more alcohol. No testimony was provided 

by any wimess who saw Ms. Belasquez at the Club on the evening she was arrested. Therefore, the 

ALJ finds that the TABC failed to prove by a preponderance ofthe evidence tha: Ms. Belasquez \Vas 

intoxicated on the premises. 

0. \\'hetber Respondents served 110 alcoholic beverage to nn intoxicated peraon. 

The TABC's allegations stem from the same facts as those discussed in part V. N. above.81 

Respondents assert the same arguments as they did in part V. N. As discussed above, the TABC did 

not prove by n preponderance of the evidence that Ms. Belasquez was intoxicated on the premises. 

Therefore, they also did not prove that Respondents served her an alcoholic beverage when she was 

intoxicated. 

P. Whether Respondents made false or mislc~ding statements that Santi~go V. 

Gutierra h~d never been convicted of a felony. 

The AU finds that Respondents made false or mislearling statements on renewal applications 

filed with the TABC when Santiago V. Gutierrez did not disclose his felony convictions. For these 

violations, the AU recommends that the Commission cancel Respondents• permits. · · 

l. City's arguments88 

The Cit-y argues th~t Mr. Gutierrez signed three TABC applications under oath, indicating 

that he had never been convicted ofa felony. Specifically, the City alleges rhat he did this on three 

renewal applications dated December 13, 1994, December 12. 1995, and December I J, 1996, when 

he omitted the convictions for attempted robbery and for conspiracy to distribute cocaine and 

marijuana. The City further alleges Mr. G\ttierrez signed a renew~.\ application on December 23, 

1997, under oath, where he included the conviction for attempted robbery, but agair. omitted a felony 

conviction for conspiracy to distribute cocaine and marijuana. of which he hnd been convicted in 

"Tr. Vol. 3 at587. 

"This allegation is Count 15 In the TABC's First Amended Notice of Hearing. 

"1lte City's allegations related to fa !so statements made by Mr. Gutierrez related to his felony convictions are 

contained in Counts 1, 3, 6, and 8. The TABC's allegations related to false statements are in Coun; 16 of the T ABC's 

First Amended Notice of He<~ring. 
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\993. 

2. Respondents' arguments 

Respondents argue that they indicated Mr. Gutierrez had been convicted of the felony of 

attempted robbery on the original application in December 1993. The statement on the December 

13, 1994 application was in error, Respondents allege, and was not an attempt to deceive the TABC 

because Mr. Gutierrez's conviction had been disclosed previously. Respondents make the same 

argu."!1ents for the December 1995 and 1996 renewal applications. For the 1997 application, 

Respondents argue again that it was an error and not intentional that the felony V."aS not included. 

3. ALJ's analysis 

The AU finds Respondents violated the Code with respect to the December 1994, 1995, 

1996, and 1997 renewal applications. The ALl recommends that the Conunission cancel 

Respondents' Mixed Beverage Permit and Mixed Beveruge Late Hours License. 

InDecember \993, Respondents disclosed Mr. Gutierrez's conviction for attempted robbery 

in 1978." They also disclosed that Mr Gutierrez had been paroled in November 1979 and completed 

his parole in June 1986. Mr. Gutierrez was listed as the vice-president ofNatco on the original and. 

renei'<'Ul applications."" Certainly, they knew that they had a duty to disclose Mr. Gutierrez's felony 

conviction at that time, even though the conviction was remote in time from the date they submitted 

the application. In three subsequent renewal applications, they did not disclose the conviction for 

attempted robbery again, but then did disclose it in 1997." Respondents never disclosed that 

Mr. Gutierrez had been convicted in 1993 of conspiracy to distribute cocaine and marijuana. 

The Code provides that a permit may be suspended or canceled ifthe "permittee made a false 

or misleading stalement in connection with his original or renewal application.""' The TABC rules
Although

provide for cancellation only in the Standard Penalty Chart for this type of violation.9
; 

Respondents argue they did not intend to deceive the TABC and that the felonies were an error of 

omission, the AU finds this arg\Unent highly dubious. Respondents listed Mr. Gutierrez on the 

application and application renewal forms, then failed, after 1993, to list his felony convictions. The 

"Ex.Pl2. 

., Exs P8 · P!2. 

"Exs. PII(The 1994 renewal application), P\0 (The \995 renewal application), P? (The 1996 ren""'-al 

opplication), P8 (The 1997 renewal application). 

"TEX. ALCO.!lF.V. COOE § ll.6l(b)(4). 

"' 16 TF.X. ADMIN. CODE§ 37.60(a). 
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inclusion of the anempted robbery conviction in the 1997 renewal, and the omission of the new, 

more serious felony of conspiracy to distribute cocaine and marijuana demonstrates both that 

Respondents knew felony convictions should be disclosed and they chose conscious!y to omit the 

more recent, more serious felony. 

The preponderance of the evidence shows Mr. Gutierrez is a convicted fe!on, and that he 

repeatedly failed to disclose a conviction he is obligated by law to disclose. Therefore, the AU fmds 

that Respondents '<~alated TEX. ALCO. BEY. CODE§ ll.6l(b)(4). Because of the nature of the 

violation, the ALJ recommends that the Commissiorr cancel Respondents' permits. 

Q. Whether Respondents made false or misleading statements in their renewal 


applications thllt the only stockholder in Natco, Inc. was Santiago Gutierrez. 


The ALJ finds that Respondents made false or misleading statements in their renewal 


applications that the only stockholder in Natco, Inc. was Santiago Gutierrez. 


1. City's argument94 

The City argues that Respondents listed Santiago Gutierrez as the sole shareholder in Natco, 


when he was not the sole shareholder.'l The City argues that Santiago V. Gutierrez was also a 


shareholder bl Natco at the time the 1995 and 1996 renewal applications were filed. The City relies 


on the testimony ofTABC agent Al Luna who testified that he obtained records for t.\]e Secretary of 

The


State and applications for loans that indicated Santiago V. Gutierrez held stock in Natco.96 

parties stipulated that ta:x returns from 1995 and \996 indicated that Santiago V. Gutierrez'and his 


vlife reported income !Tom dividends from Natco. The City asserts that by nor disc;!osing that 


Santiago V. Gutierrez was also a shareholder, Respondents violated TEX. AlCO. flEY. CODE 


§ ll.6l(b)(4). 


2. Respondents' argument 

Respondents argue that the sole shareholder of Natco 11t the time of the 1995 and !996 


renewal applications was Santiago Gutierrez. Santiago V. Gutierrez testified that Santiago Gutierrez 


"1l1e allegations regarding false or misleading statements related to thesh~reholdm in Nat~o.lnc. are Count:s 


2 and 5 in the City's first Amended Petition. The TABC;s first Amended Petition contains thesealkgations in Count 


16 

"There are tWo individuals named Sa11tiago Gutierrez. The Santiago Gutierrez listed as th' sole sh<tr1!halder 

in Natco, Inc.'s rcnewol applications In not a convicted felon. He is the father of Santiago V. Gotierrez, who was 


convicted of attempted robbery in 1978 and of conspiracy to distribute cocaine and marijuana in I993. 


"Tr. Vol. 3 at622-623. 
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was the only shareholder ofNatco.97 Respondents also as::>ert that the documents about which Agent 

Luna testified were not admitted into evidence. 

3. AU's analysis 

The ALl finds thi\t the City proved by a preponderance of the evidence that Respondents 

made a false or misleading statement on their 1995 and 1996 renewal applications when listing the 

s10ckholders in Natco. The ALJ finds that since Santiago V. Gt\tierrez received dividend income 

from Natco in 1995 and 1996, he must have been a shareholder in the corpara!ion. Because 

Respondents listed Santiago Gutierrez as the sole shareholder, they violated TEX. ALCO. BEV. CODE 

§ 1!.6l(b)(4). The TABC rules provide for cancellation only in the Standard Penalty Chart for this 

Forthis reason, the ALJ recommends that Respondents' permit and licensed be
type ofviolation.91 


canceled for these violations. 


R. Whether Respondents made a false or misleading statement in tbeir renewal 

appliclltions that the 11pplications were not being made for the benefit of someon~,e!se. 

The ALl finds that the TABC and the City failed to prove that Respondents made false or 

misleading statements that the applications were not being made for the benefit of someone else. 

!. TABC's and City's argument99 

Thl! TABC and City contend that Respondents made false statements on their renewal 

applications when they did not indicate that the applications were made for the benefit of another. 

Natco held the permit, and on the renewals did not disclose that it was making the application for 

RCC, Ltd., the limited partnership of which Natco was the general purtner. 100 

2. Respondents' argument '
;
> 

Respondents argue that they did not make false statements on their applications when they 

listed Natco or1 the renewal pennits, but did not indicate that the permit was sought for the benefit 

of RCC, Ltd. Respondents contend that TABC policy requires that a ger1eral partner must sign for 

a limited partnership and only one general partner is required to sign the application. Furthermore, 

Respondents assert that the City ht\5 always been aware ofthe ownership interests in the Club at least 

"Ex. F 33 at 40. 

" 16 TEX. ADM{};. CODE§ 37.60(a). 

<->The allegations regarding whether the applicaltons indicaterl they were submitted for the benefit ofanother 

are Counl5 4, 7and 9 in the City's first Amended Petition nnd Count J6 in the TABC's First Amended Notice of 

Hearing. 

100 See Exs. l'4 through P ll. 
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since J997 when Respondents filed suit against the City challenging city ordinances, complaining 

ofdelays and seeking damages. That same year, Respondents argue, the City brought unuisa.'lce suit 

against Respondents, naming RCC, Ltd., its general and limited partners as defendants. 

3. ALJ's analysis 

The AU finds that the City and TABC failed to prove by a preponderance of the evidence 

that Respondents made n false or misleading statement on their renewal applications. The TABC 

requires that the general partner of a limited partnership sign and transact business.'" The TABC's 

requirement is consistent with Texas law related to limited liability partnerships that states "a limit..'>(j 

partner is not liable for the obligations of a limited partnership.'' 10
' The general pa.-tner in a limited 

liability partnership has the liabilities of a partner in a regular partnership. 10
' Natco is the general 

partner of RCC, Ltd. Therefore, it had the responsibility to file and sign the TABC renewal 

applications. Because it was the general partner and held a 51 percent interest in RCC, Ltd., it ""'-as 

not seeking a renewal of the permit for the benefit of someone else. H>
4 Rather, it sought the renewal 

to benefit itself as the controlling general partner with a majority interest in the limited partnership. 

The renewal application requires that if there is a change in the applicant entity, a new application 

must be filed. 10
' There was no change in Natco itself and it >,>,-as still the entity controlling the Club. 

For these reasons, the ALJ finds that the City and the TABC failed to prove this violation of TEX. 

ALCO. BEV. CODE§ ll.6l(b)(4). 

S. Whether Respondents engaged in subterfuge in allowing its permit to be displayed 

or used by an entity other th~n Natco, Inc., in losing exclusive occupancy and control of the 

licensed premises, and in engaging in 2 scheme to surrender control of the premises. 

The AU finds that the City failed to prove Respondents engaged in subterfuge_. 
,, 

'· 

1. City's argument106 

The City first alleges that Respondents have been engaging in subterfuge since November 

!999, which is when Natco withdrew as general partner in RCC, Ltd., in that Natco consented to the 

'"Ex. R20 (TABC Application Manual, at HI. D.) 

1"' TEX. REv. Clv. STAT. art. 6132a-1 §3.03(a). 

'"TEX. REV. C!V. STAT. art. 6i32a-1 §4.03(b). 

'"" Exs. P28a through 28C, Tr. Vol. 4 at 837-838, 1017. 

105 See. e.g. Ex. PlO at page 1 of4 of the renewal application. 

"''These allegations are contained in Count I0, II and 12 of the City's First Amended Petilion. The TABC 
did not join in these allegations. 
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use of its permit by RCC, Ltd. in violation ofTEX. ALCO. BEY. CODE§§ 1!.03, 11.05, and l 09.53 I07 

The City then asserrs that since the Club's opening, sometime before November !999, Respondents 
have engaged in subterfuge in th~t RCC, Ltd. has always been the entity using the pennit. !0! 

2. Respondents' argument 

Respondents contend that the TABC and the City have engaged in a pattern of improper Jaw 
enforcement actiofls in an attempt to close the Club without cause. One attempt to dose t'lem has 
been the issue ofwho will control the premises and maintain the permit. Respondents have filed a 

9lawsuit alleging abusive practices by law enforcement. 1c

3. AU's analysis 

The ALJ finds that the City failed to prove by a preponderance of the evidence that 
Respondents engaged in subterfuge after November 1999. The City's First Amended Petition 
addresses subterfuge occurring from November 1999 to the present only. Therefore, the ALl will 
address only those actions occurring since that date. 

On November4, 1999, counsel for the T ABC sent counsel for Respondents a letter indicating 
that it was enclosing handwritten changes to a draft agreed order in this case.'" One of the 
requirements of the agreed order was that Natco could not exercise any control or authority over the 
premises. On the same day, November 5, 1999, Natco withdrew as general partner ofRCC, Ltd.''' 
On November 15, 1999, RCC, Ltd. filed a new application for mixed-beverage permits for the 
Club."~ That application has not been approved. In November 1999, Responder.cs attempted to 
follow the directions provided by the TABC as to how they should organize their business so that 
new permits would be granted. For some reason, the agreed order was not entered ih this case. 
\Vhen Respondents received a v.ntten document from the TABC, indicating what would need to 
happen for the Club to stay in operation, they acted immediately in accordance witl\ the TABC's 
instructions. Subterfuge is defined as a deception by strategy in order to conceal, esc.ape, or evade.1 

1l 

'"'Petitioner and Protestant (lntervenor)'s Closing Argument at35. 

'"Petitioner a"d Protestant (!ntervenor)'s Closing Argument at 36. 

,,, RCC's Written Closing Argument at 76 n.l. 

110 Ex. R!. 

'"Ex. R2; Ex. R27 at 2. 

"' Ex. R27. 

11 
' Merriam~Webster's Dictionary. 
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The City presented no evidence that Respondents attempted to deceive the TABC after November 
1999. Therefore, the ALJ finds that the City failed to prove that Respondents engaged in subterfuge. 

T. Wheiher Respondents permitted a patron to possess a narcotic on the licensed 
premises on December 22, 1998. 

The ALJ finds that the City failed to prove Respondents permitted a patron to possess a 
narcotic on the licenses premises on December 22, 1998. 

!. City's argument114 

The City alleges that on December 22, 1998, Frank Medrano, npatron ofthe Club, possessed
cocaine on the licensed premises in violation ofTEX.ALco.BEV.CODE §§ ll.61(b)(2)a"!d 104.oJ (9).
The City relies on the testimony ofDetective Bril1ain. Detective Brittain testified that while he was 
in the Club in an undercover capacity, be told a dancer that he was interested in purchasing cocain-e. 
He then saw the dancer talk with someone at the bar who then approached his table. Tne individual 
who approached his table was Mr. Medrano. Mr. Medrano then went with Detective Brittain to the 
men's restroom where he sold the detective what the detective believed to be co~aine, and what 
would later test positive for cocaine. 111 

2. Respondents' nrgument 

Respondents argue that they do not permit Myone to possess drugs on the premises. They
refer to their policies against drug use as discussed in parts V. L. and V. M. above. 

3. AU's analysis 

The ALJ finds that the City failed to prove by a preponderance of the evidence that 
Respondents permitted a patron to possess a narcotic on the licensed premises. Detective Brittain 
testified that the dancer who found i'v!r. Medrano was at Detective Brittain's tab!e in the Club. 
Certainly, the management of the Club would not sit at a table with customers and dancers, or use 
any otlJer means to monitor the conversations at the table. Detective Brittain also testified that he 
purchased the narcotics from Mr. Medrano in the bathroom. Again, management wo~ld not violate 
the privacy of patrons by policing the bathrooms at all times to determine whether il!ega! activities 
were occurring. Therefore, the ALJ finds that the City did not prove by a preponderance of the 
evidence that Respondents permitted a patron to possess a narcotic on the premises. 

'"This allegation is contained in Count 20 of the City's petition. 

111 Tr. Vol. 2 at 332-342, 380·386. 392-393. 
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U. Whether Respondents permitted :\ patron to possess n~rcotics on the licensed 

premises on Janu:~ry 13, 1999. 

The City makes the same arguments and relies on the testimony of Detective Brinain as 

discussed above under part V. T. 116 Respondents argue that the City offered no evidence of any 

activity occurring on or about January 13, 1999. After carefully reviewing the record, the ALJ finds 

that no evidence was presented abom activiry occurring in the Club on or about January 13, 1999. 

Detective Brittain testified about events that occurred in December 1998. Therefore, the AlJ finds 

that the City failed to prove by a preponderance of the evidence thot Responder.!S violated TEX. 

ALCO. BEY. CoDE§§ 11.6J(b)(2) and 104.01(9). 

V. Whether Respondents are not of good moral char:~cter or do not have a reputation 

for being pe;~ceable lind htw·abiding citizens in the community. 

The ALJ finds that Santiago V. Gutierrez, an officer ofNutco, does not have a reputation for 

being a peaceable and law-abiding citizen in the community. Therefore, the ALJ recommends that 

the Commission cancel Respondents' permits. 

1. City's argument' 11 

The City argues that based on the numerous alleged violations against Respondents, it is, 

appwent that Respondents are not of good moral character or do not have a reputation for being 

peaceable and law-abiding citizens. The Code provides that a permit may be suspended or canceled 

if the permittee is not of good moral charncter or his reputation for being a peaceable and law­

abiding citizen in the community where he resides is bad."' 

2. Respondents' wgument 
,,•, 

Respondents assert that the City has engaged in a lengthy campaign to attempt to put the Club 

out of business. They assert that the City tried to prevent them from going into business and then 

forced the Club to close for alleged health code violations_~,. 

lit; The allegations of narcotics possession are contained in Counts 21 and 22 of the City's first Amended 

Petition. The TABC did not join in these alleg:~tions. 

1
" This al\egntion i.s 'ontnined in Count 28 of the Ciry's First Amended Petition, The TABC d'd not join in 

this allegation, 

1
" TEx. ALco. BEv. CooE § 11.61 (b)(6). 

"'Fora detailed discu;,sion ofRespondents' claims ofalleged improper actions by the Ci~;. see RCC's Writ:en 

Closing Argument at 73-18 
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3. AU's a.'l.alysis 

The AU finds that because of Mr. Gutierrez's conviction for conspiracy, one ofNatco's 
officers does not have the reputation of being a peaceable and law-abiding citizen. TI1erefore, the 
AU recommends th~t the permits be canceled. 

W. Whether Respondent5 ~;onduct their busine~s in a way that is detrimental to the 
general welfare, health, peace, morals, and safety of the people. 

The AU finds that the City failed to prove that Respondents conduct business in a way that 
is detrimental to the general welfare, health. peace, morals and safety of the peop:e. 

I. City's argument"0 

The City argues that based on the numerous alleged violations against Respondents, it ·is 
apparent that Respondents conduct their business in a ma.'1ner that is detrimental to the general 
welfare, health, peace, morals and safety of the people. The Code provides that a permit may be 
suspended or canceled ifthe •·place or manner in which the permittee conducts his business warrants 
the cancellation or suspension of the permit based on the general welfare, health, peace, morals, a.'1d 
safety of the people and on the public sense of decency." 121 

2. Respondents' argument 

Respondents assert the same arguments addressed above under part V. V. 

3. AU's analysis 

The ALJ finds that the City did not prove by a preponderance of tl:e evidence that 
Respondents conduct business in a manner that is detrimental to the general welfare, health, peace, 
morals, and safety of the people and the public sense of decency. The Code requires proof of each 
element. 122 The City did not prove by a preponderance of the evidence that the general welfare, 
morals, health, peace, safety, and public sense of decency of the public is harmed by Respondents' 
business. Many of the alleged violations in this case related to morals, peace and safety were not 
proven by a preponderance of the evidence. There was no evidence presented that L!Je pubEc sense 
of decency is ha.rmed by the Club. Therefore, the ALJ 11nds that the City failed to prove by a 
preponderance of the evidence that the Respondents violated TEX. ALCO. BEV. CODE§ ll.6!(b)(7). 

'"This allegation is contained in Count 29 of the City's Petition. Tne TABC did not join in this allegation. 

'" T€X. ALCO. BEY. CODE§ ll.6l(b)(7). 

'"The Code list> the elements thut suspension or canceiiMion must be based on in the ccnjunc!ive, i.e. with 
the me of the word "and.'' Therefore, each element mciSt be proved. 
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VI. SUMMARY OF ALJ'S FINDINGS 

The AU finds that Respondents' Mixed-Beverage Permit and Mixed-Beverage Late Hours 
License should be canceled. The ALI bases this recommendation on the evidence presented at the 
hearing that Respondents made false and misleading statements on their renewal applications. The 
statements omitted the fact thnt Santiago V. Gutierrez had been convicted ofthe felony ofconspiracy 
to distribute cocaine and marijuana. This serious omission is grounds for the cancellation of the 
permit and license. 

Several other allegations were brought against Respondents, including numerous counts of 
drin.'< solicitl'.tion, solicitation for sexual purposes, and lewd dancing. For the most part, the ALJ 
found that the TABC Staff did not prove those chnrges. The charges that the ALJ found were proven 
were violations of the Code, but were not so serious as to W!IITant cancellation of Respondents' 
permit and license. Therefore, the ALI recommends a suspension of 52 days in totl'.l for those 
allegations. The following chart summarizes the date, the alleged violation, the ALJ's finding wit.!) 

respect to each violation and the recommended suspension, if applicable. 

Date Allege(] Violation ALJ's Finding Recommended 
Suspemion 

I 
I 

July 10, 1998 Lewd Conduct Affirmutive 10 days 

April 27, 1999 Drink Solicitation Afllrmative 0 days 
" 

Apri\27, 1999 Sexual Solicitation Negative -~-----

May20, 1999 After-hours Affirmative 5 days " " 
Consumption 

April 2, 1999 Serving intoxicated Affirmative 7 days 
person 

December 22, 1998 Drink Solicitation Affirmative 0 days 

December 22, 1998 Sexual Solicitation Negative ·-----~ 

December 30, 1998 Lewd Conduct Affirmative 30 days 

December 30, !998 Sexual Solicitation Negative --------

January 8, 1999 Drin.i< Solicitation Affirmative 0 days 

May6, 2000 Breach of the Peace Negative ------
July 28, 1999 Sale of Narcotics Negative -------­
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______... _July 28, 1999 	 Possession <!f Negative 

Narcotics 


December 8, 2000 	 Intoxicated employee Negative ··----­ ' 

December 8, 2000 	 Serving intoxicated Negative ------· 

person 


Various 	 False or misleading Affirmative Cancel 

statement •· felony 


Various 	 False or misleading Affirmative Cancel 

statement -­
stockholder 


Various 	 False or misleading Negative ------­
statement·· benefit 

of another 


.,..,. ____
Various 	 Subterfuge Negative 

December 22, 1998 	 Possession of a Negative -----­
narcotic 


January 13, J999 	 Possession of Negative ------­
narcotics 


Various 	 Lack of Reputation Afilrmative Cancel 

as Jaw-abiding 

,, 


citizen 

,' 

..............
Various 	 Conduct business in a Negative 

manner detrimental 

to general welfare, 

safety, etc, 


VlL FINDINGS OF FACT 

A. Jurisdiction, Notice and Procedur;;l History 

l, 	 The T ABC filed a Notice of Hearing on October 25, 2000, and a First Amended Notice of 
Hearing on February 5, 2001, 

2. 	 The City ofSan Antonio (City) filed its Petition in Intervention on November 29, 2000, and 
a First Amended Petition in Intervention on May 22, 2001. 
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3. 	 In support of its Petition in Intervention, the City provided sworn statements of the Chief of 
Police of SanAntonio and of a City Councilman, both credible people. 

4. 	 River City Cabaret, Ltd. (RCC, Ltd.) filed its Petition in Intervention on February 20,2001. 

The Ad:ninistrative Law Judge (ALI) granted the City's and RCC, Ltd's petitions in 
intervention on March 26, 2001. 

6. 	 The hea.ring convened in San Antonio, Texas on August 13, 2001 a'ld was adjourned on 
August 17, 2001. After submission of briefs and reply briefs, the ALJ closed the record on 
December 19,2001. 

7. 	 Natco, Inc. (Natco) holds Texas Alcoholic Beverage Commission (TABC) Mixed Beverage 
Permit MB242770 and Mixed Beverage Late-Hours License LB242771. 

B. Background 

8. 	 River City Cabaret (Club) is a topless nightclub located at 107 East Martin Street, San 
Antonio, Texas. 

9. 	 Narco holds the TABC-issued permits for the Club. 

10. 	 At the time of the allegations made in this case, Natco was a general partner in River City 
Cabaret, Ltd. (RCC, Ltd.) (collectively, Respondents). 

C. Alleged Violations 

II. 	 On July 10, 1998, Nancy Silva, a dancer at the Club, knowingly touched a custonfer's clothed 
genitals with the intent to sexually arouse him. 

12. 	 No one attempted to stop Ms. Silva from engaging in the contact, nor was she disciplined 
following the incident. 

13. 	 OnApri127, 1999, Renee Flores, Vanessa Zuniga and Michelle Carreon, dar.cers at the Club, 
asked San Antonio Police Detectives, Thomas Brittain and Ma.rk Litton to purchase alcoholic 
beverages for the women's own consumption. 

14. 	 On May 20, 1999, Respondents' waitress and limousine driver consumed alcoholic 
beverages after 2:15a.m. 

15. 	 Respondents' bmenderpermitted the consumption ofalcoholic beverages after legal alcohol 
consumption hours. 
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16. 	 On April 2, 1999, Respondents' employee delivered alcoholic beverages to t\vo customers
who were intoxicated and not in the full use of their physical or mental faculties when t~e
alcoholic beverages were delivered. 

17. The employee who delivered the alcoholic beverages had not received seller/server training
approved by the TABC. 

!8. 	 On December 22, 1998, Respondents' dancer, Roxanne Serna, asked Detectives Brit'.ain and
Enrique Martinez to purchase an alcoholic beverage for her own consumption. 

19. 	 On December 30, 1998, Respondents permitted Jodie Northcut and Melissa Aguilar, two
dancers at the club, to touch and kiss each other's breasts during a table dance.

20. Ms. Northcut and Ms. Aguilar had the intent to sexually arouse a customer. 

21. 	 On January 8, 1999, Respondents' dancer, Ida Lugo, asked Detective Martinez to buy her an
alcoholic beverage for her own consumption. · 

22. 	 Santiago V. Gutierrez was an officer ofNatco. 

23. Santiago V. Gutierrez was convicted of attempted robbery in 1978 and of conspiracy to
distribute cocaine and marijuana in 1993. 

24. Respondents did not disclose on the 1994, 1995, and 1996 renewal applications that
Santiago V. Gutierrez had been convicted ofattempted robbery in I 978. 

25. Respondents did not disclose on the 1994, 1995, 1996, and 1997 renewal applications that
Santiago V. Gutierrez had been convicted ofconspiracy to distribute cocaine a.'ldmarijuana
in 1993. ·· 

26. 	 Santiago V. Gutierrez was a stockholder in Nutco. 

27. 	 Respondents did not disclose that Santiago V. Gutierrez wus n stockholder in Natco on its
renewal applications. 

28. Santiago V. Gutierrez does not have the reputation for being a peaceable and law-<!biding
citizen in the community. 

VIII. CONCLUSIONS OF LAW 

I. 	 The Texas Alcoholic Beverage Commission (TABC) has jurisdiction over this matter
pursuant to TEX. ALCO. BEY. CODE§ IJ.46(a). 
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2. 	 The City of San Antonio has jurisdiction to intervene under TEX. ALCO. BEV. CODE§ 11.62. 

3. 	 The State Office of Administrative Hearings(SOAH) has jurisdiction overall matters related 
to the hearing in this proceeding, including the authority to issue a proposal for decision with 
findings of fact and conclusions of law, pursuant to TEX. GOY'T CODE§§ 2003.02\(b) and 
2003.042(6). 

4. 	 The parties received proper and timely notice of the hearing pursuam to TEX. Gov'r CODE 
§ 200!.051. 

5. 	 Netco, Inc. (Natco) and River City Cabaret, Ltd. (RCC, Ltd.) (collectively, Respondents) 
violated TEX. ALco. BEV. CODE§ 104.01(6) as defined by 16 TEX. ADMlN CODE§ 35.41, 
in that they permitted acts of sexual contact with the intent to arouse or gratify sexual desires 
on River City Cabaret's (Club's) premises on July I0. 1998 and December 30, !998. 

6. 	 The TABC failed to prove by a preponderance of the evidence that Respondents violated 
TEX. ALCO. BEV.CODE § 104.01(7) on April27, 1999, December22, 1998, or on D~cember 
30, 1998. 

7. 	 Respondents violated TEX. ALCO. BEY. CODE§ I 04.01 (4), on April27, !999, December 22, 
1998 and January 8, 1999, in that they solicited drinks for their own consumption. 

8. 	 Respondents violated TEX. ALCO. BEY. CooE § 105.06, in that they permitted the 
consumption of alcoholic beverages during prohibited hours. 

9. 	 Respondents violated TEX. ALco. Br::v. CODE§ 1 1.61(b)(l4) in that they sold, served and 
delivered an alcoholic beverage lOan intoxicated person on April 2, !999. 

" 
10. 	 The TABC failed to prove by a preponderance of the evidence that Respondents violated 

TEX. ALCO. BEV. COPE§ 28. I1. 

11. The TABC failed to prove by a prepondernnce of LlJe evidence that Respondents violated 
TEX.ALco. BEV.CODE § !04.01(9) orl6 TEX.ADMlN. CODE§ 35.31 on December22, !998, 
January 13, 1999, orluly 28, 1999. 

12. 	 The TABC failed to prove by n preponderance of the evidence that Respondents violated 
TEX. ALCO. BEY. CODE§ !1.61(b)(l3) on December 8, 2000. 

13. 	 The TABC failed to prove by a preponderance of the evidence that Respondents violated 
TEx. ALco. BEY. CODE§ ll.6J(b)(l4) on December 8, 2000. 
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14. 	 Respondents violated TEX. ALCO. BEY. CODE § 11.6l(b}(4) in that they made false or 

misleading statements on renewal applications when they did not disclose Santiago V. 

Gutierrez's convictions. 

15. 	 Respondents violated TEX. ALCO. BEY. CODE § 11.6J(b)(4) in that L'ley made false or 

misleading statements on renewal applications in that they did not disclose that Santiago V. 

Gutierrez was a stockholder in Natco. 

16. 	 The City failed to prove by a preponderance of the evidence that Respondents violated TEX. 

Al.CO. BEY. CODE § 11.61 (b)(4) by not listing RCC, Ltd. in the permit rer.ewal applications. 

17. 	 The City failed to prove by a preponderance ofthe evidence that Respondents violated TEX. 

Al.co. BEY. CODE§§ 11.05 and 109.53 by engaging in subterfuge. 

18. 	 The City failed to prove by a preponderance ofthe evidence that Respondents violated TEx. 
Al.CO. BEV. CODE§ 11.61(b)(7). 

19. 	 The TABC has the authority to suspend or cancel Respondents' permits pursuant to TEX. 
Al.CO. BEY. CODE § 11.61 (b)(6) becuuse Santiago V. Gutierrez does not have a reputation 

for being a peaceable and law-abiding citizen. 

20. 	 The TABC has the authority to cancel or suspend Respondents' permits p~rsuant to TEX. 

ALCO. BEY. CODE§ !1.61. 

21. 	 Based on the Findings of Fact and Conclusions of Law, Respondents' perrnits sh9uld ~ 

canceled pursuant to the TABC's authority under TEX. At.co. BEV. CODE § !1.61. 

SlGl'I"ED February 14, 2002. 
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State Office of Administrative Hearings 

Shelia Bailey Taylor 


Chief Administrative Law Judge 


April 8, 2002 

Mr. Rolando Garza, Administrator VIA INTERAGENCY MAIL 

Texas Alcoholic Beverage Commission 

5806 Mesa, Suite 160 

Austin, Texas 78711 

RE: 	 SOAR Docket No. 458-01-0740; TABC Case No. 580924; Texas Alcoholic 

Beverage Commission v. NATCO Inc., d/b/a River City Cabaret, Permit Nos. MB­

242770 & LB-242771, Bexar County, Texas 

Dear Mr. Garza: 

The parties in this case filed exceptions and replies to the Proposal for Decision (PFD). After 

reviewing the exceptions and replies, the Administrative Law Judge (ALJ) agrees with the following 

exceptions: 

"RCC's General Exception to PFD's Findings against 'Respondent,"' which can be
• 	

found at page 5 ofRespondent's andIntervenor 'sExceptions to Proposalfor Decision. 

"Exception to Finding of Alleged Violation of Serving to an Intoxicated Person,"
• 	

which can be found at page 12 of Respondent's and Intervenor's Exceptions to 

Proposalfor Decision. 

The PFD should, therefore, be modified accordingly. This modification does not change the ALJ's 

ultimate recommendation in the case that the permit should be canceled. 

Sincerely,

~~~!~
Administrative Law Judge 

WKLH/lao 

xc: 	 Dewey Brackin, AttonJey,TABC,-5806 Mesa, Suite 160, Austin, TX- VIA INTERAGENCY MAIL 

Jennifer Riggs, Hill Gilstrap Adams & Graham, LLP, 1005 Congress Avenue, Suite 880, Austin, TX 78701 

REGULAR U.S. MAIL 
Bradford Bullock, Office of the City Attorney, P.O. Box 839966, San Antonio, TX 78283 - REGULAR U.S. 

MAIL 
William P. Clements Building 

Post Office Box 13025 + 300 West 15th Street, Suite 502 + Austin Texas 78711-3025 

Fax (512) 475-4994(512) 475-4993 Docket (512) 475-3445 



cause" but it is not a mere technicality, particularly in light of the fact that all violations of the 

Alcoholic Beverage Code constitute crimes. TEX. ALCOHOLIC BEY. CODE Al'>?\. §§ !.05, 

10!.61. The COSA petition should be dismissed in its entirety as a result. 

Therefore, Respondent NATCO and Intervenor RCC request that the COSA petition be 

dismissed in its entirety and that all evidence introduced in the hearing by COSA be stricken 

from the record. 

RCC's GEI'IERA.L EXCEPTION TO PFD's FINDINGS AGA.INST "RESPONDENTS" 

Intervenor River City Cabaret, Ltd. generally excepts to the use of the term 

"Respondents" in the PFD because this language fails to differentiate whether the alleged 

violation was against Respondent NATCO, Inc. or Intervenor River City Cabaret, Ltd. NATCO 

and RCC are separate legal entities, particularly since NATCO withdrew as RCC's majority 

general partner upon the direction of the T ABC. RCC, Ltd. submitted a new original application 

to the TABC as directed by TAB C. PFD at l, Fn 2. 

RCC recognizes this is a unique situation. The T ABC directed River City Cabar,et, Ltd. 

to disassociate with NATCO as a means of satisfying TABC's expectations for enforcpmeni. As 

the ALJ correctly noted "\Vhen Respondents received a written document from the TABC, 

indicating what would need to happen for the Club to stay in operation, they acted immediately 

in accordance with the TABC's instructions." PFD at 28; see also Hearing Exhibits R-1 - R-4, 

and R-5; Tr. Vol. 4 at 948-49 testimony of Collis \Vhite; Tr. Vol. 4 at 1034-37, 1054-55 

testimony of Keith Dullye. River City Cabaret, Ltd. cooperated with TABC in this regard but, to 

RCC's surprise, finds acts alleged to ha\·e been committed by NATCO being used against RCC. 

For this reason, RCC excepts to language in the PFD that does not distinguish between these 

separate legal entities. 

Respondent NATCO's and Intervenor RCC's Exceptions to Proposal for Decision and Motion to 
Dismiss for Want of Jurisdiction 
Page5of21 



No prosecution for the alleged after-hours drinking occurred. Tr. VoL at 987. In 

addition, for there to have been a violation of Tex. Ale. Bev. Code Ann. § 105.06(c), the 

consumption must have occurred in a public place. A closed bar at 2:40 a.m. in which no 

customers are present is not a public place. The 1:\vo individuals charged were both employees, 

one a waitress and the other the bar's limo driver. 

NATCO and RCC except to the Honorable ALI's finding on Alleged Violation #D based 

on a lack of evidence supporting a standard of proof beyond a reasonable doubt that the alleged 

violation occurred. NATCO and RCC also except based on there being no evidence in the record 

that the alleged violation occurred in a public place. 

EXCEPTION TO FINDING OF ALLEGED VIOLATION OF SERVING A.N 

INTOXICATED PERSON 

NATCO and RCC except to the Honorable AU's finding m Alleged Violation #E. 

because, on the face of the finding itself, there was insufficient evidence on which to conclude 

that a violation occurred. PFD at 9. As to the allegation that an RCC employee, specifically Ms. 

Benavidez, serred an intoxicated person, the PFD says, "Although it is not clear who syrved the 

customers when they were intoxicated, Respondents' agent serred them." PFD Ill 10. This
' 

sentence demonstrates that T ABC and COSA did not prove the specific allegation they made 

against NATCO, i.e., that Ms. Benavides serred customers who were intoxicated. To prove that 

NATCO served an intoxicated person, TABC and COSA must prove not only that someone 

representing NATCO serred an intoxicated person but also must prove >rho scrred the 

intoxicated person. To allow Respondent to be punished without requiring proof of who serred 

the intoxicated person is to eviscerate the affirmative defense in the T ABC mle protecting 

permittees, such as NATCO, if serrers attend TABC approved seller/server tr2ining. NATCO 

and RCC are entitled to hearing notice so they can prepare all of their defenses, including the 

Respondent NATCO's and Intervenor RCC's Exceptions to Proposal for Decisio:1 and Motion to 

Dismiss for Want of Jurisdiction 
Page 12 of21 



affirmative defense of seller/server training. Without the prosecution having to allege who the 

offending server was, NATCO and RCC are denied proper notice for the hearing. 1.'1 finding "it 

is not clear who served the customers when they were intoxicated," the Honorable ALJ did not 

find, by even a preponderance of the evidence, that the violation occurred as alleged, i.e., that 

Ms. Benavidez committed the offense. 

This is particularly egregious in this case, because Ms. Benavidez had been employed by 

NATCO for just a few days when the alleged incident occurred. She was within the 30-day 

grace period provided in the TABC seller/server training rule. Contrary to the Honorable ALJ' s 

statement that Respondent cannot assert the defense because Ms. Benavidez had not yet attended 

the required training, the fact is that the training requirement had not taken effect for this brand 

new employee ofless than 30 days on the job. 

In addition, this alleged violation is a criminal offense. Based on the hearing record and 

the PFD itself, it is clear that TABC and COSA did not prove beyond a reasonable doubt that 

NATCO committed this offense without the affirmative defense of the TAJ3C seller/server 

training. 

EXCEPTION TO FL"'DING OF ALLEGED ·viOLATION OF MAKING A FALSE OR 

MISLEADING STATEMENT ON A RENEWAL APPLICATION 

NATCO and RCC except to the Honorable ALJ's finding on Alleged Violation #P and 

particularly except to the recommendation that NATCO's permit be cancelled based on this 

alleged violation. PFD at 23. 

This finding is based on two run-ins with the law involving Mr. Gutierrez. Santiago V. 

Gutierrez was the President of NATCO, Inc. The hearing record shows that !Vu. Gutierrez was 

convicted of a felony in 1978, was paroled in 1979, and was released from parole in 1986. 

Hearing Exhibit R-21. The hearing record also shows that Mr. Gutierrez received probation on 

Respondent NATCO's and Intervenor RCC's Exceptions to Proposal for Decision and Motion to 

Dismiss for Want of Jurisdiction 

Page 13 of21 



PETITIONER'S EXCEPTIONS 

3. Petitioner excepts to the liability recommendations on the April 27, 1999 sexual solicitations 

allegations. 

Under the Code, a permittee is strictly liable for the actions of its agents, servants, or 

employees, even though the acts are against the instructions of the employer. Bradley v. Texas Liquor 

Control Board. 108 S.W.2d 300, 306 (Tex.Civ.App.-- Austin 1937, no writ); Code §1.04(11). 

Dancers who must fill out applications, must receive permission before they can dance, and who are 

called to the stage by a DJ are considered employees for purposes of the Code, regardless of their 

alleged tax status. Bruce v. State, 743 S.W.2d 313 (Tex.App.-Hous.[14th Dist.], v.Tit ref'd). Finally, 

the Federal Courts have looked into the employment status issue in regard to Social Security 

employment benefits, and have determined that topless dancers are employees of topless clubs. Rei(;i~ 

v. Circle C Investments, 998 F.2d 324 (5th Cir.). The Wishnow case analysis, cited by Respondent, 

and applied by the court regarding permitting lewd acts, only applies to non-employee customers who 

engage in sexual acts on a licensed premise. A permitt or manager does not have to overhear the 

solicitation in order for the permittee to be held liable for a prostitution allegation. See TABC v. R & 

R Entertainment. Inc., SOAH No. 458-00-0433 (Houston 2000). 

The offense of prostitution is committed when a person offers, agrees, or engages in sexual 

conduct for a fee. West v. State, 626 S.W.2d 159 (Tex.App.-Beaumont 1981, v.Tit ref'd). Simply 

quoting prices, even without protracted negotiations or overt acts to follow through on the arrangemenT 

(Tex.App.-­
is sufficient to establish offer or agreement. Anguiano v. State. 774 S.W.2d 344, 


Hous.[l4th Dist.]1989, no v.Tit). Furthermore, the intent to consummate the offer is not an element of 




the offense. Mattias v. State, 731 S.W.2d 936 (Tex. Crim.App 1987). 

8. Petitioner excepts to the liability recommendations on the December 22, 1998, sexual 

solicitations allegations. See argument and authorities in Exception No. 3, above. 

11. Petitioner excepts to the liability recommendations on the December 30, 1998, sexual 

solicitations allegations. See argument and authorities in Exception No. 3, above. 

16. Petitioner excepts to the liability recommendations on the July 28, 1999, narcotic sale and 

possession allegations. 

Under the Code, a permittee is strictly liable for the actions of its agents, servants, or 

employees, even though the acts are against the instructions of the employer. Bradley v. Texas Liquor 

Control Board. 108 S.W.2d 300,306 (Tex.Civ.App.-- Austin 1937, no vvTit); Code §1.04(11). 

Dancers who must fill out applications, must receive permission before they can dap.ce, and who are 

called to the stage by a DJ are considered employees for purposes of the Code, regardless of their 

alleged tax status. Bruce v. State, 743 S.W.2d 313 (Tex.App.-Hous.[l4th Dist.], VVTit refd). Finall;r, 

the Federal Courts have looked into the employment status issue in regard to Social Security 

employment benefits, and have determined that topless dancers are employees of topless clubs. Reich 

v. Circle C Investments, 998 F.2d 324 (5th Cir.). The Wishnow case analysis, cited by Respondent, 

and applied by the court regarding permitting sale of narcotics, only applies to non-employee 

customers who possess or sell drugs on a licensed premise. A manager does not have to overhear or 

witness a dancers' narcotics sale in order for the permittee to be held liable for a sale or possession of 



narcotics. The court erroneously implies a "permitted" element to the allegation. See Code, Section 

104.01(9); see also TABC v. Greek Palace. Inc., SOAH No. 458-01-1516 (EI Paso 2001); TABC v. 

Emma Toucet, SOAHNo. 458-01-0501 (Lubbock 2002); TABC v. MCNC Inc, SOAH No. 458­

01-1020 (Corpus Christi 2001). 


