








the City of San Antonio’s instrument. Mr. Deering testified that on the evening in
question he received a reading much lower that the reading by Mr. Cook. Mr.
Deering has presented some evidence that his instrument was also not properly
calibrated.

D. Penalty
In determining the recommended penalty for the violation, the ALJ has

considered the standard penalty guidelines set out in the Commission’s Rule, 16 TAC
§37.60. The staff presented evidence of one previous violation, which was not
controverted by the North St. Mary’s Brewing Company. However, the evidence of
the lack of a calibration of the meter and Mr. Deering’s lack of knowledge of the

violation warrants a departure from the guidelines.
FINDINGS OF FACT
1. The requests for hearing in this case, with the complaint attached, was properly

and timely filed with the State Office of Administrative Hearings on May 7, 1998.

2. Notice of the hearing was mailed to North St. Mary’s Brewing Company, Inc. d/b/a

North St. Mary’s Brewing Company at its last known address, on January 14, 1999.

3. The notice of hearing contained a statement of the time, place, and nature of the
hearing; a statement of the legal authority and jurisdiction under which the hearing
was to be held; a reference to the particular sections of the statutes and rules

involved; and a short, plain statement of the matters asserted.

4. The hearing was convened February 19, 1999, at the Offices of the State Office
of Administrative Hearings, San Antonio, Texas. Administrative Law Judge, Leah
Davis Bates, presided. Andrew del Cueto, Assistant Attorney General, with Bill
Allen, representing the Commission staff. Mr. Deering represented himself, as owner

of North St. Mary’s Brewing Company. The hearing was adjourned February 19,

1999.

5. The Staff presented evidence of the noise ordinance violation. A citation was

issued to Mr. Deering, on October 23, 1997 for violating the city’s noise ordinance.



6. On October 23, 1997 a live band was playing inside North St. Mary’s Brewing

Company.

7. The City of San Antonio noise ordinance enumerates certain acts and declares
them to be “noise nuisance” prohibitions. The ordinance prohibits the playing or
permitting or causing the playing of any radio, television, phonograph, drum, juke
box, nickelodeon, musical instrument, sound amplifier, or similar device which
produces, reproduces or amplifies sound. The ordinance also includes acceptable day,

as well as, nighttime levels.

8. On or about October 23, 1997, Mr. Deering, Respondent, maintained or permitted
a music machine, a band, speakers and/or entertainer that produced, amplified, and/or
projected music or other sounds that were loud and offensive to persons on or near the

licensed premise, in violation of §825.04, 67.71(a}(1) and 101.62 of the Texas

Alcoholic Beverage Code.

9. The City of San Antonio had an instrument that was not calibrated.
10. Mr. Deering had an instrument that was not properly calibrated.
CONCLUSIONS OF LAW

1. Proper and timely notice was given by Texas Alcoholic Beverage commission (Staff)
to all .parties legally entitled to notice 'n accordance with the Texas Administrative

Procedures Act, TEX. GOV'T CODE ANN.§ 2001.054 (V.T.C.A. 1994) (“APA").

2. Junsdiction and procedure for this hearing were done in accordance with Subchapter
B, Chapter 5 of the Texas Alcoholic Beverage Code, TEX. ALCO. BEV. CODE ANN.
§1.01 (V.T.C.A)), and the State Office of Administrative Hearings Rules, 1TTEX. ADMIN.

CODE, 8155 (West 1997).

3. Based upon the above Finding of Facts and Conclusions of Law, the Court finds that
Respondent, Mr. Robert Deering, d/b/a, North St. Mary’s Brewing Company permit and

license should be suspended for 5 days for the violation set forth in Conclusion of Law

number 3.






