





heaith, peace, morals, and safety of the people and the public sense of decency in violation of
TEX. ALCO. BEV. CODE ANN. § 11.46(g)(8); (3) Respondents’ employee served alcohol to
a minor in violation of TEX. ALCO. BEV. CODE ANN. §§ 106.04 and 106.05; and (4)
Respondents allowed intoxicated persons to remain in the Club and failed to adequately supervise
the premises, allowing illegal activities and breaches of the peace in violation of TEX. ALCO.

BEV. CODE ANN. §§ 28.11, 11.46, and 11.61.

At the hearing and in their post-hearing briefs, Protestants presented evidence® and
argument only regarding the alleged violations of TEX. ALCO. BEV. CODE ANN. §§
11.46(g)(8) and 109.53. Therefore, the ALJ finds allegations enumerated above as 3 and 4 were

waived.
B. Wolnee’s Posthearing Actions

After the hearing, Wolnee filed a Motion to Purge the Record, asking the ALJ to allow it
to withdraw its announcement of ready at the hearing and remove all evidence against it from the
hearing record. On February 8, 1999, 534 Westheimer filed its Motion to Purge Record and for
Rehearing which alleged the same basis for relief as Wolnee’s subsequent and similarly captioned
motion. Wolnee based its request on the fact that, pursuant to TEX. ALCO. BEV. CODE §
28.17, the State Comptroller’s office administratively suspended Wolnee’s TABC permits,
effective February 5, 1999, for failure to pay state taxes, a suspension Wolnee and 534
Westheimer asserted deprived SOAH of jurisdiction to decide whether Wolnee’s renewal
application should be granted. In the Motion to Purge, Wolnee gave notice to the Commission
that it was withdrawing its renewal application and no longer intended to operate QT’s under the

Commission’s Jetter of authority.’

In Posthearing Order No.1 issued February 11, 1999, 534 Westheimer’s Motion to Purge
the Record and for Rehearing was denied. The ALJ found 534 Westheimer failed to establish that
a summary suspension proceeding under TEX. ALCO. BEV. CODE ANN. § 28.17 deprived
SOAH of its jurisdiction to hear these dockets. For reasons expressed Posthearing Order No. 1,

Wolnee’s Motion to Purge was likewise denied.

C. Public Comment

Pursuant to § 5.435 of the Texas Alcoholic Beverage Code (Code), the hearing began with
public comment session. Only one person chose to make a comment on behalf of the public.
Elizabeth Biggers, who lives in the neighborhood near the establishment, stated the club patrons
caused problems with noise, traffic and criminal activities which endangered the health, safety,

and welfare of the local community.

z Although there was evidence that arrests had been made at the Club for various offenses under the Code, that evidence did not rise
1o the level of proof needed to establish the offenses had actusily occurred.

3 A lener of authority from the Commission allows a permittee whose permit has expired 10 continue operating pendiag the renewal of
the permit or the sale of the permitted business. Wolnee had been operating the Club under a letter of authority since October 15, 1998,
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III. DISCUSSION

A. Legal Basis For Refusal Of Permits

The Commission may refuse to issue a permit if it finds the existence of certain
circumstances as specified in Section 11.46(a) of the Code. The burden of proof is on the party
contending the permit should be denied. The Commission may refuse to issue an original or renewal
permit if it has reasonable grounds to believe that the place and manner in which the applicant may
conduct his business warrants the refusal based on the general welfare, health, peace, morals, and
safety of the people and on the public sense of decency. TEX. ALCO. BEV. CODE ANN. §

11.46(a)(8).*

Some unusual condition or situation must be shown so as to justify a finding that the place
or manner in which the business may be conducted warrants refusal of a permit. Simonton Gin
Inc., 616 S.W.2d 274 (Tex. Civ. App. - Houston [1st Dist.] 1981, no writ) [mere conclusions about
possible traffic hazards or potential loud noise and disturbances insufficient to support denial]; Texas
Alcoholic Beverage Commission v. Mikulenka, 510 S.W.2d 616 (Tex. Civ. App. - San Antonio
1974, no writ) [fact that a large number of residents of the area protest the issuance of the permits
is not of itself sufficient reason to deny the application of an otherwise qualified applicant]; Dienst
v. Texas Alcoholic Beverage Commission, 536 S.W.2d 667, 669 (Tex. Civ. App. - Corpus Christi
1976, no writ) [unusual traffic safety condition supports denial of permit].

A permittee may not allow another to use his permit and must maintain exclusive occupancy
and control of the entire licensed premises. Any arrangement that surrenders the permittee’s control
of its employees, premises, or business to another is unlawful pursuant to TEX. ALCO. BEV.
CODE ANN. § 109.53.° A violation of TEX. ALCO. BEV. CODE ANN. § 109.53 would be
grounds for denial or cancellation of an application under TEX. ALCO. BEV. CODE ANN. §§

11.46(a)(3) and 11.61(b)(2).

4 For existing permits, the analogous Code provision at TEX. ALCO. BEV. CODE ANN. § L1.61(b)(7) allows the Commission to
cancel an original or renewal permit if the place or manner in which the permittee conducts his business warrants the cancellation based on the
general welfare, health, peace, morals, and safety of the people and the public sense of decency. Thus, if Wolnee operated the Club under an active
permit, instead of a letter of authority, this section would have allowed the Commission to cancel that permit.

. The statute reads: "No person shall sell, warehouse, store or solicit orders for any liquor in any wet area without first having procured
2 permit of the class required for such privilege, or consent to the use of or allow his permit to be displayed by or used by any person other than
the one to whom the permit was issued. It is the intent of the legislature o prevent subterfuge ownership of or unlawful use of a permit or the
premises covered by such permit; and all provisions of this code shall be liberally construed to carry out this intent, and it shall be the duty of the
commission or the administrator to provide strict adherence 1o the general policy of preventing subterfuge ownership and related practices hereinafler
declared 10 constitute unlawful trade practices. . . . Every permittee shall have and maintain exclusive occupancy and control of the entire licensed
premises in every phase of the storage, distribution, possession, and transportation and sale of all alcoholic beverages purchased, stored or sold on
the licensed premises. Any device, scheme or plan which surrenders control of the employees, premises or business of the pemmittee to persons other

than the permittee shalf be unlawful.”
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Only four or five cars can park in the Club’s parking lot. so Club patrons park on side and
residential streets, especially Avondale Street. The result is an increase in pedestrian and vehicular
traffic. noise. and trash on Stanford, Whitney, and Avondale Streets. The traffic and noise levels
on the streets around the Club remain high most of the night, at least on weekends.® As a residential
street which does not intersect with major traffic arteries, Avondale Street would not be expected
to have a high traffic volume, and Whitney and Stanford would normally have only slightly more

traffic than Avondale Street.

2. The Club’s Current And Prospective Manner Of Operation

The Club has been operated, and will continue to be operated, in a manner that is
detrimental to the neighborhood’s health, safety and welfare. The Club is owned by Wolnee, whose
president is Bob Neely. Mr. Neely and Ben Conner, 534 Westheimer’s president and sole
shareholder, have been friends since high school. (Tr. 206). In 1997, Mr. Neely began discussing
selling the Club to Mr. Conner. According to Mr. Conner, Mr. Neely had grown tired of the club
business about the time Mr. Conner became interested in running a club. Mr. Conner, who owns
a small apartment complex and a clock shop, had no previous experience in running a club or bar.
(Tr. 228). He thought the Club would be a lucrative sideline. (Tr. 207).

Mr. Conner incorporated 534 Westheimer to buy the Club’s lease and fixtures from
Wolnee. (Tr. 201). The 534 Westheimer corporate bank account lists its address as 534
Westheimer, Houston, Texas. The two signatories on the corporate back account are Mr. Conner
and Terry Harlan, who was a Wolnee employee at the time of incorporation. (Tr. 223; Vera’s Closet

Exh. 7).

The parties signed the lease in July 1997. The lease term begins on the date 534 Westheimer
obtains a mixed beverage permit from the Commission. (VC Exh. 3). During the lease
negotiations, Mr. Conner asked for, and Mr. Neely made, certain changes to the Club’s physical
structure and operation. Lighting was changed, the bartenders’ line of sight improved, and security

enhanced. The physical plant was brought up to code. (Tr. 204).

In 1998, the Club ran a print advertisement using both the QT’s and Vera’s Closet trade
names. (Avondale Exh. 5). From at least July to October 1998, the QT’s sign on the Club facade
was covered with a banner that read “Vera’s Closet.” ( Avondale Exh. 1-A; TABC Exh.3-A to 3-E).
Although he was not responsible for the banner being posted, Mr. Conner knew it existed and did
not ask for its removal until after being advised to do so by his attorey. (Tr. 208).

Despite being in the Club on a weekly or bi-weekly basis since 1997, Mr. Conner denied
having a role in the Club’s operation. He did admit to implementing and emceing a Saturday night
a male strip contest in the spring of 1998. He felt the contest would increase business. (Tr. 208-
209). Wolnee paid him about $250 a contest for his work. (Tr. 214).

8 The Club is open daily from 8 2.m. to 2 p.m. (from noon on Sundays) .(Avondale Exh. 3).
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Except for his Saturday night duties, Mr. Conner usually visits the Club midday. (Tr. 216).
In the four or five years he has been visiting the Club. Mr. Conner stated he never saw any illegal
activity there. He did admit to hearing about an incident when a Club bartender sold alcohol to a
minor in August 1998, but he did not know how that was handled by Club management. (Tr. 226).
Mr. Conner’s impression is that the Club attracts amiddle-aged clientele, most of whom live in the
surrounding area. (Tr. 211). While he denied seeing prostitutes or drug usage in the Club, Mr.
Conner admitted seeing “quite a bit” of “milling about” on Stanford Street near, rather than right
outside, the Club. (Tr. 233). At Mr. Neely’s request, Mr. Conner prepared a sign, which Mr.
Neely posted, warning against drug usage on the Club premises. (Tr. 219; VC Exh. 1).

Mr. Conner believed the Club’s patrons do not cause parking problems in the area. He
believes the traffic and parked cars on Avondale Street come from patrons of bars on and north of
Pacific Street.” (Tr. 234). Pacific Street is a “long” city block north of Avondale Street.'® (Avondale

Exh. 4).

Based on what he heard at the hearing, Mr. Conner felt that he would have considerable
work to do to improve the Club’s relationship with the surrounding community. He intends to cater
to the older, neighborhood customers he described as being the Club’s existing clientele. To this
end, he may implement a dress or a one drink minimum to discourage improperly dressed patrons
and prostitutes from entering the Club. (Tr. 229, 232) . He believes that cooperation between the
police and the neighborhood association is needed to solve the area’s prostitution problems. (Tr.
230). Except for his Saturday night duties, Mr. Conner usually visits the Club midday. (Tr. 216).

3. The Club’s Adverse Impact On The Neighborhood

Testimony from Avondale neighborhood residents proved that the Club has a deleterious
impact on the neighborhood’s general welfare, health, peace, and safety. Since the early nineties,
the surrounding area has “gentrified” as property values escalated. Rising values have attracted new
business owners, such as Marrakesh owner Jean Soussan, who chose to locate both his restaurant
and his residence in the 500 block of Westheimer. Professionals, such as attorneys Kenneth
Broughton and George Neely and real estate investor Titn Womble, have homes in the Avondale
neighborhood. Homeowner Bryan Gagnier is raising his family on Avondale Street. The activities
of Club patrons in the Avondale neighborhood regularly disturb the peace and security of these

residents, among others.

George Neely is an attorney who has resided on Avondale Street since June 1998. From his
front porch, he can view activity on the corner of Stanford and Westheimer, where crowds of
teenage, partially clothed males usually congregate. He sees this same group in front of the Club.

9 The esuablishments termed “Pacific Street area clubs” are JR's ( 710 Pacific Street), 611 Club (61! Hyde Park), Bricks IT (617
Fairview), and Cousins (817 Fairview). As explained in Footote 9 below, Pacific Street is a long city block north of Avondale Sureet. Hyde Park
Smeet is one, and Fairview is two, blocks north of Pacific Sueet. Both Fairview and Hyde Park intersect with Montrose Avenue.

2 The Avondale neighborhood’s block sizes are not uniform. Avondale and Westheimer Streets are a "short™ block apan, while
Avondale and Pacific Streets are a "long” block (approximately the equivalent of two shor blocks) aparn (Avondale Exh. 4)
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