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§ 
§ OF 
§ 

ARACELI CAJJJINA D/BIA § 
CLL'B LOS DOS I.AREDOS, § 
Re•pon,Ient § }illMJNISTRATIVE HEA.RD<GS 

PROPOSALFOR DECISION 

The Texz.s Alcoholic Beverage Commission (T ABC) Staff brought this disciplimu-y action 

c.gainst Araceli Cadena d/b/a Club Los Dos Laredos (Respondent), alleging that Respondent 

corr.:Jilitt;;d a vio:a.tion1 of the Texas A.lcoholic Beverage Code (the Code_) by perrcitting the use or 

display of the Respondent's TABC-issued perrrJ.t and license iil the conduct of a bus:ness for the 

benefit cf a person not authorized by law to have an interest in the permit. The TABC Staff seeks 

cancellation ofRespondent's permit and license. The Administrative Law Judge (A.LJ) finds Tli.BC 

StatTs evidence insufil.cient to establish the above-listed violation. The ALJ recoEJirends Lha~> 
enforcen1ent action be talcen against Respondep_t. 

1..RTRISDICTION, NOTICE( c~'ID PROCEDLllAL HISTORY 

I 

I ABC has jurisdiction over tllis matter under TEX. ALCO. BEv. CoDE AXN. chs 5, 6, l I, 25, 

70, and i 09. The State Office ofAdministrative Hearings (SOAH) has jurisdiction oYer all matters 
i 

relating to conducting a hearing in this proceeding~ including the preparation of a proposal for 

ck-cision v...it~ fi11dings of fact and conclusion~ of law, u..ttder TEX. Gov': CoDE _A._"-~1...;. ch. 200L 

,...fbe;:,e V."e:re no c.ontested issues concerning not~ce or jurisdiction in this proceeding_ Accordingly, 

those matters v/1: l be addressed L'rl the Findinis ofFact and Conclusions of ta'~;v sections of this 

1 The Cc.tn.~~issiun or administrator may sus:pe.nd for not more than60 days or Cllitcel an orig:ind or 

:r2n·::::wal pennit :r it is found after notice and hca.ring, thar any permittee violated a p:-ovision of the Code or a rule of 

the C:cm.rnlssimi. TEX_ A,LCO. BEV. CODE A"-1'J. S ll.6l(b)(1)_ 

http:sus:pe.nd
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Proposal for Deccision_ 

()nNO\lt.n1ber 17, 2006~ ahearingwas convenedbeforeA.LJTanyaCooper_ T!illC Staffwas 

repn;sented by Judith L. Kennison, TABC Staff Attorney. Respondent appeared ili"ld represented 

heTself at the hearing. The record closed on K ove1nber 20~ 2006. 

IL EVIDENCE 

Respondent holds a Wine & Beer Retailer's On-Premise Permit and Retailer's On-Premise 

L::n~ Hours License. BG-620500, issued by TABC to Araceli Cadena d!b"a Club Los Dos Laredos, 

located at 301 E. Ave B. Temple, Bel! County, Texas. Tft,BC Staff asserts that Respondent 

participated in a subterfctge in the operation of the above-listed premise because she permitted the 

use or display of the permit and license in the conduct of a business for the benefit of a person not 

authorized by la•A' to have an interest in tl1e permit, 

James Clayton Pratt, an enforcement officer for the Texas Comptroller's Office, testified thal 

he \,Vas assis-ned to collecT past due taxes fron1 Respondent in relation to the operation of this 

licensed premise. He ~,aid that he had visited the licensed prern:ise7 but no one 11._'td been there at the 

fh . .. -, 1 -, d .. · 1 R d ' ' " R C" .. . +"o IS v1~.1t- _.v.,;:. 1 ratt slate tnat 1ater on/ ),. espon ent· s orother~ an1on ~.vena, ~~-2:r:ne Into u.Le 

C\-::,lnptrollcr::s Office and ad""/iscd that he 1.vanted to take care of the past due ta..,-xes concerning his 

;~i.ster"s licenseci premises. 

~1r _ Prz.tt said he inquired about :tvlr. Cadena~ s interest in Respondent" s business. According 

to ~v1r, Pratt, Iv1r. C.adena advised th.at he v...'as taking care ofRespondenf s licensed premise vvhile she 

w2.s away on a family matter in Mexico. J\lr. Pratt stated that he asked lvfr. Cadena why he had not 

acquired a T~A-BC-issued pem1it L) operate the licensed prernise under his ov.,;n n:.rr:r:n::~~ and \1r. 

Cade~a :cevealed that he had a crinlh"lal history that "vou.ld preclude his ability to secure a T_.-\BC

issue-d pe.rmit cr license. 
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.'vir. Pl·a(1 testified that he did not accept the past due tax payment from ~r. Cndena because 

he was not listed as a person with any authorized connection to the tax account. He fcrrther said that 

he reported this iuformation to TABC Staff because he believed the operation of this licensed 

p-r.::n1Ise, as desc.rlbed by lvlr. Cadena, was illegaL 

Suarez said in his testimony that he was advised by hir. Pratt coDcerPing his
~--\gent R .. 

st:spicions about this licensed premise~s operations. _.<\gent Suarez stated that he had n1et \vith 

Respondent \:vh.ile ber application w·as being processed in 2005. Respondent had failed to respond 

to a qnestion -on .her ;.;_pplication~ and there v.ras a question about her crilninal history. Durirt.g a 

rrteeting~ ~c\gcnt Suarez said that he had specifically· a~ked Respondent about her brother_, Ramon 

Cc:dbna, and h_o·v: b.e ·was employed, because [\.1r. Cadena had called several times vlith questions 

concerning Rcspo:r:dent's application. At the time, Respondent told Agent Suarez that Mr. Cadena 

~vas self-employed in the consLTUction business-..A.ccording to Agen1 Suarez, Respondent \.Vas aware 

throughout the application process tl1at the licensed pren1ise ·was required to be under her exclusive 

controL 

p.._g,;nt D. Garcia, a 'LA.,BC Staff enforcen1ent investigator, testified that he \Vent to th.e 

iicens,.:;d pren:1ise on lv1arch 29, 2006~ to follow up on I\fr. Pratfs report of a possible ongoing 

..Lr. Cadena, v,·ho
subterf.Jge opera1.io:E. Cpon entering th.e licensed prer11ise~ ...;\gent Garcia contacted ~ 

A..fter aci"--'isi.ng lv1r. Cadena
was v-.:ork:ing thal evening as the licensed prernise 5 s bartender. 


co.::1c~;ming his rights against self-incrimination~ l\1r. Cadena. agreed to speak v.iTl"l hiEl about the 


h~::en.sed prem~se: s ;.)_psration.s. 


lvlr. Cader:a said t..lutt Respondent o':vned the licensed pre111ise~ but that he v..-'as operating it 

tor her until s'he could retu...>Tl to operate L'le bar on weekends. Mr. Cadena toid Agent Garcia that he 

"\Vz..s c:.urrentiv- :;:est:Jonsible fur- opening and closin£ the licensed pn:rr1ise for busin~:;s, r1nd tbat this had 
~ .....- ~ 

be;~n the Eu--ra...rJ.gerne:r.:!.l1et\veen hlmself atJ.d his sister since opeDing th~: l1censed p:-erc.ise _ A.ccording 

to !\ir. Caden;::L, Respondent was avvay \VOrking on a job in Pflugerville, Texas. 
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,.\gen1 G-arcia said he asked to see sorr1e of the licensed premi5e's records, "vhiu;.h l\1r. Cadena 

produc"d fro2 hin:L These records included utility bills and ban.k sTatements. Agent Garcia, noted 

&.tat the electric OiH ±Or the licensed premise ">Vas in lvir. Cadena's na.rne. -w'ben asked about t._~s. iv1r. 

Cadena replied thctt he had opened L.~e account in Respondenfs absence:' so the acconxrt was listed 

his mu-ne. In reviev,cing bank statements with Agent Garcia !vir. Cadena said that he was authorized 

m make deposits and withdraw funds from the licensed premise's bank account. T\1r. Cadena also 

said that he had a •:Tedit card issued in his name, which was used for making supply purchases 

necessary in operacing the licensed premise. ..All other utilities, including the telephone bilL were 

listed i.t1 Respondent's name. 

Agent Gzrcia said that he believed Mr. Cadena was in control ofthe licensed premise because 

Agent Garciahad n1ade several attempts to speak "'ith Respondent and was never abk to contact her. 

Consequently~ he testified that Respondent's pen11.it and lic_;ense should be car,celi·zd. 

IU. k'lALYSIS 

s~ct:ion l 09.53 cfthe Cede provides :for several acth·-ities that are proh~bited in the operation 

of a lice.nsed prernise.::o Collectively; these violations are frequently refe~·ed to as engaging in a 

'lubtcrihge. And while the term "subtcrfi.lge" i;:,_:ot specifically define.J within the provisions of the 

Cede~ its COllli11C:tl n1eaning is defined as a deception in order to... escape~ or evade; or a deceptive 

(See Webster's Coliegiate Dictionary, Tenth Edition) 

T./·\.BC Staff in its Notice of Hearing provided to RespondenL elec-ted to allege that 

Respondent "-z,;as in vlol.:nion of the Code because she had cl?n~.cnted to Lh.e u5e or display of her 

"' TIJ.e follovving Jre some of the act1vities which can comprise a subterfuge opera!lor.: ic '-'toJation oftht 

C:Jde: ~va uerscY: shall co:n:ent to the use -.~;jor c.ilow his permit to be displa_vBd by or u5ed by ar-u· person other rh:xn 

the oru:: to ;:hom rh.e p::rm-it was issued.' every pennittee shaH l1ave and mai:T~a!n exclushc occc.pa:.l;:;y z<nd control of 

L.~t emi::: licensed prer::Iises in ever) ph~.se oft.~e s:::orage, dlstributior~~ possession, and trfll1Sportation and sale of all 

alcc.b::·lic beverages purchased. Sto"r~d or sold on ibe iiccnsed premises: and any device, scheme or pla::l which 

surrenders contro·l of the employe~s, premises or business oft1e perm_ittee to person other thm u1.c pe:mlttee shaH be 

w.J::,vfuL TE...X. +~ca. BEV_ CODE APr:-J. § 109.53. (Emphasis added). 
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permit in the conduct of a business for the benefit of a person not authorized by }a,.~- to have ar1 

interest in the permit. Put another way, TABC Staff asserted that Respondent allowed her permit 

and license to be used by her brot':ter, Ramon Cadena, to conduct business at the licensed premise 

for the beneft of hirnself, a person >vho was not otherv.~se legally qualified to hold a TABC-issued 

pcnnit or license:. TA. BC Staff failed to meet its burden of proof concerning u':te violation it alleged. 

The evid~nce sho\ved that lvfr. Cadena was operating the licen:5ed prem.ise Respondent's 

absence. Hov,reve:r apart from a sing]e utilitv account that anoeared in Mr. Cadena·s nrune.. Iv1r_ · 
~ ..... ~ 

.;. ... 

Cadena's actioas (opening and closi...ng the business~ purchasing supplies, ma.l.dng deposits into 

Respondent's bcnk accountl etc.) appeared to be akin to the activities perfbrmed by a general 

:-na:.Lager of a business. Other utility bills~ tl1e licensed prern.ise~ s tax account~ '-md ba..n.!( state1nents 

re:t1ected Respond(~:cf s name. 

More i:nportantly, there was no evidence ofwhat, if any, bendit Mr Cadena V',"-'' receiving 

as a result of L~e opcr2~tion of thjs license-d pre1nise: which is crucial in establishing TABC Staffs 

aEeged "':iolaticn in tbis rnattcr. Nh_ Cadena repeatedly stated that he \vas opera~L'1g the licensed 

pr-c:n:i_se for F~espondenf s benefit while she was away. i't.bsent the showing of 'Nhat benetlt M!·. 

CaC.ena \-Vas reci~.iving frorn L1.e licensed pren1ise~s operation, the ALJ recorrunends that no 

enforcentent action be taken against Respondent in connection to this matter. 

m. FINDINGS OF FACT 

l. 	 Araceh Cadena. d flo/a Club Los Dos Laredos (Respondent) holds a Wine & Beer Retailer· s 

On-Premise Pennit <1nd a Retailer's On-Premise Late Hew-s License, BG-6205CO. issued by 

the Texas Alcoholic Beverage Commission (TABC), for the premises located at 30 l E, Ave 

B, Tern-ph~, Bell Counr-y, Texas. 

DurL!1g .tvJ>.uch 2006" Respondent was a\vay from her licensed premis:~ referred to in Findi..'l.g 

c:::: Fac-: :~.J<). l . 

Ire Respondent's absence, her brother, Ramon Cadena, managed the licensed premise tor 

Responde.:1t~s benefit_ 
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bartending 
~r-' 	 Mr. Ca.lL::na performed activities, such as ordering supplies, paying hills, 

v;hile the business -...vas open. 

~'fo ev1d~nce was presented to establish that the licensed premise ~Nas operated for 1\-Jr.
5. 	

Cadena's benefit, or any other person other than Respondent. 

On Ncrvember 17, 2006, a hearing was convened at -with Administntive Law Judge Tanya
6. 	

Cooper" State Office of Administrative IIearings; presiding. TA.BC Staff \Yas represented 

at the he3.1'ing by Judith L. Ker~Trison, TABC Staff i~':...rcomcy. Respondent appeared ru1.d 
• N • co~-··•<lf Th d"

represent~oll·1erse . .... ... e reccr 1n r:natter c1osea on ·o'lember Lt.;, .lVU6. 

IV. COXCLUSlONS OF LAW 

1. 	 The Texas .:\lGoholic Beverag~ C01T'...1llission has jurisdiction over this proceeding pursuant 

t'J TEX. A.~co. BEV. COoEA'<'i. chs. 5, 6, 1L 25, 70, and 109. 

The State Office of Ad!JJ.h'listrative Hearings has jurisdiction over all mauers relating to 

conducting a ]1earing in this proceeding, inclwding the preparation of a proposa.i for decision 

v.'itl1 finding:;: offict and conclusions of iavv~ purstrant to TEX. Go-v'T COD!: At~-.~. chs. 2001 

and 2003 

CoDE A'<r'.
3. 	 F~espondent received adequate notice of the hearing as required by TEX. Gov 

§§ 200!_051 and 2001~052. 

4. 	 Eased upon Findings offact Nos. 2 ~ 5, Respondent did not permit the use or display of her 

TA-BC~issued penni: and license in the conduct ofa business for the benefit of a person not 

autb.orized by Ia\Y to have- ~.n interest in t..~e permit. 

Ea<:;ed upon Fiadings ofF·act ~-.Jos. 2- 5, and Conc1usion ofLa\vl\o. 4, no enfor.~erncnt action
5. 	

should be taken against P.,_esponde:nfs Vv~i...11e & Beer Retailer;s 0!1-Prerni.se Perrnit and 

Retai]e;·'s On-Prcmis~ Late Homs License BG-620500 issued by T.ABC for the violation 

aileged in this proceeding. 

DATE SIG?'\ED: DECEl'1BER 4, 2006. 
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\.:fA.'!YA COOPER, 
.ADl\UNISTRATIV"E LAW JUDGE 

STATE OFFICE OF AD~HNlSTRATIVE HEARINGS 


