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O R D E R  

CAME ON FOR CONSRSERATTON this 23rd day of June, 2005, the above-styled and 
numbered cause. 

After proper notice was given, t h i s  case was heard by Administrative Law Judge Robert M. 
Brown 11. The hearing convened on May 10, 2005 and adjourned on May 10, 2005. The 
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact and 
Conclusions of Law on May 27,2005. The Proposal For Decision was properly served on all parties 
who were given an opportunity to file Exceptions and Replies as part of the record herein. As of this 
date no exceptions have been filed. 

+ 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings ofFact 
and Conclusions of Law of the Administrative Law hd ge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were fully set out and separately stated herein. AH Proposed Findings of Fact and Conclusions of 
Law, submitted by any party, which are not specifically adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Adrninistratnr of the Texas Alcoholjc 
Beverage Commission, pursuant 20 Subchapter B of Chapter 5 ofthe Texas Mcoholic Beverage Code 
and 16 TAC $3 1.1 of the Commission Rules, that Respondent's conduct surety bond in the amount 
of $5,000.00 be FQKFEITED. 

This Order will become final and enforceable on JuIv 13,2005, unless n Motion for 
Rehearing is filed before that date. 



By copy of this Order, service shall be made upon all parties in the manner indicated below. 

SIGNED this the 23rd day of June, 2005, at Austin, Texas. 

On Behalf of the Administrator, 

-- 

le Fox, Assistant ~dmii i i t ra tor  
Beverage Commission 

The Honorable Robert M. B r o w  I1 
.Administrative Law Judge 
State Office of Administrative Hearings 
San Antonio, Texas 
VIA FAX (210) 308-6854 

-- 

Jose Luis Maldonado 
&!a El Hispano Bar 
RESPONDENT 
416 X. Calaveras 
San Antonio, Tx. 78207-2809 
CERTIFIED MAIL RRR #7000 1530 0003 1902 7728 

Gayle Gordon 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 
San Antonio District Office 



State Office of Administrative Hearings 

Shelia Bailey Taylor 
Chief Administrative Law Judge 

May 3 1,2005 

Alan Steen 
Administrator 
Texas Alcoholic Beverage Commission 
5806 Mesa Drive 
Austin, Texas 7873 1 

RE: Docket No. 458-05-5179, dose Luis IlZaldonado D/B/A EE Rispano Bar 

]Pear Mr. Steen: 

Please fmd enclosed a Proposal for Decision in this case. It contains my recommendation 
.- and underlying rationale. 

Exceptions and replies may be filed by I TEX. bm. 
CODE 5 155.59(c), a SOAH rule which may be foun 

drninistrative Law Judge 

Enclosure 
xc: Docket Clerk, State Office of Administrative Hearinp VIA HAND DELIVERY 

Gayle Gordon, Director of Legal S e ~ c e s ,  Texas Alcahol~c Beverage Comiss~on,  5806 Mesa Drive, Austin, TX 
7R73 1 
Jose Luis Maldonado d/b/a El Hispano Bar, 4 16 N. Calavetas, San Antonio, Tx 78204 -VIA REGULAR ?Wn 

10300 Heritage, Suite 250 4 San Antonio, Texas 78216 
(2103 308-6681 Fax (210) 308-68s 

h t ~ p : J f m . a o a h . s t a t e . t x . ~  
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PROPOSAL FOR DECISION 

The Texas Alcoholic Beverage Commission {TABC) staff (Petitioner) seeks forfeiture of the 

conduct surcty bond posted by Joe Luis Maldonado doing business as (dlbla) El Hispano Bar 

-, (Respondent). Petitioner alleges a11 requirements for forfeiture of the conduct surety bond have been 

met. The Administrative Law Judge (AU) agreed and recommends Respondent's bond be forfeited. 

1. JURISDICTION, NOTICE, AP4D PROCEDURAL HISTORY 

The Texas Alcoholic Beverage Commission (TMC) has jurisdiction over this matter under 

TEX. ALCO. BEV. CODE-. ch. 5 and $ 1  1.1 1 fi)(2) and 1 6 TEX. ADMI?I. CODE (TAC) $5 3 3.24 and 

37.3. The State Office of Administrative Hearings (SOAH) has jurisdiction over a11 matkrs relating 

TO conducting a hearing in this proceeding, including the preparation of a proposal for decision with 

findingsof fact and conclusions of law, under TEX. GOV'T CODE ANN. ch. 2003. There were no 

contested issues of jurisdiction. 

On April 12, 2005, Petitioner sent its Notice of Hearing to Respondent by certified mail, 

return receipt requested. The hearing was originally set for May 3,2005, but was confinued to May 

10,20135 by the undersigned ALJ to obtain an interpreter at the request of the Respondent. On May 
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10,2005, Petitioner was represented by Gayle Gordon, TABC Staff Attorney. Mary J. Zawler was 

present to act as interpreter. Respondent, did not appear and was not represented at the hearing. 

After admission of jurisdictional docurnmts and evidence, the record was closed. 

Based on the faiIure of Respondent to appear at the hearing, Petitioner requested that a 

default be entered. The AW finds that the Petitioner issued notice in compliance with 1 TAC $ 8  
155.27 and 155.55 and TEX, ALCO. BEV. CODE ANN, 5 12.63. Pursuant to 1 TAC $ 155.55, the 

aIlegntion presented in the notice of hearing are deemed admitted as me. Accordingly, the ALJ has 

incorporated these allegation into the Proposed Findings of Fact. 

On April 2 1, May 25, and November 23,2004, Petitioner issued separate orders assessing 

- administrative penalties against Respondent for violations of the Texas Alcoholic Beverage Code 

(Code), for which Respondent waived its right to a bearing. The orders constituted final 

adjudications ofthe violations. All violations occurred after September 1,1995. On December 12, 

2004, Petitioner notified Respondent of its intention to seek forfeiture of Respondent's conduct 

surety bond (Bond) based on its final adjudication of Respondent's Code violations, Respondent 

subsequently requested a hearing on the forfeiture of its Bond. 

A. Legal Standards 

Upon final adjudication that a licensee or permittee has committed thee Code violations 

since September 1, I 995, Petitioner may seek forfeiture of the licensee" or permittee's Bond. 

The applicable statutory provision at TEX. ALGO. BEV. CODE 3 11 -1  1(b)(2) states "'. . . the 

holder of the permit agrees that the amount of the bond shall be paid to the state if the permit is 

revoked or on final adjudication that the holder violated a provision of this code . . . ." 
- - 
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TABC's rule at 16 TEX.  AD^. CODE §33.24(j) is more lenient, and provides, "( 1) U%en 

a license or pennit is canceled, or a final adjudication that tbe licensee or permittee has cornnitred 

three violations of the TEx. ALCO. BEY. CODE since September 1,1995, the commission shall notify 

the license or pennittee, in writing, of its intent to seek forfeiture of the bond." 

B. Recommendation 

As Petitioner proved by a preponderance of the evidence that all requirements for forfeiture 

of Respondent's Bond have been me5 the ALJ recommends Respondent's Bond be forfeited. 

Jose Luis Maldonando d h i a  El Hispano Bar holds Wine and Beer Retailer's Permit No. 
BG5 14007 and Premise Late Hours Retailer's License No. BL5 14008 issued by the Texas 
Alcoholic Beverage Commission (TABC) on April 26,2004. 

TABC issued Respondent's pennits for the premises located at 416 N. Calaveras, San 
Antonio, Btxar County, Texas. 

Respondent posted TABC Conduct Surety Bond Number Xll05982 p o n d )  on March 22, 
2002 in the amount of S5,000.00. 

TABC issued orders for Code violations by the Respondent on April 21, May 25, and 
November 23,2004 based on the agreement and waives of hearing by Respondent. 

On December 22,2004 by certified mail, Staff notified Respondent that it intended to seek 
forfeiture o f  Respondent's Bond based on Petitioner's final adjudication of Respondent's 
violations of the 'EX. ALCo. BEV. CODE. 

Respondent requested a hearing on the matter of its Bond forfeiture 

On or about April 12,2005, Petitioner issued its Notice of Hearing (Notice) to Respondent. 

The Notice contained a statement of the time, place and nature of the hearing; a statement 
of the legal authority and jurisdiction under which the hearing was to be held; a reference to 
particular sections ofthe statue and rulcs involved; and a short, plain statement of the matters 
asserted. 
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In addition, the Notice contained the following language in 12-point or larger bold face type: 
"If you fail to appear at the hearing, the allegations in this notice will be deemed to he 
admitted as true and the relief sought may be granted by default." 

On May 10,2005, a hearing convened at 10300 HleritageBoulevard, Suite250, San Antonio, 
Bexar County, Texas with the telephonic appearance ofthe Petitioner before the undersigned 
ALJ. The Respondent was absent from and not represented at the hearing. 

W .  PROPOSER CONCLUSIONS OF LAW 

The Texas Alcoholic Beverage Commission (Petitioner) has jurisdiction over this matter 
pursuarrt 'to TEX. A m .  BEV. CODE $91 1.1 1 and 61.13. 

The State Office of Administrative Hearings has jurisdiction to conduct the adrninistmti\re 
hearing in this matter and to issue a proposal for decision containing findings of fact and 
conclusions of law pursuant to TEX. C;OV'T CODE Ch. 2003. 

Based on the Proposed Findings of Facts Nos. 5-9, Petitioner provided Notice to Respondent 
as required by the I TAC §§ 1 5 5.27 and 155.55, and TEX. ALCO. BEV. CODE ANN. 5 1 1.63 
and the Administrative Procedure Act, TEX. GOV 'T. CODE 5 9200 1.05 I and 200 1.052. 

Based upon Proposed Finding of Fact No. 9, the hearing proceeded on a default basis as 
authorized by I TAC 8 155.55. 

Based on the above Findings of Fact, Petitioner established that all requirements for 
forfeiture of Respondent's Bond have been met under 16 TEX. ~ U M .  CODE §33,24(j) . 

Based on Conclusion of Law No. 5 ,  Respondent's Bond should be forfeited. 

SIGNED: May 27,2005. 

ROBERT M. BROWN fl 
J ~ ~ I S T R A T I V E  LAW JUDGE 
STATE OFFICE OF ADMINTSTTIATIVE HEARTNGS 


