
DOCKET NO. 614176 

IN RE CAROLYN E3AWTHORNE 5 BEFORE THE TEXAS 
D/B/A CLUB MARQUIS 8 
PERMlTLICENSE NOS. BG525027, 8 
BL525028 5 ALCOHOLIC 

8 
H A l U U S  COUNTY, TEXAS 5 
(SOAH DOCKET NO. 458-05-4845) 8 BEVERAGE COMMTSSION 

O R D E R  

CAME ON FOR CONSIDERGTION th is  5th day of October, 2005, the above-styled and 
numbered cause, 

After proper notice was given, this case was heard by Administrative Law Judge Timothy 
Horn. The hearing convened on July 22,2005 and adjourned on that same date. The Administrative 
Law Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions of 
Law on September 16,2005. The Proposal For Decision, attached hereto as Exhibit "A", was 
properly served on all parties who were given an opportunity to file Exceptions and Replies as part 
of the record herein. As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration of theProposa1 for Decision, Transcripts, and Exhibits, adopts the Findings of Fact 
and Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were fully set out and separately stated herein. All Proposed Findings of Fact and Conclusions of Law, 
submitted by any party, which are not specifically adopted hetein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 oftheTexas Alcoholic Beverage Code 
and 16 TAG $3 1 .1  of the Commission Rules, that Respondent's conduct rmrety bond in the amount 
of $5,000.00 be FORFEITED. 

This Order will become final and enforceable on October 26,2005, unless a Motion for 
Rehearing is fiIed before that date. 
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PROPOSAL FOR DECISION 

The Texas Alcoholic Beverage Commission (the Commission or StaQ initiated this action 

against Carolyn Hawthorne dlbJa Club Marquis (the Respondent), seeking the forfeiture of the 

- conduct surety bond posted by the Respondent. The Camrnission recommended that the bond be 

forfeited because the Respondent has committed three violations of the Texas Alcoholic Beverage 

Code (Code) after September 1,1995, in violation of 8 1 1. I I ,  ofthe Code and 16 TEX. h h m .  CODE 

pules) 5 33.24. The undersigned Administrative Law Judge (ALJ) concludes that the 

Commission's allegations are true and agrees with the Commission's recommended penalty. 

I. JURISDICTION, NOTICE, PROCEDURAL HISTORY 

No contested issues of notice, jurisdiction, or venue were raised in this proceeding. 

'Therefore, these matters are set out in the findings of fact and conclusions of law without further 

discussion here. 

On July 22,2005, a public hearing was held before Roshunda Pringle, AZJ, at the offices of 

the State Office of Administrative Hearings (SOAH) at 2020 North Loop West, Suite # I l l ,  

Houston, Texas. The Commission appeared through its attorney, Christopher Gee, via telephone 
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conference from t he  Commission's headquarters in Austin, Texas. Respondent was represented by 

attorney Albert Van Huff, who appeared on behalf of attorney Ronald A. Monshaugm. Evidence 

and argument were heard, and the record closed the same day. ARer the hearing, the case was 

reassigned to ALJ Timothy Horan, who reviaveil the record in the case, including the tape of the 

proceedings and the exhibits admitted into evidence, and who issues this Proposal For Decision. 

n. LEGAL STANDARDS AND APPLICABLE LAW 

Pursuant to Code $1 1.1.1, an applicant for a permit or a 'holder of a permit must file with the 

Commission a surety bond conditioned on the applicant's or holder's conformance with alcoholic 

beverage law. Pursuant to Rule 5 33.24, when a permit is canceled, or a finat adjudication has been 

made that the permittee has committed Wee vioIations of the Code since September 1 , 1995, the 

Commission must noti@ the permittee, in writing, of its intent to seek forfeiture of the bond. The 

permittee may request n hearing on the question of whether the  criteria for forfeiture of the bond, as 

established by Code 5 1 I .  I. 1, and Rule 5 33.24, have been satisfied. 

The Commission's one exhibit was admitted without objection and the Respondent rested 

without putting on any additional evidence. 

Cermnission's Exhibit No. 1, which includes copies of the Respondent's permit, violation 

history, and conduct surety bond, reveals that on August 25, 2004, the Respondent, signed an 

"Agreement and Waiver of Hearing." In this agreement, the Respondent waived its right to a hearing 

to contest the Commission's assertion that on July 2, 2004, the Respondent had committed two 

viol ations of the Code: "Place or Manner of Operation-Gambling," and 'Tossession Distilled Spirits 

by BG ." In this waiver the Respondent also acknowledged that the signing oftbe waiver could result 

in the forfeiture of any related conduct surety bond. This agreement became final and enforceable 
- 
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by the order signed by the Commission Administrator on August 30, 2004, h d i n g  that the 

Respondent violated the sections of the Code as stated in the "Agreement and Waiver of Hearing." 

According to the Commission's Exhibit No. 1, on November 29, 2004, the Respondent, 

signed an "Agreement and Waiver of Hearing.'" h this ageement, the Respondent waived its right 

to a hearing to contest the Commission's assertion that on September 3 I,  2004, the Respondent had 

committed one violation of the Code: "Cash law Violation (I) NSF Checks.'* In this waiver the 

Respondent also acknowledged that the signing of the waiver could result in the forfeiture of any 

related conduct surety bond. As n result of this waiver agreement, the Commission Administrator 

entered an order on December 1,2004, finding that the Respondent violated the section of the Code 

as stated in the 'Xgeement and Waiver of Hearing," and imposing the penalty reflected in that 

agreement. 

There was no evidence that the Respondent appealed the Commissionb orders. Therefore, - 

based on the foregoing, the,Respondent's conduct surety bond should be forfeited. 

W .  FIXDINGS OF FACT 

1. The Respondent is the holder of Wine and Beer RetaiIer's Permit BG-525027 and RetaiI 
Dealer's On Premise Late Hours License BL-525028 issued to Carolyn Hawthorne, d/b/a 
Club Marquis, 3317 Bennington Street, Houston, Harris County, Texas, issued by the 
Commission, on October 23,2002. The permits have been continuously renewed. 

2. On July 26,2002, the Respondent executed a conduct surety bond for the Club Mnrquis in 
the amount of $5000.00. 

3. On August 25, 2004, the Respondent signed an "Agreement and Waiver of Hearing" in 
which the Respondent waived its right to a hearing to contest the Commission's assertion 
that on July 2, 2004, the Respondent committed two violations of the Code: "Place or 
Manner of operation-Gambling,'kd "Possession Distilled Spirits by BG ." 5.1 the waiver 
agreement, the Respondent also acknowledged that the signing of the waiver could resuIt in 
the forfeiture of any related conduct surety bond. As a result of the August 25,2004, waiver 
agreement, the Commission Administrator entered an order on August 30,2004, fmding that 
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the Respondent violated the sections of the Code as stated in the "Agreement and Waiver 
of Hearing," 

4. On November 29,2004 the Respondent signed an "Agreement and Waiver of Hearing'" 
which the Respondent waived its right to a hearing to contest the Comission's assertion 
that on September 3 1,2004, the Respondent committed one violation of the Code: "Cash law 
Violation (1) NSF Checks." In the waiver agreement, the Respondent aIso achowledged 
that the signing of the waiver could result in the forfeiture of any related conduct surety bond. 
As a result of the November 29,2004, waiver agreement, the Commission Administrator 
entered an order on December 1,2004, hd ing  that the Respondent violated the section of 
the Code as stated in the 'Xgreement and Waiver of Hearing," 

5. The Respondent has committed three vioIations of the Code since September 1, I 995. 

6. The Respondent did not appeal the Commission's orders of August 30,2004 and December 
1,2004. 

7. The Respondent received proper and timely notice by the Commission's Notice of Hearing, 
sent to the Respondent on March 1 7,2005. 

- 8. This Notice of Hearing informed the Respondent of the date, time, and place of the hearing; 
the statues and rules involved; and the legal authorities under which the hearing was to be 
held. 

9. The case was continued and an Order was faxed to Respondent's attorney of record Ronald 
A. Monshaugen on May 20,2065, setting the hearing date for July 22,2005. 

10. The hearing on tbe merits convened on July 22,2005, in the SOAH offices at 2020 North 
Loop West, Suite # 1 1 1, Houston, Texas. The Commission appeared by its attorney, 
Christopher Gee, via telephone conference horn the Commission's headquarters in Austin, 
Texas. The Respondent was represented by attorney Albert Van Huff. ALJ Roshunda 
Priagle presided, Evidence and argument were heard and the record closed on the same date. 

V. CONCLUSIONS OF LAW 

1. The Commission has jurisdiction over this matter under TEx. ALCO. BEV. CODE ANN, 
Subchapter B of Chapter 5. 

2. SOAH has jurisdiction ever matters related to the bearing in this proceeding, including the 
authority to issue a proposal for decision with proposed findings of fact and conclusions of 
law, pursuant to E X .  GOV'T CODE ANN. ch. 2003. 
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3. Notice of the hearing was provided as required under the Administrative Procedwes Act, 
E X .  W V ' T  CODE ANN, ch. 2001. 

4. Based on the foregoing Wings and concIusions, the Respondent violated TEX. ALCO. BEV. 
CODEANN. 5 11.11, and 16 T E x . h m .  CODE 5 33.24. 

5 .  Based on the foregoing kdings and conclusions, the Respondent's conduct surety bond 
should be forfeited. 

SIGNED September 16,2005. 

TIh!fOTHY - - - - - - .A  

ADMINIST GE 
STATE OFFIC ADMINSTUTTVE HEARINGS 
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Chief Administrative Law Judge . I r-.fi;!l $ - , I -  J r s  I 
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September 16,2005 

N a n  Steen 
Administrator 
Texas Alcoholic Beverage Commission 
5806 Mesa Drive 
Austin, Texas 7873 1 

VIA REGULAR MAIL 

RE: Docket No. 458-05-4845; TGBC v. Carolyn Hawthorne d/b/a CIub Marquis 

Dear M. Steen: 

- Please find enclosed a Proposal for Decision in this case. It contains my recommendation 
and underlying rationale. 

Exceptions and replies may be filed by any party in accordance with 1 TEX.  AD^. 
CODE 4 1 5 5 . 5 9 ( ~ ) ,  a SOAH rule which may be found at www.soah.state.tx.us. 

TWmc 
Enclosure 
xc: Christopher Gee, Texas Alcoholic Beverage Commission, B.O. BOX 13127, Austin, TX 7871 1- VIA REGULAR 

w 
Albert T. Van Huff, Attorney at Law, 1225 North Loop West, Suite 640, Bouslm,TX77008 -VXA REGULAR MAK 

2620 North Lmp Wed, Suite 111 + Houstan, Texas 77018 
(713) 957-0010 Fax 1713) 812-1001 



State Office of Administrative Hearings 

Shelia Bailey Taylor 
Chief Administrative Law Judge 

September 16, 2005 

.Alan Steet~ 
Adniinistsator 
Tesm Alcoholic Beverage Comrnissior~ 
5SOG Mcsa Drive 
Austin, Texas 7873 1 

VIA REGUIAR hIAI1, 

RE: Docket No. 458-05-4845; TABC v. Carolyn llawthorne d/h/n CIu b hIarquis 

Deal. Mr. Steeo: 

Please find e~~closed a Proposal for Decision in this case. It contains my recoltin~er~datioll - and underlyng rationale. 

Exceptions and replies may be filed by any party in accordance wit11 1 TEX. A D A I I N .  
CODE $ 155.594c), a SOAH rule which may be found at ~~tww.soah.state.tx.us. 

Si l~ccrely 

/-- -27. / ? 
Timothy Hornn /' 
Adntifiistrative - Law Judsc 

TH'inc 
Enclusutc 
IC Chr~s~opllcr Ccc, T C Y ~ S  A \ c ~ h o l t c  Bcvcragc Co~nni~ssion. P.U. no\ 13 127, A ttstin, 7'S 757 1 1 - L ' IA  HICC:L'L.4R 

BIAl1- 
Albcr! T. Yaii Huff, Atlon~cy at L3n.  1215 Uortk Loop Wcsl. Suitc 630, Hoi~ston. TS 77005 -VIA RECPI L A  R R1 \ I  I. 
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PROPOSAL FOR DECISION 

The Texas Alcol~olic Beverage Commission (the Cornn~issiolz or Staff) initiated this action 

against Carolyn Hawthorne &/a Club Marquis (the Respondent), seeking the forreiturc of the 

conduct surety bond posted by the Respondent. The Commission recommended that tire bond be 

forfeited because the Respondent bas committed three vioFations of the Texas Alcoholic Beverage 

Code (Code) after September 1, 1995, in violation of 9 1 1 . 1  1, afthe Code and 1 G TEX. ADJIIS. Cot~r: 

(Rules) 4 33.24. The undersigned Administrative Law JucFye (ALJ) concl~~des that the 

Comtnission's allegations are tn~e and agrees with the Commission's recommended penalty. 

I .  JURISDICTION, NOTICE, ARD PROCEDURAL HISTORY 

No contested issues of notice, jurisdiction, 01- venue were raised in this proceeding. 

Therefore, these matters are set out in the findings of fact and conclusions of laiv tvijthout fiutlicr 

discussion here. 

On July 32,2005, apublic hearing was heid before Roshunda Pringls, ALJ. at the offices of 

the State Office of Adn~inistrativc I-Iearings (SOAH) at 2020 North Loop West, Suite 2 1 1  1, 

Houston, Texas. The Con~nzissioi~ appeared through its attorney, Christopher Gee, via telepllolie -- - 
-- 

I I- -- . -  "J ; 
! Mait Operations - TAW i - . . -. - - -  -- - ..C 
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conference from the Conlmission's headquarters in Austin, Texas. Respondent was represer~ted by 

attorney Albert Van I-Iuff, who appeared on behalf of attorney Ronald A. Monshaugen. Evidence 

and argument were heard, and the record closed the same day. After the hearing, the case was 

reassigned to ALJ Timothy Horan, who reviewed the record in the case, including the tape of the 

proceedings and the exhibits admitted into evidence, and who issues this Proposal For Decision. 

TI. ZE6.41, ST.4NDAlWS ABD APPLICABLE L.4\IJ 

Pursuant to Codc 8 1 I .  1 1, an applicant for a permit or a holder of a permit nwst file with the 

Commission a surety bond conditioned on the applicant's or holder's conforntance with nlcol~olic 

beverage law. Pursuant to Rule 5 33.24, when a permit is canceied, or a final adjudication has been 

made that the permittee has coninlitted three violations of the Codc si~lce September 1 , 1995, the 

Commission must notify the pern~ittee, in writing, of its intent to seek forfeiture of the bond. The 

pennittee may request a hearing on the question of whether the criteria for forfeiture of the bond, as 

established by Code $1 1 .I 1, and Rule 8 33.24, have been satisfied. 

111. ANALYSIS 

The Commission's one exhibit was admitted \vithout objection and the Responcicnt rested 

without putting on any additional evidence. 

Commission3 Exhibit No. 1, which indudes copies of the Respondent's perniit, 1-iola~ia~~ 

history, and conduct surety bond, reveals that on August 25, 2004, the Respondent, signed an 

"Agreement and Waiver of Hearing." In this a ~ e e m e n t ,  the Respondent waived its right to a hearing 

to contest tlie Con~rnission's assertion that on July 2, 2004, the Respondent had committed two 

violations of the Code: "PEaceor Manner ofoperation-Gam~bling," and "Possession Distilled Spirits 

hy BG ." In this waiver theRespondent also rtcknowledged that the signing of the waiver could result 

in the forfeiture of any related conduct surety bond. Tl~is agreement became final and enforceable 
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by the order signed by the Conlrnission Administrator on August 30, 20114, finding that thc 

Respondent violated the sections of the Code as stated in the "Agreement and Waiver of Hcal-iny.*' 

Accordii~g to the Commission's Exhibit No. 1, on November 29, 2004. the Respondent. 

signed an "Agreement and Waiver of Hearing." h this agreement, the Respondent \vaived ils rigl~t 

to a hearing to contest the Commission's assertion that on September 3 1,2004, the Respondent had 

committed one: violation of the Code: "Cash law Violation (1) NSF Checks." In this waiver the 

Respondent also acknowledged that the signing of the waiver could result in the forfeiture of any 

rclated conduct surety bond. As a result of this waiver agreement, the Commission Administrator 

cntcrcd an order on December 1,2004. finding that the Respondent violated the section ofthe Code 

as stated i n  the "Agreement and JVaiver ofHearing," and imposing the penalty reflected in that 

agreement. 

Tl~ere was no evidence that the Respondent appealed the Commission's orders. Therefore, 

based on the Foregoing, the Respondent's conduct surety bond should be forfeited. 

W .  FINDWGS OF FACT 

1. The Respondent is the holder of \Vine and Beer Retailer's Pennit BG-525027 and Retail 
Dealer's On Premise Late Hours License BL-525028 issued to Carolyn Hawthorne, d lb la  
Cluh Marquis, 3317 Betwington Street, Houston, Harris County, Texas, issued by the 
Commission, on October 23,2002. The permits have been continuously renewed. 

7 . On July 26,2002, the Respondent executed a conduct surety bend for the Club Marquis in 
the amount of S5000.00. 

3. On August 2 5 ,  2004, the Respondent signcd an "Agreement and Waiver of Hearing" in 
~vhich the Respondent waived its right to a hearing to contest the Commission's assertion 
that on July 2, 2004, the Respondent committed two violatioils of the Code: "Place or 
Mamer of Operation-Gambling," and "Possession Distilled Spirits by BG ." In the waiver 
agreement, tlre Respondent also acknowledged that the signing o f  the waiver could result in 
the forfeiture of any related cond~ict surety bond. As a result of the August 25.2004, waives 
ageement, the Con~rnission Adn~inistrator cntered an order or1 August 30.2004, findins that 
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the Respondent violated the sections of the: Code as statcd in the "Agreement and 'It'aiver 
of Hearing," 

On November 29, 2004 the Respo~lden t signed an "Agreement and Waiver of' Hearing" in 
which the Respondent waived its right to a hearing to contest the Commission's asser~ion 
that on September 3 1,2004, the Respondent committed one violation of the Code: " C ~ s h  law 
Violation (1) NSF Checks." In the waiver agreement. the Respondent also acknoivledged 
that the signins ofthe waiver could result in the forfeitureof any related conduct surety bond. 
As a result of the November 29, 2004, waives agreement, the Commission Administrator 
entered an order on December 1,2004, finding that the Respondent violated the sec t io~~ of 
the Code as stated in the '"geemcnt and Waiver of Hearing,'" 

The Respondent has committed three violations of the Code sincc September 1, 1995. 

The Respondent did not appeal the Commission's orders of August 30,2004 and Decen~bcr 
1,2004. 

The Respondent received proper and timely notice by the Commission's Notice of Hearing, 
sent to the Respondent on March 17, 2005. 

  his Notice ofHearing informed the Respondent ofthe date, time, and place of the hearing; 
the statues and rules involved; and the legal authorities under which the hearing was to be 
held. 

The case was continued and an Order was faxed to Respondent's attorney of rccord Ronald 
A. Monshaugen on May 20,2005, setting the hearing date for July 22,2005. 

The hearing on the merits convcned on July 22, 2005, i n  the SOAH offices a[ 2020 North 
Loop West, Suite t! 11 1, Houston, Texas. The Commission appcared by its attome): 
Christopher Gee, via telvhone conference from the Commission's headquarters In Austin, 
Texas. The Respondet~t was represented by attonzey Albert Van Huff. ALJ Rosh1111da 
Pringle presided. Evidence and argument were lieard and the record closed on the sarnc dntc. 

V. CONCLUSIONS OF I,AW 

The C o m ~ ~ ~ i s s i o n  has jurisdiction over this matter under TEX. ALCO. REV. CODE ANN. 
Subchapter B of Chapter 5 .  

SOAH Ilas jurisdiction over matters related to the hearing in this proceeding. including the 
autl~ority to issue a proposal for decision with proposed findings of fact and concl~isions of 
law, pursuant to TES. GOV'T CODE Arnl. c11. 2003. 
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3 .  Notice of the hearing was provided as required under the Administrative Procedures Act, 

TEX. GOV'T CODE A N N ,  ch. 3001. 

3. Based on the foregoing findings and conclusions, the Respondent violated TEX. ,4~co.  BEY. 
CODEANN. 5 E I . l l , a n d  ~ G T E x . A D M I N . C O D E  $ 33.24. 

5 .  Based on the foregoing findings and conclusions, the Respondent's conduct surety bond 
should be forfeited. 

SIGNED September 16, 2005. 


