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O R D E R  

CAME ON FOR CONSIDERATION thi his 1 6th day of December, 2005, the above-styled 
and numbered cause, 

AAer proper notice was given, th is  case was set to he heard by Administsativc Law Judge 
Michael J. Borkland on July 25,2005. The hearing was continued to October 5,2005. The parties 
waived oral hearing and requested that the case be decided on written submissions. The pasties filed 
an agreed statanent of facts and evidence on July 29,2005. Both parties filed briefs and the record 
closed on October 5,2005. The Administrative Law Judge filed a Proposal For Decision containing 

- Findings of Fact and Conclusions of Law dated October 25, 2005. This Proposal For Decision 
(attached hereto as Exhibit "A9'9, was properly served on all parties who were given an opportunity 
to file Exceptions and Repties as part of the record herein. Exceptions were filed in this cause. 

The Assistant Administsator of the Texas Alcoholic Beverage Commission, after review and 
due wnsidcration ofthe Proposal for Decision, Transcripts, and Exhibits, adopts the Findings of Fact 
and Conclwsi~ns of Law of the Administrative Law Judge, which are contailled in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were fully set out and separately stated herein. AH Proposd Findings of Fact and Conclusions of Law, 
submitted by any party, which are not specifically adopted herein are denied. 

'IT 1S THEREFORE OFWERED, by the Assistant Administrator of the Texas Alcoholic 
B e w a g  Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code 
and 16 TAC 93 1.1, of the Commission Rules, that Respondent's Application far a Mixed Beverage 
Late Hours Permit be DENIED. 

This Order will become final and 'enforceable on January 6,2006, unless a Motion for 
Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
indicated below. 



SIGNED this / k  of ~ecember, 2005. 

On Behalf of the Administrator, 

~ea&&e Fox, Assistant ~ddnis t sa tor  
~ e x a !  ~lcohalic Beverage Commission 

The Honorable Michael J. BorkZand 
Administrative Law Judge 
State Office of Administrative Hearings 
Austin, Texm 
VIA FAX (512) 475-4994 

Bill Aleshire 
Riggs & Aleshire 
ATTORNEY FOR RESPONDENT 
Vr4 FAX (512) 457-9066 

The Pub of Round Rock, Inc. 
d/b/a The Pub 
RESPONDENT 
12207 Tanglewild 
Austin, Texas 78758-2628 
CERTIFIED MALIRRR NO. 7001 2510 0000 7274 5285 

Christopher G.  Gee 
ATTORNEY FOR PETITTONER 
Texas Alcoholic Beverage Commission 
Legal Division 

Licensing Division 

Austin District Ofice 
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PROPOSAL FOR DECISTON 

Staff of the Texas Alcoholic Beverage Commission (Staff/Comrnission) brought action 

against The Pub of Round Rock he., d/b/a The Pub LB (Applicant or The Pub) to deny its 

application for a Mixed Beverage Late Hours Permit for the premises located at 1626 N. Mays, 

Round Rock, Williamson County, Texas.! Staff seeks denial of the application on the grounds that 

.- Applicant filed an incomplete application, and issuance of a late hours permit in Round Rock, 

Williamson County, Texas, is not autl~orized by Iaw. The Administrative Law Judge {ALJ) 

recommends denial of the requested permit. 

1. JURISDICTION, NOTICE, AM) PROCEDURAL HISTORY 

There are no contested issues of notice, jurisdiction, or venue in this proceeding. Therefore, 

these matters are addressed in the findings of fact and conclusions of law without further discussion 

here. 

' Based on the filings by the parties, the location of l 3 e  Pub is in Williamson Courtly, Texas. However, 
according to the style of the case on the notice of hearing, The Pub is located in Travis County, Texas. The ALJ 
presumes that the style of the case i s  incorrect and notes for the record that the mistaken location in the style of the case 
had no bearing on the outcome of this case. 

EXHIBIT 
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The parties waived oral hearing and requested that the case be decided on written 

submissions. On July 29,2005, the parties filed an agreed statement of facts and evidence. Both 

parties filed briefs and the record closed October 5,2005. Staff was represented by Christopher Gee, 

attorney. Applicant was represented by Bill Aleshire, attorney. ALJ Michael J. Borkland presided. 

13. LEGAL STANDARDS AND APPtXCAJ3LE LAW 

The Commission or Administrator may refuse to issue an original permit if it has reasonable 

grounds to believe that the applicant failed to answer a question in the application. TEX. LCO. BEV. 

CODE Am. (Code] 9 1 1.46(a$(4). An applicant is required to obtain certifications for the application 

by the City Secretary, County Clerk, and the County Judge. Code 5 1 1.37. Extended serving hours 

are effective in a city having a population of less than 500,000 if the extended serving hours are 

adopted by an ordinance of the governing body of the c i t y  or town. Code 8 E 05.03(d)(2). 

Applicant fiIed an application for a Mixed Beverage Late Hours Permit for its location in the 

City of Round Rock, Williamson County, Texas. Neither the governing body of the City of Round 

Rock nor the Williamson County Commissioners Court has approved late hours sales of a1 coholic 

 beverage^.^ According to Staff, approvaI is necessary because both the City of Round Rock and 

Williamson County have a population of less than 500,000.3 

The City ofRound Rock is primari ly situated in Williamson County but parts of the city cross 

the county line into neighboring Travis County, which has a population greater than 500,000.~ The 

Sate hours are between midnight and 2:00 a.m Also, actions of the Williamson County Commissioners 
Court impact only the unincorporated areas of Williamson County and are inapplicable to this proceeding. 

b county or city with a populatiop of less than 500,000 is considered a small county or small city. 

A county or city with a population of more than 500,000 is considered a large county or large city, 
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- 
City of Round Rock has premises permitted for late hours within its boundaries in Travis County, 

and the City of Austin, which has a population greater than 500,000, crosses into Williamson County 

and has premises permitted for Iate hours within i t s  boundaries in Williamson County. 

Applicant based its argument for approval of its application on amendments to Code 

69 105.03(c) and (d3(2) by the 78* Legislature, which added the words city or.' Following 

amendment, the statutes read, in part: 

(c) In a city or county having a population of 500,000 or more, 
according to the last preceding federal census, a holder of a mixed 
beverage late horn  permit may also sell and offer for sale mixed 
beverages between midnight and 2 a.m. on my day. 

(d) In a city or county having a population of less than 500,000, 
according to the last preceding federal census, the extended hours 
prescribed in Subsection (c) of this section are effective for the sale 
of mixed beverages and the offer to sell them by a hoIder of a mixed 
beverage late hours permit: 

(2) in an incorporated city or town if the extended 
hours are adopted by an ordinance of the governing 
body of the city or town. (Emphasis added). 

The biIE analysis for the amendments stated: 

This bill provides that cities have uniform late hours provisions 

* Code §$ 105.03(c) and Cd) were again amended in the ~ 9 ' ~  Legislature; however, those amendments do not 
impact this proposal for decision and the amendments by the 78' Lepslature adding the language ciy or were not 
changed by the 79'h Legislature. Code 4 P05.03(c) now reads: (c) In a city or county having a population of 800,000 or 
more, according to the last preceding federal census, or 500,000 or more, according to the 22""Decenniar Census of the 
United Stores, as released by the Brrreau of the Censm on March I.2, 2001, a holder of a mixed beverage late hours 
permit m y  also sell and offer for sale mixed beverages between midnight and 2 a.m. on any day. Code 5 105.03(d) now 
reads: Id) In a city or county other thnn a ciiy or counfy described in Subsection (c), the extended hours prescribed jn 
Subsection (c) of this section are effective for the sale of mixed beverages and the offer ta sell them by a holder of a 
mixed beverages Iate hour permit. . . . The remainder of Subsection (d) was unchanged. (Emphasis added), 
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without the city or county having to adopt Iate hours provisions. As 
such, they do not have to adhere to the overlapping county 
requirements, For instance, the City of Dallas bleeds into Denton and 
Collin County but this bill would provide that the portion of the city 
(example: Dallas) that overIaps into these counties wmId enjoy the 
same privilege of late hours as the current city exemption allows. 

Code 8 105.03(c) provides for ei ty uniformity in late hours permitting when the boundaries 

of a large city cross into a smaU county. Applicant has, however, presented a much different 

situation and argues that uniformity is also provided to late hours p m i  tting in areas of a smalI city 

located in a small county if parts of the small city are also located in a large county have been 

permitted for Iate hour sales of alcoholic beverages. It may be unusual that the City of Round Rock 

has some areas allowing for late night sales, and uniformity may even be the better practice, 

however, the wording of Code 4 105.03Cd)(2) does not support Applicant's position. Rather, 

Staff's interpretation that local authorities in small citf es must approve late hour permitting though 

a city ordinance is supported by the pIain and unambiguous wording of the statute, 
- 

The agreed statement of facts established that Applicant failed to secure the certification of 

the City Secretary for the City of Round Rock as required by Code § 1 1.37. Therefore, Applicant 

failed to submit a complete application, which is grounds for denial pursuant to Code 5 1 1.46(a)(4), 

The AW agrees with Staff and recommends that Applicant's application for a late hours 

permit should be denied. 

JY. FINDINGS OF FACT 

1. The Pub of Round Rock hc . ,  DJBIA The Pub LB (Applicant) filed an application with the 
Texas Alcoholic Beverage Commission (Commission) for a Mixed Beverage Late Hours 
Permit for the premises located at 1626 N. Mays, Round Rock, Williamson County, Texas. 

2. Late hours are between midnight and 2:00 a.m. 
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3. The City of Round Rock is an incorporated city with a population of Iess than 500,000. 

4. Williamson County has a population of Iess than 500,Q00, 

5. The City of Round Rock is located, in part, in Williamson County, and, in part, in Travis 
County. 

6.  Travis County has a popuIation greater than 500,000, 

7. The City of Austin has a population greater than 500,000. 

8. The City of Round Rock has not approved late hour sales of alcoholic beverages. 

9. Late hour sales of alcoholic beverages has; not been approved by an order of the 
commissioners court of Williamson County. 

10. The Commission has issued permits for late hour sales of alcoholic beverages to premises 
within the City of Round Rock located in Travis County. 

1 1. The Cemmission has issued permits for the late hour sales of alcoholic beverages to premises 
with in the City of Austin located in Williamson County. 

12. The City Secretary for the City of Round Rock did not certify the application for a Mixed 
Beverage Late Hours Permit submitted by Applicant. 

13. Applicant's application for a Wxed Beverage Late Hours Permit submitted to the 
Commission was incomplete. 

14. On June 30,2005, a notice of  hearing was issued by Commission Staff notifying the parties 
that a hearing would be held on the application md informing the parties of the time, place, 
and nature o f  the hearing. 

15. The parties waived oral hearing and requested that the case be decided on written 
submissions. On July 29,2005, the parties filed an agreed statement of facts and evidence. 
Both parties filed briefs and the record closed October 5,2005. Staff was represented by 
Christopher Gee, attorney. Applicant was represented. by Bill Aleshire, attorney. 
Administrative Law Judge Michael J. Borkland presided. 
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V. CONCLUSIONS OF LAW 

1.  The Texas AlcohoIic Beverage Commission (Commission) has jurisdiction over this matter 
pursuant to TEX. ALCO. BEV. CODE ANN. Title 1 et seg. 

2. The State Office of Administrative Hearings has jurisdiction to conduct the hearing in this 
matter and to issue a proposal for decision containing findings of fact and conclusions of law 
pursuant to TEx. WV'T CODE ANN. ch. 2003. 

3. Proper and timely notice of the hearing was effected on all parties pursuant to the 
Administrative Procedure Act, TEX. GOV" CODE ANN. ch. 2001. 

4. City secretary certification i s  required on an application for a Mixed Beverage Late Hours 
Pennit, pursuant to TEX. ALCO. BEV. CODE ANN. 5 11.37. 

5 .  The Commission may refuse to issue a permit if an applicant fails to answer a question in a 
permit application, pursuant to TEX. ALCO. BEV. CODE ANN. 9 1 1.46(a)(4), 

... 
6.  Extended hours are effective for the sale of mixed beverages in a city having a population 

less than 500,000 if the  extended hours have been adopted by an ordinance of the governing 
body of the city or town, pursuant to TEX. ALCO. BEV. CODE ANN. 5 E 05.03(d)(2). 

7. Based on Findings of Fact Nos. 3 ,4 ,8 ,  12, md 13 and Conclusions of Law Nos. 4 - 6 ,  the 
application for a Mixed Beverage Late Hours Permit for the premises located at 1626 N. 
Mays, Round Rock, Williamson County, Texas, should be denied, 

SIGNED October 25.2005. 

MICHAEL JJ~RKLAND 
ADMINIST T1VE LAW JUDGE 
STATE OFFICE OF ADMINISTRATIVE HEARINGS 



State Office of Administrative Hearings 

Shelia Bailey Taylor 
Chief Administrative Law Judge I :  . - . .-- I I - - .  

October 25,2005 

Alan Steen 
Administrat or 
Texas AlcohoIic Beverage Commission 
5806 Mesa Drive 
Austin, Texas 7873 E 

HAND D E L M R Y  

RE: Docket No. 458-05-7395; Texas AlcohoIic Bevera~e Commission vs. The Pub of 
Round Rock, Inc. d/b/a The Pub CB 

Dear Mr. S teen: 

Please find enclosed a Proposal for Decision in this case. It contains my recommendation 
and underlying rationale. 

Exceptions and replies may be filed by any party in accordance with 1 TEX. ADMJN. 
CODE 5 I 5 5 . 5 9 ( ~ ) ,  a SOAH rule which may be found at www.soah.state.tx.us, 

~drninidfrative Law Judge 

MJBtpp 
Enclosure 
xc: Docket Clerk, State Ofice of Administrative Hearings- Y l h  HAND DELIVERY 

Christopher G .  Gee, Staff Attorney, Texas Alcoholic Beverage Commission, 5806 Mesn Dnve, Austin, TX 7873 1 - 
VIA HAYD DELIVERY 
Gayle Gordon, D~rector of Legal Services, Texas Alcoholic Beverage Commission, 5806 Mesa Drive, Austin, TX 
7 8 j 3  I- VIA IZAFD DELIVERY 
Bill Aleshlre, R~ggs 6r Alehs~re, P.C., 700 Lavaca, Suite 920, Austin, TX 787012 -VIA REGULAR MATL 

William P. Clements Building 
Post Office Box 13025 300 Weet 15th Street, Suite 502 + A ~ ~ s t i n  Texag 787113025 

(512) 475-4993 Docket (512) 475-3445 Fax (512) 4754994 


