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O R D E R  

CAME ON FOR CONSIDERATION this 1st day of September, 2005, the above-styled 
and numbered cause. 

kaer  proper notice was given, this case was heard by Administrative Law Judge Ja ry  Van 
Hamme. The hearing ~onvened on June 9,2005 and adjourned on the same date. The Administrative 
Law Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions of 
Law on August 4,2005. This Proposal For Decision (attached hereto as Exhibit was properly 
served onall partieswho weregiven an opportunity to file Exceptions and Replies a$  pa^? oftherecord 
ha& As of this date no exceptions have been filed. 

- ?'he Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration of theProposnl for Desision, Transcripts, and Exhibits, adopts the Findings oFEact 
and Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of LAW into this Order, as if such 
were fully set out and separately stated herein. All Proposed Findings of Fact and Conclusions of Law, 
submitted by any party? which are not specifically adopted herein are denied, 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter5 of the Texas Mcoholic Beverage Code 
and 16TAC 53 1 .l, ofthe CommissionRules, that Respondent's PermitsMB543235 and LB543236, 
be CANCELLED FOR CAUSE. 

This Order will become fmal and enforceable an September 22,2085 unless a Motion 
for Rehearing is filed before that date. 

By copy o f  this Order, s e n i c e  shall be made upon a11 parties by facsimile or by mail a! indicated 
below. 



SIGNED this 1 st day of September, 2005 

On Behalf of the Adminisbator, 

 eras Alcoholic Beverage ~ommisskn 

The Honorable J m y  Van Hamme 
Administrative Law Judge 
State Office of Administrative Hearings 
VIA FAX (2 14) 956-861 1 

P r n  L.L.C. 
d/b/a Passport 3030 
RESPONDENT 

+ 
1309 Main Street, No. I707 
Dallas, Texas 75202 
VIA CMIRRR NO. 7005 0390 0005 7550 2934 

Timothy E. Griffith 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Divi sicln 

Dallas District Office 
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BEFORE THE S 

(TABC CASE NO. 623352) 
Rssponden t 

PRQPoSAL FOR DECISION 

The Texas Alcoholic Bevetage C ~ m i s s i o n  Staff (Staff) brought this dixipl* action 

against PNH S.L.C. dJb/a Passport 3030, 3030 Ross Avenue, Dallas, Dallas County, Texas, 

(Respondent), a l l e m  that on or about Octuber 23, 2004, Respondent or its agent, servant, or 

employee allowed a breach ofthe peace on the licensed prcrnists that was not beyond Respondent'5 

control atld resulted from Respondent's improper supervision of persons on the premises, and that 

on os abut November 5,2004, Respondent or its agent, s e m t ,  or mplo yw failed to muti late the 

identification stamp on an empty bottle of distilled spirits. Tbe Administrative Law Judge (AU) 

finds that Staff has prwen the allegatiom and mcommenb that Respondent's permits be canceled. 

I. JURImlCTION, NOTXCIE, AND F R O C I E D W  HISTORY 

No contested issues- of notice, jurisdiction, or venue were raised in this proceeding. 

Therefore, these m a t t e  are set out in the findings af fact and conclusions of law without further 

discussion here. 

On Junc 9,2005, a public hearing was held before J m y  Van Hamme, U, at the offim of 

the State Oficc of Admini~mtive Hcatiogs, Dallas, Dallas County. Texas. Staff was reprcscnted 
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by T i w h y  MfIith, attorney. Respondent did not @pear and v n s  not represcntsd at (he hcaxing. 

The mwrd was closed on that date. 

11. LEGAL STANDARDS AND APPLICABLE LAW 

The Cornmiasion m administnitor m y  cancel an arigioal or renewal permit if it is found, 

after notice and hearing, that the permittee violated a provision of the Texas AlcohoIic Beverage 

Code or a d e  of the Commission. Tm. Atco. BEV, CODE ANN. g 1 1 -6 1 @H2$. All provisions of 

the a d o  which ta a mixed beverage permit also apply to a mixed beverage late .hours permit. 

m. AtC0. REV. CODE m, tj 29-02. 

k Breach a t  the Peace 

'The Camnmission or achiaiskator may suspend or cancel a mixed beverage permit after 

giving the permittee notice a d  tht Opportunity to show compliance with dl requirements of law for 

the retention sf the pennit if it finds that a b h  of the p a c e  has occurred O n  the: licensed premises 

or on premises mdm the wnml o f  tk pmitttt md that the breach of rlre peace was not beyond 

tht mnml ofthe pamhe@ and ~sul ted h r n  his improper mpervision of persons pcrmiflcd to be 

on tht lictnsed premises or an premises under his mnhl. TEX. ALCO. BEV. CODE ANN. 5 28.1 1. 

B. %Ilam to  Matllate Ideutifiution Stamp 

A holder of a mixed bcvmge permit or any ptrson employed by the balder who mptits a 

bottle conbining distilled spirits shall immediately after emptying h e  bottle invalidate the 

identificatbn stamp on the bottle. nx. A m .  8w. &DE A m .  8 28.09N). The invdidation of 

identification stamps ~hd1 be dam by mutilating the stamp. ''4111?ilate'' mews to scratch, cut, tar3 

or abrade in a manner which inflias obvious and substantial damage to the stamp but does not totaay 

Femavearablittratcthe stamp. 16 TEX. A D m .  CODE Q 41.72, 
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A. $taws Evidence and Cantcntions 

Jeff Fanner, an Mowmcrrt AgeM for the Texas Alcoholic Beverage Commission 

(Commission), testified h t  on October 23,2004, he and Agent JeE f eel accompanied employees 

of the Texas Comptroller's office to Respondent's premises for the collection of nonpayment of 

taxes. B ~ a t l  Lane, Respondent's general manager; Jeflcry Tsejo, Respndmt' s employe; m d  

Kamy (last m e  w $mown), the owner ofRcspondcnt's establishment were present at Respondent's 

cstab1isbment W m  they m i d .  

A p t  F m c r  testified that b y  accused Agent Keel of attempting 'to confiscate 

- employees' paymI1. This incited Mr. Trejo, an employee, to h m e  angry md push Agent Keel, 

yelling threats and obscenities at him end challenging him to fight Both Kemy and Mr. Lane. 

Respondent's general manager, obscrvd the confrontation but did nothing torestrain Ms. Trtjo. Mr. 

Trejo was ultimatally subdued by the agsnts md handcuffed, 

@ November 5,2004, Agent Farmer returned to Respondent's p&s and obsemed an 

empty bottle of gin on the premises with an intact, undamaged, non-rnutil~ed identification stamp 

affixed to it. The tax stamp had not bcen scratched, cut, torn, or abraded in any manner. 

W .  ANALYSIS 

Rcsp6adentYs tmphyee MI. Trejo committed a breach of the p w  on R e ~ d t n t ' s  

premises by attacking Agent Keel. Respondent's owner, Kenny, incited Respondent" srnploy~ to 

commit the btc~ch of the peace, and Respondent's general rnamger, Mr. h, did nothing to 

prevznt, control, or otheTwise stop the breach of the peace, The breach of the peace resultad from 
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the mar's and manager's improper supervision of an employee on the premises who was under 

their wntrd. This cmstitutes a violation of TEX. ALCO BEV . CODE ANN. 8 28.1 1. 

in addition, the presence of the non-mutilated identification stamp on rhe empty gin boale 

on Respondent's premises constitutes a violation of TEX. ALCO. SEV. CODE ANN.*§ 28.091a) and 16 

Tex. Azlm, Cam 6 41.72. 

Staff rtqucsted ahat Respondent's permits k cancelled because of the physical attack 

committed on a Commission agmt by an mpIoyee of Respondmtk sstablis hment at the instigation 

of tbc QWCT of Respondent's establishment and in the presencc of Rcspondent" s e n d  m a g - ,  

neither of  whom did anything to attcrnpt to control or restrain the attack. Based on the evidence on 

tbt record, the ALJ recommends thmt S W  s request be granted and that Respondent's permits be 

W. HIWINGS OF FACT 

1 ,  On September 30,2003, the Commission issued Mixed Beverage Permit, ME! -54323 5, and 
Mixed Bcvetage Late Hours Permit, LB-543236, to PNH L.L.C., &la Passpost 3030,3030 
Ross Avenue, Dallas, Dallas County, Texas. 

2. On October 23, 2004, Commission agents Anthony Keel and Jzff Farmer accompanied 
employees fiom the Texas Comptroller's ofice to Respondent's premises to assist in the 
collection 6l'nonpayment of taxes, Bryan Lane, Respondent's general manager; Jeffery Trej a 
Respondent's employee; and Kenny (last name unhown), the owner of Respondent's 
establishment were present. 

3. Kenny, Rtspndant's owner, incited Mr. Trej o to engage in a breach of the peace by stating 
that Agent Keel was confiscating the employees' payroll. Mr. Trejo, Respondent's 
employee, engaged in a breach of the peace by pushing Agent Keel, yelling threats and 
obscenities at him, and challenging him to fight Mr. h e ,  Respondent's general manager, 
observed the: confrontation and fniIed to prevent or con~o l  Mr. Trejo from engaging in thc 
breach of the peace on Respondent's premises. 
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4. On November 5 ,  2004, rn empty bottle of gin with an intact, undamaged, non-mutilafed 
identification stamp &ed to it (Ta Stamp No. Y 0409025 3) was present on Respndmt's 
premises, 

5. On April 20,2005, StaffsentaNotice of Hearhi by certified mail, return receipt requested, 
to Respondent's mailing address as listed in the Commission's records, informing 
Respondent of the date, time, and placc of the hearing, the statutes and rules involved, and 
the Icgd authorities under which the hearing was to be held. 

6. The Notice of Hearing also contained languagein at least ~2-p~in0 bold-fGo type stating that 
if Respsredmt failed to appear at the hearing, Staff's f a a d  allegations would be deemed 
admitted as m, md thc relief sought in the n&ce of hearing may be granted by default. 

7. Dn June 9,2005, a public h a h g  was held before Jerry Van Hamme, Administrative Law 
Judge (GJ}, at She oEces of the State Office of Administrative Hearings, Dallas, Dallas 
CounV, Texss. Staff was represe~tcd by Timothy CrriEth, attorney. Respondent d ~ d  not 
appear and was not represented at the hearing. Tbe record was closed On that date. 

W. CONCLUSIONS OF LAW 

I .  ~e~~IIuaissionhasj~sdicti~n~verthismattezpursuanttoT~x.AZ~~-B~~-Co~~Am. 
Subchsptcr B of Chapter 5, $ 4  5.01 and 11.61 (b)(2). 

2. SOAH has jurisdiction to conduct the h k n g  in this matter and to issue a proposal for 
d~cision c o n l a i d  findings of fact and conc~usiws of Saw pursuant to TEX. GQV'T CODE 
A m .  ch. 2003. 

3. Prom and timely notice of the h m h g  was effected on Respondent pursuant to the 
Administrative P r d w c  Act, TEX. GOv'T CODE Am. ch. 200 1, I TEX. ADm. CODE 
9 155.55, aad 15 TEX. A D ~ . C O D E  $37.3. 

5 .  Respondent violated TEX. ALCQ. BEV. CODE ANN. $5 1 I A S  (b)(2); 28.09; and 28,11; and 16 
TEX. A D ~ . . C O D E  9 41 -72, 



SIGNED August 4,2005. 

WJNWLn- -fi-ms 


