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DOCKET NO. 612870
PERMIT/LICENSE NO(s). BG512382

EL PASO COUNTY, TEXAS
(SOAH DOCKET NO. 458-06-2812)

TEXAS ALCOHOLIC BEVERAGE § BEFORE THE TEXAS
COMMISSION §

§
VS. §

§ ALCOHOLIC
MARTINA BARBA §
D/B/A RAFA'S BAR §

§

§

§

BEVERAGE COMMISSION

ORDER

CAME ON FOR CONSIDERATION this __ 18th day of December  , 2006, the
above-styled and numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge Veronica S.
Najera. The hearing convened on 28th day of August, 2006 and adjourned the same day. The
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact and
Conclusions of Law on 17th day of October, 2006. The Proposal For Decision was properly served
on all parties who were given an opportunity to file Exceptions and Replies as part of the record
herein. On October 23, 2006, Respondent filed a Motion for Exceptions to Judges Reconsideration.
The Administrative Law Judge did not respond.

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and
due consideration of the Proposal for Decision, Exhibits and Respondent’s Exceptions, adopts the
Findings of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in
the Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this
Order, as if such were fully set out and separately stated herein. All Proposed Findings of Fact and
Conclusions of Law, submitted by any party, which are not specifically adopted herein are denied.

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage
Code and 16 TAC §31.1, of the Commission Rules, that your permit(s) and/or license(s) is/are
hereby SUSPENDED for a period of four (4) days.

IT IS FURTHER ORDERED that unless the Respondent pays a civil penalty in the
amount of $600.00 on or before the 24th day of January, 2007, all rights and privileges
under the above described permit will be SUSPENDED for a period of four (4) days days,
beginning at 12:01 A.M. on the 31st day of January, 2007

This Order will become final and enforceable on _1st day of February , 2007
unless a Motion for Rehearing is filed before that date.




By copy of this Order, service shall be made upon all parties by in the manner indicated
below.

h
SIGNED thisthe /&8 7" dayof M 2 00, at Austin, Texas,

On Behalf of the Administrator,

N I (M

J eaﬁymﬂ)x, Assistant Admihistrator
Texas Alcoholic Beverage Commission

JLK/yt

Sergio Gopnzalez

ATTORNEY FOR RESPONDENT
8517 Lockheed Dr.

El Paso, Texas 79925-1218

VIA FACSIMILE: (915) 779-3630

Martina Barba

d/b/a Rafa’s Bar

RESPONDENT

914 S Stanton St.

El Paso, Texas 79901

CERTIFIED MAIL NO. 7001 2510 0000 7275 8384

Judith L. Kennison
ATTORNEY FOR PETITIONER
TABC Legal Section
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TEXAS ALCOHOLIC BEVERAGE § BEFORE THE STATE OFFICE
COMMISSION, §
Petitioner §
§
V. §
§
MARTINA BARBA § OF
d/b/a RAFA'S BAR §
PERMIT NO. BG-512382 §
Respondent §
§
EL PASO COUNTY, TEXAS § ADMINISTRATIVE HEARINGS
(TABC CASE NO. 612870) §
PROPOSAL FOR DECISION

The Texas Alcoholic Beverage Commission (TABC) brought this disciplinary action against
Martina Barba d/b/a Rafa’s Bar (Respondent), alleging that Respondent issued a check or draft which
was dishonored when presented for payment' in May 2004. As Respondent did not appear and was
not represented at the hearing, the hearing proceeded on a default basis. The Administrative Law
Judge (ALJ) deerns TABC's allegation to be true and recommends that Respondent’s permit be
suspended for a period of four days, or in lieu of the suspension, Respondent shall pay a $600.00

civil penalty.

I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

The Texas Alcoholic Beverage Commission (TABC) has jurisdiction over this matter under
TEX. ALCO. BEV. CODE ANN. §§ 5.31 and 5.35. The State Office, of Administrative Hearings
(SOAH) has jurisdiction over all matters relating to conducting a hearing in this proceeding,

including the preparation of a proposal for decision with findings of fact and conclusions of law,

|
TABC's Exhibit No. 2 contains documentation that shows that Respondent issued four, not one, insufficient checks for
the payment of beer, The statement of matters asserted in the Notice of Hearing only alleges one instance. The one
transaction in May 2004 involving the issuance of a dishonored check is alleged. The other three, which occurred on
December 11, 2003, February 18, 2004, and April 30, 2004 are not asserted. Therefore, the three non-asserted
dishonored checks, even though admitted as part of TABC's Exhibit No. 2, are not factored into the ultimate suspension
or aivil penalty because they were not alleged in the Notice of Hearing.
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under TEX. GOV'T CODE ANN. ch. 2001 and TEX. ALCO. BEV. CODE ANN. § 5.43.

On July 11,2006, TABC issued a Notice of Hearing to Respondent at its mailing address of
record reflected on Respondent’s permits.  The Notice of Hearing was sent by U.S. Post Office
certified mail, return receipt requested. TABC proffered into evidence the U.S. Post Office’s return
receipt “green card” pumber 7001 2510 0000 7275 0395. Furthermore, Notice of Hearing is
presumed to have been received” at Respondent’s address of record pursuant to 16 TAC § 37.3}
based upon the Certificate of Service included in TABC Staff’s Notice of Hearing that was filed with
SOAH in this matter on July .;il, 2006.

The initial hearing date scheduled in this case through TABC’s Notice of Hearing was
August 7, 2006, at 10:00 a.m. On August 4, 2006, Respondent’s attorney Sergio Gonzalez filed an
Entry of Appearance and an Unopposed Motion for Continuance. Thereafter, on August 7, 2006,
the ALJ issued Order Granting Respondent’s First Motion for Continuance. The hearing was set
for 10:00 a.m. Mountain Daylight Time, on August 28, 2006. Notice of the date change was
provided to both parties via their respective facsimile numbers of record. SOAH’s facsimile report

* 1 TEX. ADMIN. CODE (TAC) § 155.25 provides that any person filing a document with SOAH in a case
shall, on the same date as the document is filed, provide a copy to cach party, . . by regular, certified or registered
mail.

{d) Presumed time of receipt of served documents. The following rebuttable presumptions shall apply regarding the
party’s receipt of documents served by another party:

(3) If a document was sent by regular mail, certified mail, or registered mail, the judge shall presume that it was received
no later than three days after mailing,
3
TABC's Rule 37.3 provides that service of notices of hearing, . . . related to contested cases shall be by certified mail

addressed to the licensee/permittec/certificate holder's last known address as reflected in the commission’s records. A
certificate of service to such address shall be prima facie evidence of adequate service on the
licensee/permittee/certiticate holder. This rule further requires that licensee/permittee/certificate holders and applicants
for licenses, permits, or certificates, and their representatives, shall notify the commission in writing of any change of
address within seven days of such change. Licensee/permittees shall file their change of address with the Licensing
Division of the Texas Alcoholic Beverage Commission.
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indicates that such notice was received at Mr. Gonzalez' office on August 7, 2006.

A hearing was convened as scheduled before ALJ Veronica S. Najera at the SOAH El Paso
Regional Office, located at the State Office Building, 401 East Franklin Avenue, Suite 580, El Paso,
Texas, on August 28, 2006. TABC was represented at the hearing by Judith L. Kennison, a TABC
Staff Attommey. Respondent did not appear and was not represented at the hearing. During the
hearing, TABC Staff offered evidence to support a default decision against Respondent. The hearing
concluded and the record closed on that same day.

II. ANALYSIS

‘Based on Respondent’s failure to appear at the hearing, TABC requested that the default
provisions of 1 TAC § 155.55 be invoked. TABC’s Notice of Hearing complies with 1 TAC §§
155.27 and 155.55, and TEX. ALCO. BEV. CODE. ANN. § 11.63. Pursuant to 1 TAC § 155.55, the
allegations presented in the Notice of Hearing are deemed admitted as true. Accordingly, the ALJ
incorporates these allegations into the Findings of Fact below. |

Further, TABC seeks a four-day suspension, or in lieu of the suspension, Respondent shall
pay $600.00 for the issuance of one dishonored check in the amount of $483.10 in May 28, 2004,
The ALJ agrees that TABC’s penalty recommendation is appropriate. Section 61.73(b) of the Texas
Alcoholic Beverage Code authorizes the commission or administrator to cancel or deny a permit for
the retail sale of alcoholic beverage if it is found that the licensee gave a check as full or partiel
payment which is dishonored when presented for payment. Based upon the above-listed Code
provision and Respondent’s failure to appear at the hearing as scheduled, a four-day suspension, or
a $600.00 civil penalty, is recommended.

III. FINDINGS OF FACT

1. Martina Barba d/b/a Rafa’s Bar (Respondent) holds a Wine and Beer Retailer’s On Premise

Permit, issued by TABC under number BG-512382, for the premises located at 914 S.

Stanton Street, El Paso, Texas 79901.

2. OnJuly 11,2006, the TABC issued a Notice of Hearing to Respondent at its mailing address
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of record reflected on Respondent’s permits: 914 S. Stanton Street, E1 Paso, Texas 79901.
This Notice was sent by U.S. Post Office certified mail, return receipt requested. The “green
card” no. 7001 2510 0000 7275 0395 was returned to TABC with signature indicating
receipt.

3. The Notice of Hearing contained a statement of the time, place and nature of the hearing; a
statement of the legal authority and jurisdiction under which the hearing was to be held; a
reference to the particular sections of the statutes and rules involved; and a statement of the
matters asserted.

4, The Notice of Hearing properly disclosed in at least twelve-point, bold-face type that upon
Respondent’s failure to appear at the hearing, the factual allegations in the notice will be
deemed admitted as true, and the relief sought may be granted by default.

5. On August 28, 2006, a hearing was convened before ALJ Veronica S. Najera, at the State
Office of Administrative Hearings, El Paso Regional Office, located in the State Office
Building, 401 East Franklin Avenue, Suite 580, El Paso, Texas. TABC was represented at
the hearing by Judith I.. Kennison, a TABC Staff Attorney. Respondent did not appear and
was not represented at the hearing,

6. On or about May 28, 2004, Respondent issued a check or draft in the amount of $483.10 for
the purchase of beer that was dishonored when presented for payment.

IV. CONCLUSIONS OF LAW

1. The Texas Alcoholic Beverage Commission has jurisdiction over this proceeding pursuant
to TEX. ALCO. BEV. CODE ANN. §§ 5.31and 5.35.

2. The State Office of Administrative Hearings has jurisdiction over all matters relating to

conducting a hearing in this proceeding, including the preparation of a proposal for decision
with findings of fact and conclusions of law, pursuant to TEX. Gov’T CODE ANN. ch. 2001

and TEX. ALcO. BEv. CODE ANN. § 5.43.

3. Based upon Findings of Fact Nos. 2-4, TABC issued its Notice of Hearing in compliance
with 1 TEX. ADMIN. CODE (TAC) §§ 155.27 and 155.55 and TEX. ALCO. BEV. CODE ANN §

11.63.

4, Based upon Findings of Fact Nos. 2-5, the hearing proceeded on a default basis as authorized
by 1 TAC § 155.55.

5. Based upon Finding of Fact No. 6, Respondent violated TEX. ALCO. BEV. CODE ANN §
102.31.
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6. Based upon Findings of Fact Nos. 1-6, Conclusion of Law No. 5, and TEX. ALCO. BEv.
CODE ANN. § 61.73, Respondent’s permits should be suspended for a period of four days,
or in lieu of the suspension, Respondent shall pay a $600.00 civil penalty.

SIGNED OCTOBER 17, 2006.

e

ICA S. NAJERA
ADMINISTRATIVE LAW JUDG
STATE OFFICE OF ADMINISFRATIVE HEARINGS
EL PASO REGIONAL OFFICE




