
DOCKET NO. 61 2494 

IN RE ZTBA INCORPORATED § BEFORE THE 
D/B/A CAI?& SALTART & ZIBA'S 6 
BAR AND GRILL;ESPONDEW 5 
ORIGMAL APPLICATION MB & FB 5 

5 TEXAS ALCOHOLIC 
8 

DENTON COUNTY, TEXAS 8 
(SOAH DOCKET NO. 458-05-21 69) 8 BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSIDERATION this 2 E st day of Mach, 2005, the above-stylad and 
numbered cause. 

Afier groper no tice was given, this case was heard by Adrninistzative Law Judge Kyle Groves. 
The hearing convened on January4,2005, and adjourned an the same date. The Administrative Law 
Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions of Law 
on March 3,2005. This Proposal For Decision (attached hereto as Exhibit uA9'), was properly 
served on all parties who were given an opportunity to file Exceptions nnd Replies as part of therecord 
herein. As of this date no exceptions have been filed, 

- 
The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 

due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings ofFact 
and Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were fully set out and separately stated herein. All Proposed Findings oflact and Conclusions of Law, 
submitted by any party, which are not specifically adopted herein are denied, 

IT IS THEREFORE ORDERJUI, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code 
and I6 TAC 83 1 .I, of the Commission Rules, that the Original Application NIB & FB for Ziba 
hcorporated dhJn Cafe Saltari & Ziba's Bar & Grill, i s  hereby GRANTED. 

This Order wit1 become final and enforceable on April 11,2005, unless a Motion for 
Rehearing is filed before that date. . 

By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
indicated below. 



SIGNED on this 21st day of March, 2005, at Austin, Texas. 

On Behalf of the Administrator, 

Fox, Assistant Ad 
~exe(~1coholic  Beverage Commission 

The Honorable Kyle Gsoves 
Administrative Law Judge 
State Office of Administrative Hearings 
VIA FACSIMKE (214) 956-861 1 

Michelle Morgan 
Shackelford, Melton & McKinley 
ATTORNEY FOR RESPONDENT 
VIA FAX (2 14) 696-0699 

ZBA INCORPORATED 
DBIA CAFE SALTMU & ZIBA'S BAR AND GRILL 
RESPONDENT 
2940 FM 407 
HIGHLAND VILLAGE, TX 75077 
CERTWJED MARlRRR NO. 7000 1530 0003 1930 1548 

PROTESTANTS: 

Robert Sepmek, Sr. 
101. Thistle Court 
Highland Village, TX 75077 - Via Regular Mail 

Kathleen Zeiec 
102 Thistle Court 
Highland Village, TX 75077 - Via Regular Mail 

50 Le Hoover 
104 Thistle Court 

- Highland Village, TX 75077 - Via Regular Mail 



Timothy E. Griffith - 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Dallas D i s ~ c t  Ofice 
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TEXAS ALCOHOLIC BEWEWEE 
COMMISSXOY, 

Petitioner 

KATBLEEN ZEER, ROBERT 
SEPANZK SR, AND J 0  LE XOOVIER, 

Protestants 

VS. 

ZDA LNCORPORATED D/B/A C& 
Sk3LPARI & ZBA'S BAR AND E m  

b p o n d e n t  

DENTON COU?TW, TEXAS 
(TABC CASE NO, 61 2494) 
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- 5 A D M Z N I S T R 9 m  HEARINGS 

- PROPOSAL FOR DECISION 

Ziba Incorporated., d/b/a Caf6 Sa% & Ziba's Bar and Grill (Applicant), fled an original 

appkation~theT~AIcohollicBwerageComatissbn(Co~a)fbramiotedb~epermitmd 

food and beverage certificate for apremises to b e h o w  as Cafk SdfariandZiba's Bar& &ill, located 

at-2940 F'M 307, Suites 1 0 1 and 1 02, Highlmd Village, Denton CountyI Texas. T h e P r o ~ t s  cantst 
' 

the issuance of the pesmiti based on general welfare,' health, peaoe, moral, aad safety concerns of the 

neighborhood. The ~ ~ ~ 1 ' s  staff(StafQ remained neuhaJ onthe applicatioq ha* determined that 

Applicant met all of the technical tequircmmts to obtain the permit and certificate. 

Ma considering the arguments and e~idcnce~resemed by the Parties, the ~dmhhtrat ive caw 

Judge ( K T )  frnds that Ehwe jfi an insuEcient basis for denying the application and recommends dutthc 

permit and certificate be issued. 

EXHIBIT 1-1. 
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There were no mntested issue ofjurisdiction, mtie, or m e  hfhis proding. ~ercfore,  those 

matters are set out in the prop&scd findigs gsffict and mn&$hm of lawwithout~w discussion here. 

On January 4,2005, a hearing convened at the State Office ofAdmkistrative H d g s  (SOAtf) 

in Dallas, Texas, before AW Kyle 3. Groves, The Applicant was represented by Attorney Michelle 

Morgan S W w m  represented by Timothy C3Eth. Robert Sepanek and Jo Le Hoover appeared as -- 
Protestants. The record closed on Jmary4,2005. 

The Protestants challenge the application on the basis of 5 1 1.46(a)(8) of the Texas Mcoho lic - 
Beverage Code (Code). Section I 1.46(a)(S) provides that a p d m a y b e  denied ifthe Commissionhas 

stasonable grounds to beIieve and h d s  thet W e  place or manner inwhich the applicantmy conduct his 

business wmants the refusal of a permit based on tbe general welfare, peace, mods ,  a i d  safety ofthe 

people and on the public dense of decency.'" 

A. Back~round 

Applicant seeks a p d t  and certificate h m  the Commission to seU alcohol at two new 

rwtauraub &I lX@lad  illa age, Denton County, Texas. Applicant currently o perates a restaurant, Ziba' s 

Casual Grill, attheproposed locationofthetwo newmtaumts. C~eSaEfari~uldbeanewmtautam 

andZiba5 s Casual Grillwould be renamed ZibakBar & Grill. TheWo restaurantswould be adjacent to 

each other. 
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B. Protestant's Evidence and Contentions 

Jo Le Hoover 1 kres inthe comm~tywherehpondent intends to open tbe two restaurants, She 

-thact&reismEc congestion on t h e  street hhnt ofthe mrentrestaurarxt. a. Hooversaidthat 

because of this wngestioq mywhicles drivetbrougb the subdivi ionwhere many children play in their 

front yards and ride their bi~ycles on the street. She is concerned that an intoxicated patron of t he  

proposed restaurants may drive through the subdivision and ham the chiIdren. 

Ms. Hoover dso testified that the proposed restaurants axevery close to a daycare and a h a t e  

school that cunducts classes inthe evening. Shevoiced her concern with the lack ofparkhg space near 

the restaurants md the possibility that the restaurants' patrons may park in the neighborhood. 

Robert Sepanektestified that he also hcs in the subdivision. He is concerned that the ismma of 

- the permit and cert;dicate would endanger children mending a nearby daycare fac3it.y md two schools 

bcated ia the neighborhood. Mr- Sepanek also said the W c  mngation onFM 407 would cause pamns 

. leaving the r ~ t a u m  to drivetbtoughthesubdivkion, &@g children playing in their yards or riding 

their bicycles. 

C. Appliant's Evidence and Contentions 

Tony Farahmiis thePmidentofZiba, Inc. 'Het&dthat hehas lbeenintberestaurantbusiness 

for 25 years. He m e n t I y  operates a restaurant, Zha" Casual Grill, at the same location where Zha's 

Bar& Grillwould be located. Farahaniintezlds to open a second resk~rusanh Cafk Salfari, nextto Ziba's 

Bar & Grill. He stated that the sde of alcohol would be ten percent of the restaurants' business. Tbe 

resta~tswouldcloseat 10:00p.m, Parahmialso saidtbatthereis aChili'smtamantonEyone-foutth 

deawayonFM407. Hestatedtha\ inhis opinion, Chili's adds grmtlyto theeaffic congestionand 

serves much more aIcoho1 that his restaurants would. 
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DISCUSSION 

TABC did not take aformalpositionin this hearing. TheProtestants arcvery mnmedthatthe 

ksuance ~ f t h e  permit and ctrtjfiatewould be dmgmw for children in theneighborhood. The m t a n t s  

Fented evidence based on conjecture that the i s suan~ ofthe p d  and certificatelapould be a detriment 

community. In addition, there was no tmtim~ny that d c i z e d  Applicant or the manner in which he 

opesatts Ziba's Casual Wl. 

According to the evidence presented by the Applicant dcoholsdeswould only betenpercent of 

hismtalbusiness. ~ h c ~ r o t e s &  nndthcApp1icantbothagreed thatFM407 is congested. Buttherewas 

no correlation between increased congeszjon and theissuance ofthe permit md oxtificate. There was only 

specdation of wbat may happen. - 

Theconclusioncanwtbereachedthatgan~gthepermitand -catewould createabwhes 

inconsistent wjth the e&thg area. Ultimately, the Pro testants simply k c  not presented my evidence why 

the issuanceofthe permit andcertificatewould present anyhamoris somehow incompatiblewith the 

colllmunity's mods, peace; safety and general: welfare. The A@l caanot conclude that the evidence 

supports afiadhg thatzhe place or manner inwhichApplicantmay conducttnrsinesswammts therefusal 

ofthe permit or certEmte. Thereis no legkinate basis for denyingthepmits or certificate. For this 

reason, the AZ3 recommends that the requested pernit  and certificate be issued. 

TV. PROPOSED FTWINES OF FACT 

E. On September 30,2004, Zibahmxpomted dhEaCaf6 Salfari&ZibibasBar& GriU(Applicant) 
fled anorigid applidonwith the Texas Alcoholic 13 werage Commission (Commission) for a 
mixed beverage permif and fbod and beverage cmkificate for premises known as Cafk Salfari and 
Ziba's Bar & Gra located at 2940 FM 407, Suites 101 and 102, Highland Vjllage, Denton 
County, Texas. 
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2,  ion Sta$determinedthatAppfieantrnet all ofthe techaid requirements to obtain the 
permit and certifrate. 

3. Protestanu contested irma&x ofthe on the basis that it would negatively imPm the 
surrounding community because of the place and mft~se r  of the proposed businesses. 

4. On November 23,2004, Conuniss ion StafFbsued a notice ofheating n o w  all partics that a 
bearing would be held on the pernil and ceMcate r-ests. 

5 .  The notice ofhearing inchded a statement regarding the time, plzlce, and nature ofthe heariug 
teferencedthelegal authatljr uponwhichthe hearingwouId be held; cited the particular sections 
of the statutes and rules i w o h d ;  and included a short, plain stakment of the mattem asserted. 

6 .  The hearing mas held on January 4,2005, in Ddas, Dtxlhs County, T m ,  before AU Kyle 
Groves, an Abh&ativebw Judge (AW) withthe State Officc ofAhiaistrativc Hearings. The 
bearhg a n c h d e d  and the recard closed that same day. 

8. ApplicantintendstoservealcaholatZiba'sCmualGrilZandsenarnethebwiamsZ&a'aBar& 
Grill. 

9. &plicantinte~dstoopenasmadr~~ut~adj~enttoZiba's~sud~LE,C~~Salfariand 
aIso serve: alcohol at this Iocation. 

16. There was no widencc that the issuance of the p m i t  or certificate would cause a danger to 
children in the neighborboa d. 

1 I.  Therewas no leYidenceht the issuance of the permit% would be detrimental to the general welfare, 
health, peace, morals, and safety of the people in the suxrounding neighborhood. 

V. PROPOSED CONCLUSIONS OW LAW 

1. The Texas Alcoholic Beverage Commission bas jurisdiction over this matter under TEX. -0. 
BEV.  CODE^. Chapters 1 and 5 and $6 6.02 and 11.46 (the Code). 

2. me ~ t a t e ~ c o ~ ~ ~ ~ ~  hasjwisdictionover~~mattm relaths to conductiq 
a hearing inthis proceeding, indudingtheprep~iration of a proposal for decision withkdings of 
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fact and  conchions of law, pursuant to TZX. GOV'TCODEANN, $2003. 

3 .  The patties reeeivedproperandtime1.ynoti~e oftheproceedings and hearing, pursuantte TBX. 
GOV'TCOD~ m. 55 2001.051 and 2001.052. 

4. Basd on the foregoing findings, the evidence shows this application meets all requirement fat 
issuance by the Commission. TEX. ALCO. BW. CODE chs, 1 1,28,3 2 and 44. 

5 .  SinceAppGmtmetdzhestandards~ethrthby~eCammissian,theburden~fprclofisupanthe 
Prote&mts to show the permits should not be issued. The Protestants. failed to meet thh standard 
of proof. 

6.  ~ a s t d  onthdoregoing hdings, apreponderance ofthe evidence does not showthat issuance of 
the rquestcdpermitswlU~elyaffectthesafetyof~epubEi~, thegweralwelfare, peace, or 
morals of the people, nor violate the pubhc sense ofdscency, as prohibited by TEX. -0, -7. 
CODE ANN. 51 1.46(a)(B). 

7. Tbe application of Ziba Incorporated d/b/a Cafe Sdfari and Zibak Bar & Grill br a nixed 
beverage permit and food and beverage ced fmte  should be granted. 

ISSITED March 3*, 2005 


