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O R D E R  

CAME ON FOR CQNSIDERATJON this 25th day of May, 2005, the above-styled and 
numbered cause. 

Afierpropernoticewas given, this case was heard by AdministrativeLaw Judge Phyllis Cranz. 
The hearing convened on April 7,2005, and adjourned on that same date. The Administrative Law 
Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions of Law 
on May 6,2005. This Proposal Fo~Decision (attached hereto as Exhibit was properly served - on all parties who were given an opportunity to file Exceptions and Replies as part of the record 
herein. As of this date no exceptions have been filed. 

The Assistant Administrator of Ithe Texas AlcohoIic Beverage Commission, after review and 
due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts thc Findings, of Fact 
and Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were fi~lly set out and separately stated herein. A11 Proposed Findings ofFact and Conclusions of Law, 
submitted by any party, which are not specificaIly adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter5 oftheTexas Alcoholic Beverage Code 
and 16 TAC 53 1 -1, of the Commission Rules, that Respondent's pmitdicenses be CANCELLED 
FOR CAUSE. 

This Order will become Fmal and cnforccabre on June 14.2005, unless a Motion for 
Rehearing is filed before that date. 



By copy of this Order, s e n i c e  shall be made upon all parties by facsimile and by mail as 
indicated below. 

SIGNED this 25th day of May, 2005. 

OfP Behalf of the Administrator, 

TX~ Alcoholic Bevcrage Colnmission 

The Honorable Phyllis Cranz, AW 
State Office of Administrative Hearings 
VIA FAX (817) 377-3706 

D & I) SMYSER INC. 
d/b/a LYNN'S SALOON 
RESPONDENT 
1037 SE PARKWAY ST. 
AZLE, TX 76020-3662 
CERTIFIED MAIL NO. 70001530 0003 1929 3058 

Timothy E. Griffith 
ATTORNEY FOR PETITIONER 
TARC Legal Division 

Licensing Division 

Fort Worth District Office 
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Alm Steen, Administrator 
Texas Alcoholic Beverage Commission 

D & D Smyser, Inc. 
$JbJa Lynn's SaIoon 
1037 SE Parkway St. 
Azle, Texas 76020-3662, 

VIA 1:ACSTMTLE 5 121206-3498 

vL4 REOCTLAR MAIL l- 
RE: bock4 No. 458-MI 23; Texm Alenhctic Bwcrrrg Commission vg D & D Smyser, IEL 

d h l r r  Lynn's Saloon ( T M C  Cssc No. 612045) 

- Dear Mr. Steen: 

Enclosed please find a Proposal for Decision the above-referenced cause for the 
cornideration ofthe ~ c x a s  Alcoholic Bever@ Cammission Copies of t h e  proposal are bcing sent 
to Timothy Gtiffith, attorney for Texas AIcohalicBeverage ommission, and to D & D Smyser, Inc. 4 
d/b/a Lym"s Saloon, Respondent. The Tcxs  Alcoholic Beve~ge  Commi~sim (TABC) Staffbrought 
this disciplinary action against D & D Smyscr, Jnc, EFlbf a L 's Saloon (Respandent), alleging that 
Respondent failed to pay ad valorem taxes ta Tarrant Co ty. A heanng was scheduled and T convened, however, the Respondent did not appear and wa not represented. The Administrative 
Law Judge (ALJj finds Wt TABC StafPs dlegations arz true, md the relief sought including 
cancellation of the Responderit's p m i t s  is granted by defa 1 It. 

PursuDnt to the Admini*ativc Praedure Act, each has the right to file exceptions to 
the proposal, accosnpaaicd by supporting briefs. Excep om, replies to  the exceptions, and 
mppsrting briefs must be filed with the Cornmission ac~ordi rl g to t l~e  agency's rules, with a copy to 
the State Office of Admirlishtive Hearings, located at 6777 Camp Bowit Blvd., Suite 400, F o ~ t  
WoA, Texas 761 16. A party filing exceptions, replies, and briefs must serve a copy on thc 0th~ 
party hereto. I 

6777 Camp Bowie Blvd., 

I 
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TEXAS ALCOHOLIC BEVERAGE 
COMMISSION, Petitioner 

DGLD M S E R ,  INC. DIS/A 
LmSS SALOON 
T W T  COKNY,  TEW 
Respondent 
(TARC No. 612045) 

BEFORE THE STATE OFFICE 

OF 

PROPOSAL FOR DECISION 

The Texas Alcoholic Beverage Commission (TAB0  Staff brought this disciplinary action 

against D&D Smyser, hc., d/bkLynn1s Saloon (Respondent), alleking that Respondent failed to pay 

- ad valorem taxes to Tarrant County. A hearing was scl~td~dcd md convened, however, the 

Respondent did not appear and was not represented. The Admi~listrative Law Judge (AW) finds 

that T U C  Staffs allegations are W e ,  and the relief seugl~t including cancellation of the 

Respondent" permits is granted by default . 

I. PROCEDUUL HISTORY 

On February 9.2005, ThBC Staff issued a notice of heming lo  Respondent at its mailing 

address of record reflected on Respondent's permits: 1037 SE Parkway Street, Azle, Texas 76020- 

3662. The notice of hewing was sent by c a e d  mail (7000 1530 0003 1930 1 1591, return receipt 

requested. The notice of hearing was received at that address by R espondent's agent, Liz Pedetson, 

as evidenced by the "green cad" returned to TABC Staff by t h e  U.S. Postal Service on February 1 1, 

2005. 

A hearing was convened as scheduled before -4LJ Phyllis Cram at the State Office of 

- Administrative Hearings, 6777 Camp Bowie Boulev~rd, Suite 400, Fort Worth, Texas, on April 7 ,  
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- 
2005. TABC Staff was represented at the beating by Tirnothr Cniflth, a TABC Staff Attorney. 

Respondent did not appear anand was not represented at the hearing. 
P 

Dllring the hearing, TABC Sraff offfled documents that w e  admitted into evidence md 

support a recommendation for default againzt Respondent. The hezuing concluded on Apri I 7,2005, 

and t h e  record closed on that same day. The AW will proceed with c~n~idemtion oETA?3C S t a r s  

request for a default recamendation and penalty, as discussed kluw. 

Based on Respondent's failure to appear at the hearing, TAB C Staffrequested that the default 

provisions of 1 TEX, AbMIN. CODE 15 5.55 be invoked. Thc AIJ finds tha t  TABC $taf€ issued 

n0t i~c0f theh~gincolnpl iancewih1 T E X . A ~ ~ . C O D E  $5 15527 and 155.55, and TEx.ALco. 

BEv. CODE. ANN. 5 1 1 -63. Pursuant to 1 nx. ADMIN. CODE 4 155.55, the allegations presented ia 

- the notice. of hearing me deemed admitted as true. Accordingly, the kLJ has incorpomtcd these 

allegations into the Findings of Fact below, 

The ALJ finds that TABC Staffs penalty recom&tndatiom is appropriate because 

Respondmt's pernit history contains multiple prior violations including a cash law violation that 

resulted in a three day suspension md a prior nonpayment of ad vldorem taxes that was corrected. 

Based upon th is  default and the Respondent's pernit record, csu~cellation of the. Respondent's 

permits is recommended. 

1. Lynn*s Saloon (Respondent) holds a Mixed Beverage Permit MB-40R295 and a Mixed 
Beverage Late Hours Permit LB-408296, issued by the Texas Alcoholic Bevetage 
Commission (TABC), for fheprcmises located at 1069 SE l2arkway, m e )  Tamant County, 
Texas. 

2. On February 9,2005, thc TABC staff issued an&= ofhearing to ~espondent at i t s  mailing 
-- 



- 
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address of record reflected on Respondent's permits: 1037 SE Parkway Street, Azle, Texas, 
76020-3662 fis.notice was sent by certified mail (7000 153 0 0003 193 0 1 159), return 
receipt requested, and was received at that address by Respondent" agent, Liz Pedmon, on 
February 1 1,2005, as evidenced by the "green card" retuned to TA33 C Staff by the U.S. 
Postal Sentice. 

3. Tlte notice of hearing contained a statement of t he  time, place and nature of the hearing; a 
statement of the legal authority and jurisdiction under  wbich the lxarirrg was to be held; a 
reference to the particular sections of the statutes and rdes involved; and a statement of the 
matters asserted. TEX. GOV'T CODE ANN. 52001 -052. 

4. The notice of hearing properly disdosed in at least tweIvspoint, bold-face type that upon 
Respondent's failure to appear at tho heaing, the f a c l~d  allegations in the notice will be 
deemed as me, nnd the relief sought may be granted by default. 

5 .  On April 7,2005, a hearing was convened before ALJ PhyIlis C m  a t  the State Office of 
Adminis@vc Hearings, 6777 Camp Bowie Boulevard. Suite 400, Fort Worth, Tarrant 
County, Texas. TABC Staff w a s  represented at the hearing by Timothy Grimth, a TABC 
Staff Attorney- Respondent did not appear and was not represented at the hearing. 

6. The allegation in the notiu of hearing is that the Respondent did not pay its ad valorem taxes 
to Tarrant County. 

7. Respondent's licensing history maintained by T B C  Staff reflects several violations of the 
Texas AlcohoIie Bcvcrage Code and TABC rules. 

TV. CONCLUSIONS OF LAW 

1. The Texas Alcoholic Bevmage Commission has jurisdiction over .this proceeding pursuant 
to TEX. ALCO. BEV. CODE Am. ch. 5 and 6 .  

2. Ihe  State Office of Adminisbative Hearings has jurisdiction over ail matters relating to 
conducting a hearing in th is  proceeding, including the preparation of a prop~sd for decision 
with proposed findings of fact and conc1usians of law, pursuant to TEx. GOV'T CODE ANN. 
ch. 200 1, 

3. ~ a s e d  upon Findings of Fact Nos. 2 - 4, Staff  issued its notice of hearing in compliance with 
1 TEX. ADm, CODE 55 155.27 and 155.55 and TEX. AL~Q.BEV. CODE A m  8 11.63. 

4, Based upon Findings of Fact Nos. 2 - 5 ,  the hearing proceeded on a default basis as 
rruthorized by 1 TEX. A Q ~ .  CODE 5 1 55.55. 
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5 .  Respondent violated TEX. ALco. B EV. CODF? ANN 5 $ 1 1 .3 8 (e) and 6 1 -3 6 .  

6 .  Based upon Findiags of Fact Nos. 6 and 7, ConcIwsion of Law No. 5 ,  a n a ~ x .  ALCO. BEV. 
CODE ANN. 5 5 1 1.3 8 (el, 6 1.36, and 29.63, TABC Staff  is granted the relief sought in the 
notice of heating including canwllation of d ~ e  Respondent" spermits. 



STATE OFFICE OF AbMINISTRATIVE HEARINGS 

6777 Camp Bowie Blvd. 
Ff. Worth, Texas 761 16 
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D 8 D Smyser, Inc. 
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