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O R D E R  

CAME ON FOR CONSDERATXON this 18th day of October, 2004, the above-styled 
and numbered muse. 

After proper notice was given, this case was heard by Administrative Law Judge. The 
hearing convened on September 10, 2004, and adjourned on September 10, 204 .  The 
Administrative Law Judge Robert Jones made and filed a Proposal For Decision containing 
Findings of Fact and Conclusions of Law on September 28, 2004. This Proposal For Decision 
(attached hereto as Exhibit "A"), was properly served on all parties who were given an 
opportunity to file Exceptions and Replies as part of the record herein. As of this date no 

- exceptions have been filed. 

The Assistant Administrator of fithe Texas AIcoholic Beverage Commission, after review 
and due consideration of the Proposal for Decision, Transcripts, and Ex hibits, adopts the Findings 
of Fact and ConcIusions of Law of the Administrative Law Judge, which ate contained in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of ]Law into this 
Order, as if such were fully set out and separately stated herein. All Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are 
denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC 531.1, of the Commission Rules, that the permits and/or-licenses for Paul's 
Liquor Store Inc. d/b/a Paul's Liquor Beer & Wine, are h e r e b $ ' ~ ~ .  -- -,, 

L-. - .  _ 
This Order wiIl become fmal and enforceable on ~o*emher 8.2004. unless a Motion 

for Rehearing is filed before that date. 

By copy of this Order, senice shaI1 be made upon all parties by facsimile and by mail 
as indicated below. 



SIGNED on this 18th day of October, 2004, at Austin, Texas. 

On Behalf of the Administrator, 

Jean ede Fox, Assistant ~drninisktor C Texas Alcoholic Beverage Commission 

The Honorable Robert Jones 
Administrative Law Judge 
State Office of Administrative Hearings 
VIA FAX NO. 8171377-3706 

PAUL'S LIQUOR STORE INC. 
D/B/A PAUL'S LIQUOR BEER & WINE - 
RESPONDENT 
2109 WQODBERRY DR. 
FORT WORTH, TX 761 12 
CERTWED MAILRRFt NO. 7000 1530 0003 1902 I804 

Kern A. Lewis 
ATTORNEY FOR RESmmENT 
VIA FAX NO. 8171336-900s 

Timothy E, Gdffith 
ATTORNEY FOR PETITTONER 
TABC Legal Section 

Licensing Division 

Fort Worth District Office 
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8 BEVERAGE COMPvlISSION 
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O R D E R  

CAME ON FOR CONSlDlElRATXON this 18th day of October, 2004, the above-styled 
and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge, The 
hearing convened on September 10, 2004, and adjourned on September 10, 2004. The 
Administrative Law Judge Robert Jones made and filed a Proposal For Decision containing 
Findings of Fact and Conclusions of Law on September 28, 2004. This Proposal For Decision 
(attached hereto as Exhibit 'Af'), was properly served on all  parties who were given an 
opportunity to file Exceptions and Replies as part of the record herein. As of this date no 

.- exceptions have been filed. 

The Assistant Administrator of the Texas AIcoholic Beverage Commission, after review 
and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Fact and Conclusions of Law of the Administrative Law Judge, which are contain& in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were fully set out and separately stated herein. All Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specifidly adopted herein are 
denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcohofic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC 531.1, of the Commission Rules, that the pemits and/or Iicenses for Paul's 
Liquor Store Inc. dhla Paul's Liquor Beer & Wine, are hereby GRANTED, 

This Order will became filrtl and enforceable on November 8.2004, unless a Motion 
for Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties by facsimile and by mail 
as indicated below. 



SIG- on this 18th day of October, 2W, at Austin, Texas. 

On Behalf of the Administrator, 

~ean&ge Fox, Assistant ~drninisGtor 
~ e x a y ~ h h o l i c  Beverage Commission 

The Honorable Robert Jones 
Administrative Law Judge 
State Office of Administrative Hearings 
vIA FAX NO. 817/377-3706 

PAUL'S LIQUOR STORE TNC, 

L 

D/B/A PAWL" LIQUOR BEER & WINE 
RESmmm 
2 I 09 WOODBERRY DR. 
FORT WORTH, TX 76112 
CERTIFIED MAILRRR NO, 7000 1530 0003 1902 1804 

Kwn A. k w i s  
ATTORNEY FOR RESPONDENT 
VIA FAX NO. 817/336-9005 

Timothy E;, Griffith 
ATTORNEY FOR P E r n O r n  
TABC h g a l  Section 

Licensing Division 

Fort Worth District Office 
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TEXAS ALCOHOLIC BEVERAGE 
COMMISSION, Petitioner, & 
VARIOUS CITIZENS, Prows tnrlts 

PAUL'S LIQUOR STORE, lNC. DIBIA 
PAUL'S LIQUOR BEER & WTNE, 
Respondent 
TARRANT COU?+TTY, TEXAS 
(TAW CASE NO. 610869) 

9 BEFORE TIE STATE OFFICE 
8 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
5 ADMlN'ISTRATWE REAMNGS 

PROPOSAL FOR DECISION 

I. INTRODUCTION 

Paul's Liquor Store, Inc. dhlaPaulFs Liquor Beer & W ~ n e  (Respondent or Applicant) filed an 
- 

application for issuance of anori@package store permit and beerretni1dder's off-premise license (the 

permits). Peggy Borchert, Pastor Jim Borchert, WiEamBmett, W. F. Stephens, and others (mllechdy 

thePtotestmts) protested issuanceofthe permits. ARer an hvestigatklq the StaffoftheTexas AIcoholic 

Beverage Commission (Stag) took no position on the prorest 

Protatants objected to tbe issuance ofthe permits on the basis thatckheplaceor manna inwhich 

the applicant may conduct [its] business warrants the refusal of a pennit based on the general welfare, 

health, peace, morals, and safety of the people and on the public sense o ?decency." The Staffmaintaixled 

that the Applicant had complied with alI of the Texas Alcoholic B werage Commission's (TABC) 

requirements to have the permits issued, 

This pmposal fmds that there are not suficientgTounds to cbncludcthc placeor manner inwhich 

T ~ x .  ALCO. B w .  CODE Am. $ 1 1.46(3) [8)(Vernon 2004)(the Code). 

EXHIBIT 
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Applicant wiIl wnduct its business wmants refusal ofthepermits. The Administrative Law Judge (ALJ) 

recommends the permits be issued. 

II. P R O C E D U W  HISTORY 

On April 20,2004, Respondent filed an application for the pen nits. S W  jnformed Applicant hat 

the TABC had received protats 8 H ~ t  ksuingthepamts. The matttrwas refersed to the State Office 

ofAdministtativeHcarings (SOAH). On September 10,2004, apublic hwbgwas convened beforeALJ 

Robert F. Jones Jr., iuthe SOAHFort Worth ofice located at 6777 Camp BowieBoulevard, Suite 400, 

Fort Worth, Tarrant County, Tacas. Staffwas represented byTimothyC;riiffrth, an attorney with the TAEC 

Legal Division. Protestants appeared personally. Applicant appeared tl~row& Kem A Lewis, its MU el, 

and Phong R. Tsan, its president. The record closed on September 10, 2004. 

Xotics and jurisdiction were not contested issues, and those matters are addressed only in the 

Findiags of Fact and Coochsiom of law. 

TII, BACKGROUND 

Appiicanz's proposed prernisa art located at 6524 Meadowbrook Drive, Fort Worth, Tarrant 

County, Texas. This is asinglestorybuildingwithasutroundingparkinglot located inetmmmercially 

toned area. Meadowbrook D r i v e n  west to mt. The proposed premises are located on the southem 

side ofMeadowhookDnve, about 1,3 00 feet east ofMeadowbroo k's csossover intersectionwithhop 

820Eae whichrunsllorthandsouthinthisportiono#ort Worth. Theareas to thcnorthandsouth of 

Meadowbrook and east of Loop 820 arc residentid 

The property alongMmdowbrook near the proposed premism is primarily commercial inname 

AWaIMartstoteis dkectlyacrossM~dowbmokfsom the proposed premises. AMinyard p c e r y  store 

is about 1,164 feet to the west on the south side ofMeadowbrook Drive. To the east on the south side 
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ofMeadowvbmok Drive are; theDolIar General Store, the % 1@ Store, Jkn"s Discount Beauty Supply, e 

tax service, an O'Reilly Auto Parts, and an Eckerd Drugs.' The nti~hborhood around the proposed 

premises is residential, cunsisting oftbe Iqandley and Ryanwood neighborhoods. The Bethel Temple 

church and schooI are 1,63 5 feet to the east of the proposed premises on Meadowbrook Drive. There 

are apartments located near the Wal Mart. 

Mr. Tran, Respondent's president, owns the red estate on which the proposed premises are 

located .3 Me will lease the building md appurtenances to Respondent. The property was in bad shape 

when Mr. Tranacquired it. The her iot  of the building wasl vandalized and was dirty and greasy. The 

building had t d e s .  He made naerous  improvements to the building: restrooms were remo ddcd; it was 

re-roofed; it was repainted; and a new walk-in cooler was added. Rood tights on poles were placed in 

the parkins lot. A tall fence was erected around the rear of the. property, and a video camera will be 

installed to survey the exterior. 

The WaI Mart and the Minyard stores sell beer and wine, as d l )  other convenience stores in the 

neighborhood. Mr. Trmmmred the distance from proposed prernisw to sevetal mea liqoor stores: the 

Majestic Liquor on Brentwood Stair Road is 4,6 14 feet to the north or1 b o p  820; the U Sav Liquor on 

East Emcaster is 1 -2 miles south onLoop 820 and east on Lancastw; and, the Nu King Liquor on East 

Lancaster is 2.1 rniEes south on Loop 820 and west on Lan~aster.~ There are also liquor stores on the 

corner of Loop 820 and Randol Mil1 W e r  north of the ~ a j e s t i c . ~  

TABC Agent William Feick was assiged to invcs tigate the  t~pplication aRer the pmteut was 

DefencLult's Exhihit #6. Repmdtnt'n ~ x h r b i t s  wwcrr: pmurked by its- cllunscl as "Ddcndant's" Exhihibits 
rerermce tn u .'L)efendnnt's Exhihit" should he unrleflmod h a  hving bmn ulTcrcd ~ m d  sponsored by Respondent. 

' The btddmg had  prEviously houscd n Braums we cl-cam store and then a barbeque. 

' Defendant's Eshibit 81. 

' Yrurestaqts' $2 (Peggy l3oshttt Iener). 



Docket No. 458-04-8219 Proposd for Docision Page 4 

- 
lodged. In his opinion, the application meets all TABC requirements. H e  recommended that thc Stafftaken 

no position on the protest bt~ause a criminal history check and a lacation check were negative, and 

Respondent had filed a complete application. The area in which tbepropo sed p r e ~ e s  are located was 

c&ed by the Tatimt County clerk to be in a wet area appropriate for the requested package store 

p m i t  and beer retail dwdar's off-premiselicense. The proposed pranises are certified by theFort Worth 

city secretary as located in a wet arw appropriate fir the requested permits, and not prohibited by charter 

or ordinance. The Tarrant Cotlntyjudge has approved the application.& The area is zone lEa7 According 

to the City o f i r t  Worthmunicipal code, aliquor store is "ause is allowed byright" os4'pennitted byright" 

in zone E.' 

A. The Protestants' Complaints 

The Protest ants raise public safety issues and quality of& wncems in assertins that the place or 

manner in which Applicaat might operate justrFy denymg the perm'hs. 

'1 . The Governing Law 

The TABC may refbse to issue an original permit if it has "semo nnble grounds to believe1' and finds 

that "the place ormanner in which the applicant may conduct his business wmants the refusalofapefinit 

based on thegenwalwelfare, health, peace, morals, .and safety ofthe people md on the public sense of 

TARC Exhibit #3. 

' DtfcndtmL's Exhibit #8 (Daniel Poster Lcttcr & A l y e s  Boyd Meer). 

"ode .of the Crty of Fort UJCrh, T m ,  Appendix A, 4 4 4.100{C)(2), 4.801 (a), 4.802.4.803. Uontpara wilh $ 
4.930(A) (Neighhoxhood coxnmmcid restricted ("En") d i v t i ~ t ,  nlc purpose of the neighbofhood cornmacial rcsbictcd 
{"ER'? distr ic t  i s  provide UTMS Cw neighborlrmd-q&~g lirni~cd coa?lmercinl, ~nstibliaml m d  office uses. AIcoholic 
bcvnagc mles a~ prohi hited). 
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decency. "' 

Generally, to deny apermit to a qualified applicant, somc~umsal  condition or situationmustbe 

shown so as tojlrstlfy a finding that the place or manner inwhich the applicant may conduct his busirress 

warrants a refusal of EL p d t .  "I0 The evidence concerning the unusual w ndition or situation must be more 

than mere conclusions.'' The Code does not define how the place or mmer in which a business mghr be 

operated tajustrfyadenial of a permit, giving the TAEl C discretioninmaking this decision; there is no set 

ionnula. '' Fur example, the location and morn -  ofthe ptbposedpremises can be grounds fbrrehsd 

ofa license based on the general welfnre. " However, the "fact that a large number of the residents ofthe 

area protest the issuance of the permits is not of itselfsufficient reaFon to deny the application of m 

othenvise qualified applicant."'" 

2. The Evidence 

Protestants raised issues concerning: the proxirnityofthe pro1 rased premises to family oriented 

business-, c h ~ ~  reidential areas, churches, md a private school; s fifety, crime, and violent conduct; 

decline in property values; decline in quality of community; "over-sab ration" of liquor stores; md, the 

' 4 11.4h(a)(R) of the Code. 

lo Texos Alc~holic Brueroge: C o m ' n  v. ~ h k ? ? k a ,  510 S-W.2d G I G ,  619 (Tex.Civ.App.--Sun Antonio 1974. nu 
writ): Ellzofi v. Dmson. 473 S.W.2d 668,670 (Tex.Civ.App.-T-Ja~ston [I" f if l .1 1 Wl, no writ). . 

' I  h rc Sinronton Gin, h c . ,  6 16 S,W.2d 274,276 (Tex.Civ.App.-Tibustoh [Im Dist.] 1981, m writ) 

nrmfley v. T e r n  Alcoholic Beveroge Comm 'n, 1 S.W.3d 343, 347 (T~~~.App.--Taark;pn3 1999, no Writ); scc 
uJso, Helms v. Texas Afcoholic B w e r ~ g e  Comm h, TOO S.W.2d 607,6 1 1 udpp. -Corpus  Christi 1 985, no  rvri t): FJ 
p r t e  Velusco, 225 S.W.Zd 922, Y23 flex.Civ.App -kvtlmd 1949, no writ), 

Rranflcy, 1 S.W-3d a t  3.47; see, c.g., films v. Taus Alcoholk Bcv,srage Cornnl In, 700 S.W.Zd 607, 6 1 1 
(kx.App---Corpus Christi f 985); Ec parte F/Etmco, 225 S.W.2d 921, 923 (k.Chlv.App.-Eastland 1949) (loedon hnd 
surroundings of proposed pmnises u l d  number of such l i m e d  edsIisE~rnent~ in community are propa coasidtratims 
tlnd m y  be bmis for efunal nf license); bur .tee Cm.rnn u. M e ,  216 S.W 2d X 16, 836-37 Uex.Civ.App.-Fort Worrh 
1 949)(10 rhc conrrarv). 
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strong feeling in the mrnmunity against the proposed f o so me extent, each ofthese separate 

items influence the others. They are treated separately for ease of discussion. 

a. Proximity of the Proposed Premises 

TheProtestants view the proposed premises as both adetraction fromthe neighborhood and an 

attraction to undesirable elernem. They note the proposed premises zre down the sheet ftOm theBethel 

Temple church and school. Another private school, Chwis Christim Academy, is located on East 

Lancaster. The premises are next to szores such as the Dollar store which children frequent. The 

residentd area ofsheneighborhood is within walkmg distance ofthe premises. One protestant predicted 

a 1icpmr store in rush close proximitywauld "contribute to the downfail" of an economically rebounding 

neighborho~d.'~ Many expressed a desire that^. Tranmovein aafnnlily-friendly" business suchas an 

ice cream shop or a sandwich shop instead of a liquor store, 

SomeProtestants are concerned that the proposed premises are in close pro~uimity to apartments 

inhabited by lower-income individuals, They fear that the liquor store will attract these residents and 

enmurage them to loiter near the premises endangering passers by. Two Protestants asserted that the store 

would exploit these people while endangering the community as a whole. l6 

TheR~~pondent's supporters replied that the proximity of the prc~posd premises is convenient and 

that the proposed premises are three blocks from the school and church, far enough not to  affect them. 

They suppor? the application because MI, Trm met with them and :~ddmssed their concerns, which 

included building a tall fence around the back of the proposed premises a~ ~d agreeing not to sell sinsle malt 

liquor cans. According to them, Mi-. Tsan took a blighted lot (so~nesaw~mptybeer containers and needles 

when the community cleaned up the property beforeMr. Tran took aver the property) and stopped its use 

'%orthy DIM; P r o k u ~ b '  $2 (Dorhy Duhl hltu). 

'' Pastm Cllarles Perkjns and Willi an1 R ~ m e t ~  
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Proposal for Decision 

Respondent offered the opinion of Charles McBride. He has lived in the area for 38 years, and 

has known Mr. Tran for 14 years both personally and professionally. Mr. McBride was a City of Fort 

Worth healthinspector and first met Mr. Tranwhenhrtr. Trmranrestaurants 111FortWort.h Hedesmibs- 

Evlr. Tmu as conscientious, easyto workwith, and hwabidmg. TR his opinioq Mr. T r a n d  be nn excelleat 

addition to t h e  neighborhood. 

Mr. Tran, who lives in the  neighborhood, testified that he desires a high quality clientele. 

b. Snfety, Crime, and Violent Conduct 

The Protestants assert that the proposed premises will increase crime in the area. They feat 

increased loitering, robberies, and drunk driving in the neighborhood. One protestant cited '%various - 
studies" which "demonstrate a link between liquor store density and criminal activity, such as drug 

traf3icking and weapons violations and a~swlts."~' Others opined tha t liquor stores attract csimizlals and 

cause crime. Some warned that increased crime would discourage atw f ad i e s  from moving into the 

neighborhood. 

The Respondent's supporters do not believe in the liquor st( lres/csime relationship, andwould 

ratherhavethe~dlngoccupiedbyamnscimtious businessman. Thcyarge thatthebuiIdinsattracted 

crime whenvacant. Mr. Trm e m p h a t i d y  stated he could idcntfy loiterers andundesirable persons add 

willnot sell their preferred drink, which heidentif~ed as malt liquor, I o them or allowthem to stay on his 

premises. 

" Prot.e~tBD(S' R2 pcggy Borchert Letter). 
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C. Dsdine in Property Values 

The Protestants link the increase in crime they assoc~attethliquor storesto a decline in property 

vduesheyfexwouldhamthemiftheapplication werepanted, Many explaindlthrztthenei~hborhood 

had been in decline for a number of years. Tluough community jntcrtst and effort that decline as been 

reversed md a comeback has begun They spoke of"trying to upgrade the neighborhood." One stated 

that the neighborhood is undergoing a period of jrnpr~vem ent with "balm& and diverse &city, young 

familicswith chjldren as well as older couplw, homwwners who m&t ah and improve their houses and 

yards, and newly improved streets and curbs." '' 

The Respondent's supporters do not believe the proposed premises will cause a reduction in 

surroundmg property values. l9 They see the liquor store as a community asset which will increase tax 

revenues. They m t e  that Mr. Trm has improved and cleaned up the building and lot. Mr. McBride 

believes the proposed premises xvdl be an excellent addition to the neighborhood. 

d. Decline in Quality of  Community 

Closely associatedwith the fears concerning a decline hproperpdues is the Protestants 'concern 

over a dcclioe in the qualityoftheirccmmunitY. This reflects a concern for the aesthetics ofthe locale in 

terms of its attractiveness to families. Many expressed a desire that Mr. Traa move in a more "family 

ftiendlf' business. 

The Respondent's supporters assert that the property is zoned fcjr this type ofiushess and would 

rather have the building occupied by a c~~c ient ious  businessman. 

-' Prokitmts' P2 (DorLhy Dxhl Letter). 

Protestants' fit (GeofFrey Tait Letter). 
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e, "Over-saturation" of Liqmr Stores 

TheProtestants insist the area is over-sahlratedwith.ljquorstosts: aMajesticanBrentwood Stair 

about an eighth of a mile from the proposed premises, and three "majrlr" liquor stores on the corner of 

Loop 820 md Randol Mill, mother next to Albettsans, and two ~nEastchase.~~ On the other hand, the 

Respondent's supporters find the proposed premises to be convenient. 

f. Community Feeling 

Peggy Borchert, a protestant, testified that many neighborhood people wished to attend the 

September 10, 2004, hearing to  oppose the application but couId not appear because of work. She 

descnied the populace as passionately against granting the application She asserted that if this were 

determined by a residents' vote there would be no liquor store. As pnjof, she offered a petition against 

- the application she had circuiated signed by morethan 500 residents ." She described the signatories as 

eager to sign. Pastor JimBorchert argued that thewill ofthe majorityofthc pmpIe inthe aeishborhood 

was against t he  liquor store, and even i f t h t  propasedprmkes w m  leydgranting theapplication would 

be unjust. Pastor Charles Pe~kins stated his congreyeation of 3 00 was against t he  application. 

O m  of Respondent's supporters descrjbed the Protestants as on a "'moral crusade." Daniel 

Foster andLloyd Jones dmcrjbed the amunitymeetingthat theRyanwood Ndghbo thood Association 

and the WandleyNe&hborhu~dAssoc~an hadwithMr, TranonJune 1,2004. As a consequence ofthat 

meeting, t hetwa associations voted 10 withdraw their objections to the application. According to Mi. 

=' b t ~ t a n t s '  P I ,  which ateis: " S i p  bcIoiv wiQ your sipahre md a d h a  if you don't wait a liquor sfore 
a t  h c  old Bmums ;IDotch's Barbtque) an Meadowbmk, if you would plvfer a n o k  lypt of estnhlislnnent such HS a 
s s t z m t ,  ice wam ahop, pamy or sandwich bhop etc. that would bcncfit the oiw as well ss all Ihc neighbors 2n the 
jurrouncling m." 
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Jones, the Handley Neighborhood Association re&hmed that decisior z at a lder meeting on June 1 4,2004. 

Theburden ofproofinthis case rests on tlhePro~estmts.~ The~rotestants must demonstratethat 

some unusuaI condition or circumstance exists to justify denial of-the permits. 

1. Proximity of the Proposed Premises 

The location and surroundings of the proposed premises, and the number of such licensed 

establishments in the community, can be grounds fo~refusaf of a license based on the general w e l f ~ e . ~ "  

The evEdenceshows that theBethelTemple churchand school are 1,63 5 feet from the proposed premises. 

The WdMart store is at least as close to Bethel Temple as the proposr:d premises. The Minyard grocery 

- store is about 2,700 feet from Bethel Temple The Wal Mart and the Minyud stores sell beer and wine, 

as do other convenience stores in the neighborhood, one apparently located between the W d  Mart and 

Bethel Temple, Charis Christian Academy, located on East Lmcaster, is more removed from the 

premises. 

The premises arenext to thetwo"dol1ar"' stores, a beauty supply, a a x  service, an auto parts, and 

a drugstore. These establishments, the proposed premises, and the grocery stores are within walking 

distance ofthe residentidne&hborhood. The proposed premises are a bo in close proximity to apartments 

inhabited: by lower-income individuals. 

The evidence does not disclose any facts upon which a fulding that the proposed premises' 

1 fEy.ADm. CODE $155.4l(b) 
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proximityto fardy-orient ed businesses, childrcq residential areas, churches, and a private school cream 

an unusual condition or circumstance which muldjustlfL denial oft h e  application The ALJ cannot 

recommend that the Commission deny the application on this basis 

2. Safety, Crime, and Violent Conduct 

The Protestants assert that the proposed premises wjll increase loitering, robberies. and dm& 

driving in the neighborhood. AIthoughRokstants made reference to studies demonstrating "a link between 

liquor store density and criminal activity, such w drug ~ ~ c k i r l s  and wzapons violations md  assault^,"^ 

the ALJwas not provided with citation to, or copies of, those studies to indepeadentty determine their 

relevance and authority. Other Pro testants opined that liquor stores attract &Mi and cause crime The 

testimony the Protestants offered on this issue was conchsory. 

- No evidence ofthe crime statistics for the area nor an opinion from the police authorities w s  

offered. The Respondeat's supporters argued that thebuilding intender1 to house t he proposed premises 

attracted crime whenvacant. Mr. Tran emphatically stated he could jdentlfy loiterers and undesirable 

persons and will not sell their preferred drink to them or allow them to stay on his premises. 

The evidence does dot disclose any facts upon which a frnding that the proposed premises would 

increase the  danger or incidedce of crime so as to create anlu~~suaIconditionor cdcumst ance whichwovId 

justify denial of the application. Them motrecammend that the  Commission deny the applicationon 

this basis. 

3. Decline in Property Values 

TheProtestants are wncemedwith adeclineinproperty values they fearwould harm them ifthe 
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application were granted. The Commission is not an insurer or guarantor ofproperty vahes. The AW 

cannot recommend that the Commission deny the application on 1 his basis. 

4. Decline in Quality of Community 

The Pro testants ' concern over a decline inthe quality oftheir community and its attractiveness to 

families is essentially anutteroftaste. The photographsz ofthe proposed premise d e m o w a k  a bujldiug 

consistent in color and architectwe to its surroundings. The ALJcm~rlt recommend that the Commission 

deny the application on this basis. 

5. "Over-satur ation" of Liquor Stores 

Althoughthe number of licensed establishmmts in a commultity can be grounds for rdbsal of a 

license, the number and concent.rationofexisting liquor stores in the area does not seem especiallyhigh or - 
dense. TheMajestic Liquor oaBrentwood Stair Road is b s t  one nlile to  the north onLoop 820. The 

liquor stores at the interscctionofLoop 820 and Rmdol Millare still f u l ~ e r  no&ofMajestic Liquor. The 

USavLiquorandtheNuKingLiquoronEastLmcasterareoveramjt~:distant Yo evidencewasofferel 

to showthat this situation was unusual for Fort Worthneig~brhoods thesame size and popul~tion ofthe 

Protar ants' neighborhoods. ""Over-saturat ion" is more a rhetorical Idle1 than a famdly based assertion. 

The evidence does not disclose any facts upon which afinding that the proposed premises causes 

"over-saturation" ofliquor stores so as to createmunusualconbtionorcir~~~nstancewhichwouldjustrfy 

denial ofthe application. The ALJ cannot recommend that the Commission deny the applicationon his 

basis. 
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6. Community Feeling 

Pagc 13 

The Protestants rzised a spirited m d  impassioned protest of this application. Their fewcnt 

arguments are tempered somewhat by the support oFRyanwood Neighborhood Association and the 

HandIey Neighborhood Association for the proposed premises. In Texas AlcohnlicBeveuagee C m  'n 

v. Mik~ilenkn,~ which discwsed an application for an on-premises license, a remarkably simi tar factlral 

pattern was presented: 

The proposed location was in asmallbusiness center located 011 a road which was entirely 
mmmmcial for a mile in either direction. The proposed premises were the siteof a former 
laundromat. The proposed lomtiorlwas inavrret areaandno zc~niagordinmceprohjbited 
such an operation. The applicant was a filly qualified applicilnt. There were no similar 
mixedbeverage loung ts in the vicinity, but there were numerous establishments which se'J 
beer, wine and whiskey under o~-~remises There wercno schools or churches 
located within300 feet ofthe proposed location. There were schuh and churches within 
a few blocks of the proposed location. 

A substantial number of citizens who resided in the vicinitv of the proposed lounge 
protestdthe ~pplicatiofi Eleven witnesses testilied at thekiaI that it would not  be in the  
best interests of the community to grant the application. Two ministers testified in 
opposition. Theytestified that they opposed the application bcxauseofthe adverse e f f a  
suchopmtion would have on thereiden tialneighborhood artd the numerous cMdren in 
the neighborhood. One resident ofthe area testified that  his nearby property would be 
devalued and furthermight be physically dmged  by drunk drivers. TI& typeofevidence 
was supported by the 887 persons who siged the petitions in opposition to the 
appli~ation.~" 

The court characterized such complaints as questioning whet her the sale or purchme should be 

permitted at all, aquestioatbe court recognized as political.29 Such q~restions are resobed in "wet-dry" 

elections, and in city zoning decisions. "The fact that a large number of tile residents of the area protest the 

S 10 S.W.2d 616 mCiv.App.--Sari Antonio 1974, no writ). 

'' A4likufenh, 510 S.W.Zd at 618-13. 

" Id, &t519. 
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2mance of the permits is not of itselfsuE~citnt reason to deny the application of  an othwwise qudsed 

applicant." '' The ALJ cannot recommend that the Coinmission deny the application on this basis. 

In summary? the ALJ recommends that the Commission glant thc permits sought by Applicant. 

V. FINDINGS OF FACT 

1. On April 20,2004, Paul's Liquor Store, h c .  d h l n  Paul's Liquor Beer %! VtTine (Respondent or 
Applicant) filed an application for issuance of an origimE package store permit and beer retail 
dealer's off-premise license (the permits). 

2. Applicant's proposed premises are bcated at 6524 Meadswt~rook Drive, Fort Worth, Tamant 
County, Texas. 

3. The proposed premises are single story building with a sunounding parking lot located in a 
cornmercidy zoned area. 

- 4. Meadowbrook Drive runs westto east. The proposed premises are located onthe southemside 
ofPJZeadowbrook Drive, about 1,3 00 feet east of Meadowbnmk's crossover intersection with 
Loop 820 East, which runs north and south in this portion of Fort Worth. 

5. The areas to t h e  north md south of Meadowbrook and east of Loop 820 are residential, 

6 .  The property along Meadowbrooknear the props& premises is primarily caminercial in nature. 

7. A Wal Mart store is directly across Meadowbrook from thc proposed premises. 

9. To the  ewt oonthe south sideoFFvleadowbrookDrive are: the Dollar General Store, the $1E Store, 
Don's Discount Beauty Supply, atax service, an O'Reilly Auto Parts, and an Eckerd Drugs. 

1 0. Fhong K. Tran, Respondent's president, awns the real estateo~~ which the proposed premises are 
located. He will lease the building and appurtenances to Wspondent. 
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1 1. The neighborhood around the proposed prernism is residential, consisting of the Handley and 

Rymwood neighborhoods. 

12. The Bethel Temple church and s h o I  are 1,63 5 feet to the cast of the proposed premises on 
Meadowbrook Drive. 

13. There we apartments located near the Wal Mm. 

1 4.  The WaI M& and the Minyard stores sell beer and wine, as do other convenience stores in the 
neizhborhood . 

1 5. The Majestic Liquor on Brentwood Stair Road is 4,6 14 feet to the north on b o p  820 from the 
proposed premises. 

16. The W Sav Liquor on East Lancaster i s  1.2 miles southonLoop 820 and east on Lancaster from 
the proposed premises. 

17. The Nu King Liquor on East Lanwster is 2.1 mdes south on Loop 820 and west on, Lmcaster 
from the proposed premises. 

- 18. There are also liquor stores on the corner of h o p  820 and h d o l  Mill further north of the 
Majestic. 

19. AppIicM bas met all Cammissjon requirements to bold tbe p m i t s  at the premise location, and has 
proper1yposted orpblishtd notice and compliedwith all Texas Mcoholic Beverage Commission 
requirements in effect at the time of the application. 

20. The area in which the proposed premises are located was certi €led by the Tarrant County clerk 
to be in awet azea appropriate for the requested package store panit  and beer retail dealer's off- 
premise license. 

2 1. The proposed premises are certified by the Part Worth city secretary m located in a wet area 
appropriate for ~ t l e  requested permits, and not prohibited by charter or ordinance. 

22. The Tarrant County judge has approved the application. 

23. The area is zoned E. A I ipor  store is 'base is allowed by righ~" or "permitted by right7' in areas 
zoned E. 

24. The proposed premises are not located in a. place nor will they be operated in a manner which 
requires refusal of the permitbased upon the general welfare, I lealth, peace, morals, and safety. 
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25. TheStagof~eT~AlcoholicBmmge~mmission(St~~nfdmedApplican~th~t~cTe~ 
Alcoholic Beverage Commissbn (TABC) had received protests against issuing the permits. 

26. The matter was lrefesrsd to the State Office of Administrative Hearings (SO AH). 

27. On August 12,2004, StafTismed a notice ofhearing notifying all parties that ahearhgwocllld be 
held onthe applicationand inFormingtheparties ofthetime,pIac;e, andnatureofthe hearing, ofthe 
legal aut4ority and jurisdictionunder which the hearidg was I o be held, giving reference to the 
particular sections ofthe statutes and mlev involved, and inclutihg ashost, plain statement ofthe 
matters asserted. 

28. On September 10,2004, apublic heating was convened before AW Robert F. Jones Jr., in the 
SOAH Fort Worth office located at 6777 Camp Bowie Boulevard, Suite 400, Fort Worth, 
f arrant County, Texas. S taffwas represented by Timothy Gr fith, a11 attorney with the TAB C 
h g a l  Division Protestants appeared personaIly. AppIicant appeared through Kern A. Lewis, its 
counsel, and Phong K. Tran, its president The record was closed bn S epember 1 0, 2004. 

VI. COYCLUSIONS OF LAW 

- 
1. TABC has jurisdiction over this matter pursuant to Chapter 5 ofthe Texas AIcoholic Beverage 

Code (the Code). 

2. SOAH has jurisdiction over all matters relating to the conduct of a hearing in this proceeding, 
including the pepamtionof a for decision with findings ~f fact and con elusions of law, 
pursuant to  TEX. GOV'T CODE m, ch. 2003 (Vernon 200-1). 

3 ,  Notice of the hewing was provided as required by the AdrninistratjveProcedure Act, TEX. (Bv7 
Coog ANY. $9 2001.05 1 and 22301 -052 (Vernon 2004). 

4. The burden of proof to show chat the place or manner in which the  applicant may conduct its 
business warrants the refusal of a permit based onthe gerleralwelfare> h d t h ,  peace, morals, and 
safetyof-the people and on the public sense of decency rests ontheProtestants. 1 TEx. ADMIN. 
CODE 4 155.41@). 

5 .  Based on t he foresoing findings and conclusions, the applimtion ofPaul's Liquor Store, Inc. d/b/a 
Paul" LiquorBeer&Wme for issumce of morighalpackage store permit a d  beerretd dealer's 
off-premise license should be granted. 1 1.42, 1 1.43 of t  he Code. 
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Proposal far Decision 

SIGNED September 28,2004. 

ADbflNXSTJtk 



State Office of Administrative Hearings 

SheEia Bailey Taylot 
Chief Administrative Law Judgtb 

September 28, 2004 

Alan Steen, Administrator 
Texas AIwhoIic Beverage Commission 

Kern A. Lewis 
6 1 1 S. Main Street 
Westwood Centre, Suite 700 
Grapevine, Texas 7605 6 

Eve1y.n B Adridge 
261 7 Runter Street 

- Fort Wad, Texas 761 12 

Wanda Knight 
7125 Norma Street 
Fort Worth, Texas 76 1 12 

Peggy Borchert 
7129 Norma Street 
Fort \Vorth, Texas 76 1 12 

VIA ?EGUT,AR MAIL 

VIA 12EGLTLAR MkIL 

WA REGULAR MAIS, 

RE: Docket Nn. 458-044219: Texas AlmhoUE E c v e ~ g e  CommIssioh vs hd75 Liqunr Store, Lnc 
d h l a  Pml's Liquor h e r  & Wine (T.4BC Caw NU, 610869) 

Dear Mr. Steen: 

Enclosed please find a Proposal for Decision in the al~avereferenced cause for the  
consideration of the Texas Alcoholic Beverage Commission. Copics of the proposaI are being sent 
to Timothy GrifFltb, attorney for Texas Alcoholic Beverage Comnission, and to Kern A. Lewis, 
Attorney for Respondent. Pauf s Liquor Store, Tnc, d/b/a Paul's Liquor Beer & Wine (Respondent 
or Applicant) filed an application For issuance of m original pack:ige stare permit and beer retail 
dealer's off-premise license (the permits). Peggy Borchert, Pastor Jim Barchert, WjIiam Bennett, 
W. F. Stephens, and others (coIleetively the Protestants) protested issuance of the permits. ARer 
an investigation, the Staff of the Texas. Al~eholic Beverage Commission (Staff) took no position an 

- the protest. 

6717 Camp Bowia? Rlvd., Suite 400 4 Fort W I I ~ X ,  'rentla 76116 
(817) 731-1 733 FNX (817) 377-3706 

h~tp:/l--.snnh, state-tx. rzrr 
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Protestants objected to the issuance of the permits an tbe basis that "the place or manner in 
which the applicant may conduct [its] business warrants the refusal of a permit based on the general 
welfare, health, peace, rnorah, and safety of the peapie md on tbe public sense of decency". The 
S t a f f  maintained that the Applicant had compiled with a11 of the Texas Alcoholic Beverage 
Comrnjssions's (TKBC) requirements to have the permits issued. 

This proposal finds that there are not sumcient grounds to conclude the place or manner in 
which Applicant will conduct its business wanants refusal of the pennits. The Administrative Law 
Judge (ALJ) recommends the permits be issued. 

Pursuant to the Administrative Procedure Act, each pady bas the right to file exceptions to 
tbe proposal, accompanied by supporting briefs. Exceptions, replies to the exceptions, and 
supporting briefs must be filed with the Commission according to  he aeency's rules, with a copy to 
the State Ofice of Administrative Hearings, located at 6777 Camp Bowi t Bhrd , Suite 400, Fort 
Worth, Texas 761 16 A party filing exceptions, replies, and briefi must serve a copy on the other 
party hereto. - 


