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O R D E R  

CAME ON FOR CONSl'DERATION this 4th day of February, 2005, the above-styled 
and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Brenda 
Coleman. The hearing convened on November 15,2004, and adjourned on November 15,2004. 
The Administrative Law Judge made and Filed a Proposal For Decision containing Findings of 

Fact and Conclusions of Law on January 12,2005. This Proposal For Decision (attached hereto 
as Exhibit "Att), was properly served on all parties who were given an opportunity to file 
Exceptions and Replies as part of the record herein. As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review 
and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were fully set out and separately stated herein. All Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specificaIIy adopted herein are 
denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas AIcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC 53 1 -1, of the Commission Rules, that above described pemitslEicenses are 
hereby CANCELED. 

Tbis Order will become find and enforceable on m a r v  25,2005, unless a Motion 
for Rehearing is fiId before that date. 

F3p copy of this Order, service shall be made upon all parties by facsimile and by mail as 
iqdicated below. 



SIGNED on this 4th day of February, 2005, at Austin, Texas. 

On Behalf of the Administrator, 

- - - - 
~ e d n e u e  Fox, Assistant ~dministrator \ / 
~ e & d ~ l c o h o l i e  Beverage Commission 

The Honorable Brenda Coleman 
Administrative Law Judge 
State Office of Administrative Hearings 
VIA FACSIMILE (224) 956-8611 

- 
FS MANAGEMENT CORP. 
D/B/A THE THIN ROOM 
RESPONDENT 
2708 ELM ST. 
DALLAS, TX 75226 
CERTWIJ3D MAIICJSUCR NO. 7000 1530 0003 1930 1012 

Timothy E. Grifith 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Dallas District Office 
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Responder! 5 ADWIS?RATM3 BEARINGS 

PROPOSAL FOR DECISTON 

The Texas Ala. oholic Beverage Commission (TABC)  staE(Petitioner) brought this action against 

FS Management Co p. dhla Tbe Thin Room (Respondent), alleging that Respondent made f&e or 

- misleading staternen1 s in connectionwith a renewal application executed on September 23,2003, in 

violfttition of the Tex~. : Alcoholic Beverage Code. Respondent failed to appenr at the hearing, and the 

hearing proceeded or I a default basis. Petitioner requested that Respondent" permits be canceled for 

cause. The ad mi nit^ rative Law Judge (ALJ) recommends cancellation of Respondent's permits. 

I. JlLl RTSDICTION, NOTICE, AND PROCEDURAL EITSTORY 

TABC hasju i sd idon  over this matter under TEX, ALCO. BEV. CODE AIW. ~ h ,  5 ,  5 5 6.01 and 

1 1 5 1 .  The State Ofl ce ofAdmitlistrativeNearings (SOAH) has jurisdictionover aU rnat-ten relatingto 

conhchg a hearing n this pro ceedhg, inch~djngthepreparatlon of aproposalfor decision with proposed 

fmdinm u of fact and :onclusions of jaw, pursuant to T'EX W'T CODE Ah%. ch. ZOO?. 

On October -, 2064, Petitioner issued its notice ofhearing, directed to Respendeut. Thenotice 

of hexing w as recei* 'ed by Respondent onor about October 28,2004. The notice ofhearing contained 

a statenlent of the tiir e, place, and nature of tbe hearhg; a statement of the legal authority and jurisdiction 

under which the h ~ i  ring was to be ':e!d; a reference to the particular sec.tiom of the statutes and rules 

involved; and a s k .  3, plain statement of the matters asserted, as sequked by TEX. WV'T CODE ANY. 
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5 200 1.052. The notic. : ofhearing also contained thefoflowinglmguage in 12-point or larger boldface 

type: "If apmyfaiEs tcl Plppear at the heaxing tbe factualalegations inthenotiwsfheariagwillbe deemed 

admitted as true, and he relief sought in the notice of hearing may be granted by default." 

Or~Nuvembt~ 1 5,2004, ahearingmmened before SOAHALJ Brenda Coleman at  6333 Forest 

Park Road, Suite 15C -4 Dallas, Ddlas County, Texas. Petitioner was represented at the hearing by 

Timothy Gr f i t h ,  TA. 3C Staff Attorney. Respondent did not appear and was not represented at the - 
hearing. Petitioner ps~i s ented evidence regarding notice and jurisdiction. Therecord closed onNovember 

13. DISCUSSION 

Based on the : Ghre ofRmpondmt to appear at the hearing, Petitioner requested that the default 

provisions af 1 m. . WMIN. CODE PAC) g I5 5 . 5  5 be hvo ked The ALI Gnds that  Petitioner issued 

notice in compliance with 1 TAC $5 155.27 and 1 5 5 . 5 5  and TEX. ALCO. BEV. C o n ~ m .  9 11 6;. 

Pursuant to 1 TAG 5 'I 15.55, tbe allegations presented in the notice of hearing are deemed admitted as m e .  

Accordingly, the A L J  xu incorporatedthese allegations into the Pro posed Findings ofF~lct below. Based 

on the deemed fachi 11 fradings in this case, Respondent's pennits should be canceled. 

Ill. FINDINGS OF FACT 

1. FSMadagert~mtCo~.d/b/aTheTItiaRoom~pond~t),holdsaMixedBevemgePermit,~- 
439 154, mcl $Mixed Beverage Late Hours Permit, LB-43 9 15 5 ,  issued by the Texas Alcoholic 
Beverage C( mmission (Petitioner), for the psemjses loc~tcd  at 2708 Elm Street, Dallas, Dallas 
County, Tc:, as. 

2. OR Octohe~ 4, 2004, Petitioner issued its notice of hearing by certified mail, retun receipt 
recpwted, tc Respondent at Respoadent' s last knows address, settins the hearing on themerits 

. forNovemt,:r15,2001.. 

3. The notice c n  Chearingwas received by Papondent  on Octobe~ 28,2004. The retitrn~eceiptwas 
s i p e d  by F! 2b Nabors. 

4. The notice ~f hearing contained a statement of the time, place, and nature of the heujng; a 
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statement oft111 :legalauthority andjurisdictionunder which tbe hearing was to be held; a reference 
to the partial r sections of the statutes and mles involved; and a short, plain statement of the 
matters assed :d. 

5 .  T n c  notice of e&ing also contlined the following language in 12-~oint or larger boldface type. 

"If a pa* fail : to appear at the hearing, the factual dltgations in the notice of hearing will be 
deem& admit1 36 as true, add the reliefsought in the notice of hearhg maybe granted by default." 

6.  A hearins coal wed beforeBrenda Coleman, Administrative Law Judge withthe StateOffice of 
~dmb6stratir.1 -Hearings (SOAH), on November 15,2004. Petitioner appeared through its S t a f f  
Attorney, Tin othyZ;rEth. Respondent did not appear andwas not represented at the hearing. 
The m r d  cl x e d  on that same date. 

7, On Septembt: - 23,2003, Respondeat mated amewal application. Respondent made false or 
nitsleadingsQ~ .ements in response to qustions fourandfive ofthe application. Respondent hted 
Donald Earl :ass and EWE Dean Tooke as sto~kholdess. 

TV. CONCLUSIONS OF LAW 

I The Texas A' ;o hblic Beverage Cammission has jurisdiction over this matter pursuant to TEX 
ALCO. BEV. I ~ D E  ANN, ch. 5, $5 6.01 and 11.61. 

2 The SOAH :: as jurisdiction to conduct the hearing in this matter and to issue a proposal for 
decision con1 ljnirlg Emdings of fact and conclusions of law pursuant to TlX G ~ v ' T  CC~DE AvN, ch. 
2003. 

3. Properand.ti~~e~noticeofthehearjngwaseEectedonRespondentpursuanttotheA~tsative 
Procedure I'& ct, 7ZX. GOV'TCODEANN. ch 2001,l TEX. h M I N .  CODE (TAC) $ E 55 .55  m d  
16 TAC 5 3 1.3. 

4. A default jrrl I-pent should be entered against Respondent pursuant to 1 TAC 5 155.5 5. 

5 .  Responden1 violated the Texas Alcoholic Beverqe Code. TEX. ALCO. BEV. CODE ANN. 

$11.61@)(-"1. 

6. Respozden 's rlermits shuuld be canceled. m, ALco. BEV. Con13 AN.  tj 1 7.6 f @)(dl. 
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SIGNED Jar1 uary 12,2005. 

I h, 
BRENDA COEEMAN 
ADMmJSTRATM3 LAW JUDGE 
STATE OFFICE OF ADMINIST.IUTTVE HEARINGS 


