
DOCmT NO. 610512 

TEXAS ALCOHOLIC BEVERAGE 
COMMISSION 

VS. 

LARAMITA FNC. 
DJBJA LA RAMTTA LOUNGE COUNTRY 
BMNCH 
PEFMIT/LICENSE NOS. MB203061, 
LB203062, PE203063 
BELL COUNTY, TEXAS 
(SOAH Docket No. 458-05-6467 ) 
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BEVERAGE COmISSION 

CAME ON FOR CONSIDERATION this 16th day of August, 2005, the above-styled and 
numbered cause. 

A&er proper notice was given, this case was heard by Administrative Law Judge Swan 
Mom Shindes, The hearing convened on the 6th day of June, 2005 and adjourned the same date. 
'17re Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact 
and Conclusions of Law on the 28th day of July, 2005. Thc Proposal For Decision, attached as 

- Exhibit "A", was properly served on all parties who were given an opportunity to file Exceptions and 
Replies as part of the record herein. As of this date no excqtions have been fiIed. 

T h e  Assistant Administrator of the Texas AZcoholic Beverage Commission, after review and 
due consideration of the Proposal for Decision and Exhibits, adopts the Findings of Fact and 
Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and ConcFusions of Law into this Order, as if such 
were fully set out and separately stated herein. All Pmpsed Findings of Fact and Conclusions of 
Law, submjtted by any party, which are not specifically adopted herein are denied. 

IT IS THEREFORE ORDERIED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alwholic Beverage 
Code and 16 TAC $3 1.1, of the Commission Rules, that Respondent permits andor licenses will be 
SUSPENDED for ten (10) days beginning at 12:01 A.M. on the 26th day of October, 2005, 
unless Respondent pays a civil penalty h the amount of  $1,500.00 on or before the 19'"aY of 
Octaber, 2005. 

This Order will become final and enforceable on 6th day of September, 2005, unless a 
Motion for Rehearing is filed before that date. 

By copy of this Order, setvice shaU be made upon all parties by in the manner Indicated 
below. 



SIGNED this 16th day of August, 2005, at Austin, Texas. 

On Behalf of the Administrator, 

~exkdlcoholic  Bevmge Commission 

The Honorable S u m  Moon Shinder, ALJ 
State Office of Administrative Hearings 
Warn, Texas 
VIA FAX (254) 750-9380 

LAWiMlTA TNC. 
RESPONDENT 
d/b/a LA M 1 I T A  LOUNGE COUNTRY BRANCH 
905 RAMBLEWOOD DR 

- HARKER HEIGI-ITS, TX 76548 
CERTIFIED MAIL NO. TO05 0390 0005 7550 3009 

Chtistopher Gee 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 
Waco District Office 



TEXAS ALCOHOLlC BEVERAGE COMMISSION 

CJML PENALTY REMJTTAVCE 

DOCKET NUMBER: 61051% NUMBER: 

NAME; LARAMITA, INC. TRADENAME; L A  RAMUA LOWNGE 

ADDRESS: 905 RAMBLEWOOD DR, HARICER HEIGHTS, TX 76548 

DATE DUE: OCTOBER 19,2005 

PEMITS OR LICENSES: MBt 03061, LB203062, PE205063 

A M O W  OF PENALTY: $1,500.00 

Amount remirted $ Date remitted 

If you wish to a pay a civil penalty rather than have your permits and licenses suspended, you m y  pay the 
amount assessed in the attached Order to the Texas Alcoholic Beverage Commission in Austin, Texas, IF 
YOU no NOT PAY m CIVIL PENALTY ON OR BEFORE THE I ~ T H  DAY OF OCTOBER 2005, 
YOU WILL LOSE THE OPPORTUNITY TO BAY lT, ARD THE SUSPENSION SELALL RE 
IMPOSED ON THX DATE AND TIME STATED TY THE ORDER. 

When paying a civil penalty, please remit the total amount stated and sign your name below, MALL TmS - FORM ALONG WITH YOUR PAYMENT TO: 

TEXAS ALCOHOLIC BEVERAGE COMMISSION 
P.O. Box 13127 
Austin, Texas 7871 1 

WE WILL ACCEPT ONLY U.S. POSTAL MONEY ORDERS, CERTIFIED CHECKS, OR 
CASEKER'S CRECKS. NO PERSONAL CHECKS. NO PARTIAL PAYMENTS. 

Your payment will not be accept4 unless it is in proper form. Please make certain that the amount paid is the 
amount of the penalty assessed, that the U.S. Postal Money Order, Certified Check, or Casher's Check is 
properly written, and that $his form is attached to your payment. 

Signature of Responsible Party 

Street Address. P .O. Box No. 

City State Zip Code 

Area Codflelephone No. 



TEXAS ALCOHOLIC BEVERGE 
COmSSIOTV, 

Petitioner 

LARkWTA, THC. 
DJSIA LA l U M l T A  LOUNGE 
C O W R Y  l3MVCR 
PEEMITI LICENSE NOS. MB-203061, 
LB-2030629 1'E-203063 
BELL COUNTY, TEXAS 

Respondent 
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PROPOSAL FOR DECISION 

The Texas Alcoholic Beverage Commission (the Commission or TABC) Staff brought this 

-- action against L&ta, Inc. &la La R e t a  Lounge Country Branch (the Respondent), alleging that , 

011 or about May 22, 2004, the Respondent, its agent, servant, or employee, sold or ddivered an 

alcoholic beverage to  an intoxicated person, in violation of Texas AlcohoIic Beverage Code (Code) 

5 11.61@)(14). As snsulf the Staffasked for arecommendation that flie Respondent's permits be 

susptnded for a period of Zen days The under5 gcd AdmEnism-tive Law Judge finds that the Staff's 

alle'gations are m e ,  and recommends a supension of t t n  days, w $1  50.00 per day civil penalq b 

lieu of suspend on. 

No c o n t e d  issues of notice, jurisdiction, or venue were raised in this proceeding. 

 heref fore, these matters we set out in the findings of fact and conclusions of law without further 

discussion here, 

. . On June 6,2005, a public h d n g  was held before S u m  Sbnder. Admhis-~rative Law Judge 

(ALJ), at r h e  oftices of the State Office of Adminisbative Hearings (SOA1-T) at 801 Austin Avenue, 
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Suite 750, in Waeo, Texas. ?%e Staff appeaied through its attorney Christopher Gee. The 

Respondent appeared through its representative, Guadalupe Cadllo. After evidence a d  a r m e n t ,  

the record closed the same day. 

XI- LEGAL STANDARDS ANID APPL1CAELE LAW 

husuanzroCode 91 1.61 &~14$,theComtnissionora~nisltratormay swpmdfornatmart? 

than 60 days or cancel an original or renewal pernit if it is found, after notice and hexing, that the  

~ m i t t c e  sold or ddivmed an alcoholic beverage to m in~oxicattd person, 

Pwsuant to Code $1 .a4 (1 1) ''permittee" means a person who is the holder of a permit, or an 

agent, servant, or ernployee'of tlm person. Pursuant 10 Code $1.04 (6), "person" means a natural 

person or association of n a t d  persons, tnrstce, receiver, partnership, corporation, arganimtion, or 

t h e  manaGr, agent, servan~ or employee of any of them. Putsuant to Code 1 1.6 1 (a), "rmittd' 

also included each member of a partnershjp or association and, with respect to a corporation, each 

officer md the owner or owners of a m ~ j  ority of the corporate stock. 

Pursuant to 16 TEX. ADMIN. CODE (the. Rules) §37.6O(a) (the Standard Penalty Chmt), 

settlements offered to person3 charged with violating the Code are to be in compliance with the 

Standard Penalty Charr, and a violation o f  Code 91 '1.61 @)(I 4) shob1d lead to the suspension of ae 
permit for 10-15 days for a first violation, 15-30 days. for a s m n d  viol~tion, and 30 days suspension 

to cancellation of the permit, for a third violation 

The length of a suspension, and the amount of a civil genrrlv as an alternative to suspension, 

must be appropriate for the nature and seriousness of the violation. Ln determining the length of a 

md the mount of a civil penalty? the Commissiart shall consider: the type of permit; 

'This is pmsuasive, and not mntrolling, in th is  instance. 

"ode F, 11.61(g). 

Codes 11.641. 
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the type of violation; aggravating or amdiosating circumstances concerning the violation; and 

~ v i o u s  violations.' 

Pursuant to Code 5 1 f -64, if the permittee is given the opportunity to pay a civil penalty 

ratherthan havc thc&rmit suspended, the amount ofthe civil penalty may not be less than 5150.00 

for each day .the permit or License was to have been suspended. 

The StaFf allegd that or about May 22. 2004, the Respondent, its agent, sewmt, or 

employee, sold or delivered an dcsholic beverage to an intoxicated person, in violdon of Code 

9 11.61(b)(14). The Staffcalled WQ witnesses, Texas Alcoholic Beverage Commission (TABC) 

agents Daniel Ochoa and Daniel Garcia; and, their one ixhibit, the Respondent's pumits and 

violation history, was admitted. 'Hhe Respondent rested without puttirig on any evidence. The Staff 
- 

rewarnended aten-day suspension of theRespondent'spennits. The following i s  asuhunary ofthe 

most credibIe evidence in this m e .  

A Mixed Beverage Permit, MB-20306l, Mixed Beverage Eate Hams P m i t ,  LB-203062, 

and Beveragt Cartagt Permit, FE-203063, were issued to LammitaInc., doingbusiness as La Rarni ta 

Lounge CowW Bmch, $34 East Veterans Memorial Bouleva~d, Hmker Heights, Be11 County3 

Texas, by the Commission, on Octoba 6 ,  1988, and have heen continuously renewed 'fie 

Respondeatas vielation history included a suspension in 2001, for 'intoxicated Permittee on 

Licensed Premises" (Code 5 I 1.6 l(b)(13)), and a suspension in 2000, for "Sale of (Acsholic 

' Aggravating VT ameliorattng circurrlstai~ces include that the violation muId not reasonably have b m  
prevented by the permittee by the exwcis~ of due diligenct; that the perminee was mhappd, that m agent, servant, or 
employee oz'thc p-mitrec viola:& the C d e  without the knowledge of h e  penminee; that the pemincc did not 
hc~wingly violare the Codctl~at the permittee demonstrated good faith, including the taking of actions t o  rectifythe 
consequences of h e  violation and lo deter future violations; or that thc violation a technics! m e .  The length of a 
suspension and the amount of a civil penalty must nor be b a d  on h e  volume of alcoholic bevemges sold; tbe receipts 
of the business; the ta;res paid; or the fnancial condition of the permi-. 



07/29 /2005  10: 40 FAX 254 750  9380 

SOAH DOCKET NO. 458-05-6457 PROPOSAL FOR DECISl ON PAGE 4 

- 
Beverage) to Intoxicated Person" (Code 5 101 -6312 

It was not contested that, on May 22, 2004, at approximately 1230 am., a Commission 

"under-cover" agent obswvedthe Respondent, by its bartender Nad ia Marie Zracmy, selling dcohol 

to an adult male who w a s  highly intoxicated, as evj denced by the man's physical ap-nce and hjs 

behavior. Based on the observations of the under-cover agenq6 the man swayed as he stood anid 

walkcd; he hcJd onto various physicdl objects for support t o  stand; it took him several seconds to get 

his billfold out of his pocket, and when he finally extricated his billfold, he tbrew his money on the 

bar, instead of placing it on the  bar, to pay for his b; his clothes were in dismay; his f i r  was not 

combed; and his eyes were exhme~y red. The under-cover agent called C o d s s i o n  Agent Daniel 

Gmia to the premises and reported his observations to the agent. Agenl Garciaaxrived less than five 

mirlutes aRer he was called to the scene, and the under-covm agent pointed out the inmxicated man 

who had been sold dcohol by the bartender. Agent Garcia observed that the man's speech was 

slurred and low?; he swayed side to side as he stood; his breath smelled stmngly of an alcoholic 

- beverage; his eyes wke red and glassy; he swayed into Agent Garcia several times: and his sway was 

$0 exaggerated that it appeared he rnight fall down. As a result of the foregoing, the man ww, 

arrested for Public htoxication. - Agent Garcia testified that aten-day suspension or a % 1 500.00 civil 

penalty would be appropriate in this case? 

TV. ANALYSIS 

Based on unconrradicte4 credible evidence, the Respondent sot d an alcoholic beverage to 

an btoxicated gerscm, in violatian of Code 9 1 E -6 1 (b)(P 4). Based on  is, on a review of the 

Respondent's violation hist~r)r, on the testimony of Agent Garcia, and on argument, this Proposal 

for Decision recommends a ten-day suspension, or a civil penalty of $1 511.00 per day in lieu of 

suspension. 

Staffs Exhibit No, 2; despite its number, this was the only exhiiilt tendertd by rhe Staff. 

" Commissian Agent Ochoa 

The foregoing is b a d  on the testimony of Commission Agent Ochoa and Commission Agent Daniel Grtrcia 
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V. FINDINGS OF FACT AND CONCWSIONS OF LAW 

A. Finding of Fact 

I .  A Mixed Beverage Permi\ MB-203061, Mixed Beverage Late Hours Fcnnit, LB-203062, 
and Beverage Cartage P m i t ,  PE-2103063, were issued to Laramita Inc., d/b/a La Rarrlita 
Lounge Corntry Branch, 534 East Vettrsllls .Memorial Boulevard, Harker Heights, Be11 
County, Texas, by the Commission, on October 6 ,  1988, md have been cantinuously 
renewed. 

2- On May 22,2004, at approximately t2:3O am, a Commission "under-eovcr" agent observed 
the Respondent, by its bartender Nadia Marie hcarry, selling alcohol to nn adult male who 
was highly intoxicated. 

3. The Respondent' s violation history included asuspension In 2001 for "Intoxicated Permittee 
. on Licensed Premises" (Code §ll.6l(b)(13)$, aud a suspension in 2000 for "Sale of 

(A1 coholic Bevcr age) to Intoxicated Person" (Code 5 1 0 1.63). 

4. On May 17,2005, the Staff sent a Notice of I-Tearing by certified mail to the Respondent at 
the Respondent's last bom address. 

5. The Staf fs  notice of the hearing on the merits informed the Respondent of the date, t h e ,  
and place of the hearing; the factual allegasons; the statutes and rules inVo1ved, and thc legal 
a~ithorities under which the hearing was tO be held. , 

6. On June 6,2005, apublic hearingwas held &fore S w a n  Shindet, Administrative Law Judge 
(ALJ), at the ofices of the State Ofice of Administrative Hearings (SOAH) at 801 Austin 
Avenue, Suite 750, in Waco, Texas. The StafT appeared through its attorney Chistopher 
Cree. The Respondent appeared through its representative, Guadalupe CarriUo. After 
evidence md wgumen-t, the read closcd the same day. 

B. Conclusions of Law 

1. ZheCommissionh~jurisdi~ionovertErismatterpwsuantt~T~?~.~~~.B~~,C~~~~, 
(Code) Ch. 5, Subch. B. 

* 
t SOAH has jtlrisdictjon to conduct tkc hewing in this matter and to issue a proposal for 

decision containing findings of fact and conclusions of law pursuant to TEX. GOV'T CODE 
Am. (Government Code) ch. 2003. 

- 
3. P ~ ~ r a n d t i m e I y n o t i c c o f t h e l ~ e a s i ~ l g w ~ p r o v i d e d a s r e q ~ d ~ d e r ~ ~ A d m i ~ i s t t a t i v e  

Procedures Act, G o t t m e n t  Code ch. 2001. 
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4. 'Based on the foregoing ikdings and conclusions, on or about May 22,2004, the ~ e s ~ o h d e ~  
by its agent, servant, or mplogec, sold an alcdhollic beverage to an intoxicated person, in 
violation of Code § 1 1.61b)CI 4). 

5 .  Based an the foregoing findings and conclusions, this hpasaE far Decision rmmmmds a 
ten-day susphlsion, or n civil penalty of S 150.00 per day in lieu of suspension, 

Signed July 28,2005. 

s u m  ~ ~ O O N  S r n E R  
ADMLNISTRATIVE LAW JrJDGE 
STATE OFFICE OF ADMIY1STRATZVE HEARTNGS 


