
DOCKET NO, 610008 

IN RE JOSE RUDECTNDO RIVERA 8 BEFORE TEE 
D/B/A TAQUERIA Y PUPUSERIA 3 
EL AGtmA 5 
PERMIT NO. BE-3 17043 & FB-264802 5 TEXAS ALCOHOLIC 

5 
HARRIS COUNTY, TEXAS 5 
(1YOA-H DOCKET NO. 458-05-0845) 5 BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSIDERATION this 34th day of January, 2005, the above- 
styled and numbered cause. 

M e r  proper notice was given, this case was heard by Administrative Law Judge 
Timothy J. Horn. The hearing convened on October 29,2004, and adjourned the same day. 
The Administrative Law Judge made and filed a Proposal For Decision containing Findings 
of Fact and ConcIusions of Law an December 17,2004. This Proposal For Decision was 
properly sewed on aU parties who were given an opportunity to file Exceptions and Replies 
as part of the record herein. As of this date no exceptions have been filed. 

The Assistant Adminisbator of the Texas Alcoholic Beverage Commission, after 
I-eview and due consideration of the Proposal for Decision, adopts the Findings of Fact and 
Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal 
For Decision and incorporates those Findings of Fact and ConcEusions of Law into this 
Order, as if such were fully set out and separately stated herein. All Proposed Findings of 
Fact and Canclusions of Law, submitted by any party, which are not specifically adopted 
herein are denied. 

IT TS TEWREFORIE OIUDERE33, by the Assistant Adminisbator of the Texas 
Alcoholic Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas 
Alcoholic Beverage Code and 16 TAC 53 1.1, of the Commission Rules, that Beer Retailer's 
On-Premise License and Food and Beverage Cert-ificate are hereby SUSPENDED. 

IT IS FURTRER ORDEWD that unless the Respondent pays a civil penalty in the 
mount  of $900.00 on or before the 9 th day of March, 2005, all sights and privileges under 
the above described licenses will be SUSPENDED for n period of six (6) days, beginning 
at  12:Ol A.M. on the 16th day of March, 2Q05. 

This Order will become final and enforceable on FEBRUARY 3, 2005, unless a 
Motion for ReJlearing is filed before that date. 



By copy of this Order, senice shaIl be made upon all parties by facsimile and by mail 
as indicated below. 

WITNESS MY HAND ANJD SEAL OF OFFICE on this the 13th day o f  January, 
2005. 

On Behalf of the Adminiswator, 

Fox, Assistant ~dmhistra<oi;r 
Beverage Commission 

Timothy J. Horm 
Administrative Law Judge 
State Ofice  of Administrative Hearings 
Houston, Texas 

- J4A FA CSJMILE: (713) 812-1 001 

Jose Rudecindo Rivera 
Taqueria Y Pupuseria El Aguila 
RESPONDENT 
5 82 1 Bissonnet 
Houston, Texas 7708 1 
CER TIFIED MAIL NO. 7000 1530 0003 1902 7462 
RETURN RECEIPT REQUESTED 

Lirldy To 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 
Houston District Offrce 



TEXAS ALCOROLTC BEVERAGE COMMISSION 

CIVIL PENALTY RFJUTTANCED 

- DOCKET NUMBER: 610008 REGISTER NUMBER: 

NAME: JOSE RUDECUTDO RIVERA TRADENAME TAQUERLA Y PUPUSERTA 
EL AGUILA 

ADDRESS: 5821 Bissonnet, Houston, Texas 77081 

DATE DUE: March 9,2005 

PERMITS OR LICENSES: BE-317043 & FB-264802 

AMOUNT OF PENALTY: . $900.00 

Amount remitted $ Date remitted 

If you wish to a pay a civil penalty rather than have your permits and licenses suspended, you may 
pay the amount assessed in the attached Order to the Texas Alcoholic Beverage Commission in 
Austin, Texas. IF YOU DO NOT PAY TEE CTVL PENALTY ON OR BEFORE TEE 9th 
DAY OF March, 2005, YOU W K L  LOSE THE OPPORTUNXTY TO PAY IT, AND THE 
SUSPENSION SHALL BE IMPOSED ON TEIE DATE AND TIME STATED IN TEE 
ORDER 

When paying a civil penalty, please remit the total amount stated and sign your name bdow. MAIL 
TEIS FORM ALONG WITH YOUR PAYMENT TO: 

T E X A S  ALCOHOLIC BEVERAGE C O ~ S S I O N  
P.O. Box 13127 

, Austin, Texas 78711 

For Overnight Delivery: 5806 Mesa Drive, Austin, Texas, 78731 

WE WILL ACCEPT ONLY U,S. POSTAL MONEY ORDERS, CERTWED CBECKS, OR 
CASHIER'S CHECKS. NO PERSQNAL CIIECKS. NO PARTIAL PAYMENTS. 

Your payment will not be accepted unless it is in proper farm. Please make certain that the amount 
paid is the amount of the penalty assessed, that the U.S. Postal Money Order, Certified Check, or 
Cashier's Check i s  properly written, and that this form is attached to your payment. 

Signature of RespansibIe Party 

1 Street Address P.O. Boxhro. 

City State Zip Code 

Area CoddTelephone No. 
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TEXAS ALCOHOLIC BEVERAGE 5 BEFORE THE STATE OFFICE 
COMiiSSION § 

§ 
v. 8 OF 

§ 
JOSE RUDECINDO RIVERA 5 
DBIA TAQUERIA Y PUPUSERIA EL AGUlLA 9 
HARRIS COUNTY, TEXAS 6 ADMINISTRATIVE HEARINGS 

PROPOSAL FOR DECISION 

The Texas Alcoholic Beverage Commission (TABC) staff (Petitioner) brought this disciplinary 

actionagainst Jose Rudecjndo Rivera dlbla TnqzreriaY Pupuseria El Aguila (Respondent), alleging that 

Respondent issued a check or draft for the purchase of beer which was dishonored when presented for 

payment, in violation of the Texas Alcoholic Beverage Code. Petitioner requested that Respondent's 

permit be suspended for six days, or in lieu of suspension, that Respondent pay a civiI penalty of $900. 

The Administrative Law Judge (ALQ agrees with this recommendation. 

1. JURISDICTION, NOTICE, AND PROCEDURAL WSTORY 

The Texas Alcoholic Beverage Commission has jurisdiction over this matter under l lx ALCO. &v. 

CODE ANN, ch. 5, g g  1 P .61 (b)(2), 24.06, and 6 1.71 (a)( 1). The State Office ofAdrninistrative Hearings 

(SOAH) has jurisdiction over all matters relating to conducting a hearing in this proceeding, including the 

preparation o fa proposal for decision with proposed findings of fact and conclusEons o f  law, pursuant 20 

TEX. WV'T ConE ANN. ch. 2003. 

On October 5,2004, Petitioner issued its notice of hearing, directed to Jose Rudecindo Rivera 

dWaTaquaia Y PupuseriaEIAgnila, 5821 Bis so~e t ,  Bellaire, Texas, 7740 f , via cmifiedmail, return 

receipt requested to Respondent's East known address which was signed by Respondent as evidenced by 

the certified mail receipt, OnOctober 29,2004, a hearing convenedbefore SOAH ALJ Timothy J. Horan 
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at 2020 North h o p  West, Suite # 1 1 1, Houston, Texas. Petitioner was represented at the hearing by 
\ 

Lindy To, TABC StaiTAttomey. Respondent did not appear and was not represented at the heasing. 

ARer presentation of evidence regarding notice and jurisdictionj the record was closed. 

TI. DISCUSSION 

Based on the failure of Respondent to appear at the hearing, Petitioner requested that the default 

provisions of 1 Tm.  AD^. C ~ D E ~  155.55 be invoked. T h e m  finds that Petitioner issuednotice in 

comp2imce with 1 TEX. A D M ~ .  QDE $4 155.27 and 1 55.55 aad TEX. AXO. BEV. C ~ D E  ANN. $1.1.63. 

P u m t  to 1 TEX. ADMIN. GODE 5 155.55, the allegations presented in the notice ofhearing are deemed 

admitted as true. Accordingly, the ALJ has incorporated these allegations into the Proposed Findmgs of 

Fact below. As admitted, the allegation support the conclusion that Respondent violated the TFX. ALCQ. 

BEV. CODE as mentioned in the notice and that the penalty js appropriate. 

IU.. FINDINGS OF FACT 

1. Respondent, Jose Rudecindo Rivera W a  TaqueiaY Pupuserla El @a, holds n Beer Retailer's 
On Pr-emise License BE-3 1.7043, issued by the Texas Alcoholic Beverage Commission (TABC), 
for the premises located at 582 1 Bissonnet, Houston, Harris County, Texas. 

2. On Octokr 5,2004, Petitioner issuedits notice ofhearing to Respondent, for a hearing that was 
heId on October 29,2004. The notice ofhearing was sent via certifiedmail to Respondent's last 
known address and was signed by Respondent evidenced by the certified mail receipt. 

3. Thenoticeofhearingeontainedastatemmtofthetirne,place,andnaturesfthehe~g;a 
statement ofthe legal authority andjurisdiction underwhich the hearing was ta be held, arefermce 
to the particular sections of the statutes and rules involved; and a short, plain statement of the 
matters asserted. 

4. The notice ofhearing also contained the following language in 12-point or hgerboldface type: If 
a party fails to appear at the bearing, the factual allegations jn the notice ofbearing will E>e deemed 
admitted as true, md the relief sought in the notice of heariug m y  be granted by debu1t. 
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A hearing co11venedbeforeTimothy J. Ho-ran, anAdministr;ative Law Judge with the State Ofice 
ofAdmhistrativeNearings (SOAH), on October29,2004. Respondent didnot appearandwas 
not represented at the hearing. The record was closed. 

On or about F e h q  20,2004, Respondent issued n check or draft for the purchase of beer 
which was dishonored when presented for payment for beer. 

TABC has jurisdiction over this proceeding pursuant to TFX. ALCO. ~ E V .  QDE Am.  ch. 5 ,  g g 
11.61(b)(2), 24.06, and 61.71(a). 

SOAH has jurisdiction over all matters relating to conducting a hearing in this proceedmg, including 
the preparation of a proposal for decision with proposed findings of fact and conclusions oflaw, 
pursuant to TEX. GOV'T CODE ANN. ch. 2003. 

Based upon Findings ofFact Nos. 2-4, Petitioner issued its notice ofheariag lo compliance with 
1 TEY. ADMIN. CODE 5 5  155.27 and 155.55 a n d T ~ x .  ALXIO. BEV. CODEAW. 4 11.63. 

Based uponFhdings omact Nos. 2-5, the hearing proceeded on a default basis as authorized by 
1 TEX. ADMTN. CODE 5 155.55. 

Based upon Finding of Fact No. 6 ,  Respondent violated TEX. AICO. BEV. CODE ANN. 9 $ 
11.61(b)(2), and 61.73(b), 

BasedrzponConclusionofLawNo. 5andTEX. ALCO. BEV. C~DEANN. § #  11.61@)(2), 24.06, 
and 6 1.71 (a), Respondent's permit should be suspended for a period of s i x  days. 

Based upon Conclusion of Law No. 6 and TEX. ALCO. BEV. CODEANN. $ 1  1.64, Respondent 
should be pemitted to pay a civil penalty of $900 in lieu of suspension of the permitrlicense. 

SIGNED December 13,2004. 

.' - 
?IhqDTFW J. HORAN 1 

N)MINIS*~. 
STATE O E ~ ? K ~  hX)MlNSTk\TWE HEARPh'GS 


