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O R D E R  

CAME ON FOR CONSIDERATION this 19th day of May, 2005, the above-styled and 
numbered cause. 

Afta proper notice was given, this case was heard by Administrative Law Judge Jerry Van 
Hamme. The hearing convened on 'February 2, 2005, md adjourned an that same date. The 
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact and 
Conc\usions of Law on April 1,2005. This Proposal For Decision (attached hereto as Exhibit6'A"), 
was properly served on all parties who were given an opportunity to file Exceptions and Replies as 
part ofthe record herein. As of this date no exceptions have been filed. 

- The Assistant Administrator of the Texas Alcoholic Bevmge Cornmission, after review and 
due consideration ofthe Proposal for Decision, Transcripts, and Exhibits, adopts the Findings of Fact 
md Conclusjons of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were fully set out and separately stated herein. All Proposed Findings of Fact and Conclusions of Law, 
submitted by any party, which are not specifidly adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Cornmi ssion, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code 
and 16 TAG g3 1.1, of the Commission Rules, that Respondent's permits be SUSPENDED for fifteen 
(1 5) days. 

IT IS TEEREFORE ORDERED thatunZess Respondent pays a civil penalty in theamount 
of $2,250.00 on or before the 19th day of July, 2005, all r ights  and privileges under the above 
describedpermits will be SUSPEKDED for a period o f  fifteen (15) days, beginnimg at 12:01 A.M. 
on the 26th day of July, 2005. 

This Order will become final and enforceable on June EO.2005, unless a Motion for 
Rehearing is filed before that date. 



By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
indicated below. 

SIGNED on, this 19th day of May, 2005. 

On Behalf of the Administrator, 

J a 1z11e Fox, Assistant ~dmin6dator 
Alcoholic Beverage Commission 

The Honorable Jary Van Hamme 
- Administrative Zaw Judge 

State Office of Administrative Hearings 
VSA FACSIMILE (214) 956-861 1 

E. CAMPBELL & CO. 
Di'BIA FIRST AND LAST BAR & GRILL 
RESPONDENT 
PO BOX 1669 
MABANK, TX 7 5 147-1 669 
CERTIFIED MAXI;NlR NO. 7000 1530 0003 1929 2945 

Christopher Gee 
ATTORNEY FOR PETITIONER 
TABC LRgaE Section 

Licensing Division 

tongview District Ofice 



TEXAS ALCOHOLIC BEVERAGE COlMMlSSTON 

CIVIL PENALTY REMITTANCE 

DOCKET NUMEER 609348 REGISTER NUMBER: 

NAME: E, CAMPBELL & CO. TRADENAME: FIRST AND LAST BAR & G m L  

ADDRESS: 761 S, Gun BarreI Lane, Gun Barrel City, Renderson County, Texas 76147 

DATE DUE: July 19,2005 

PGRMlTS OR LICENSES: N-514581, PI3514582 

A M O W  OF PENALTY: $2,250.00 

Amount remiltled $ Date remitted 

If you wish to a pay a civil penalty rather than have your permits and licenses suspended, you may pay I he 
amount assessed in the attached Order to the Texas Alcoholic neverage Commission in Austm, 'Texas. IF YOU 
DONOTPAY T R E ~ P E - N ~ T Y ~ ~ A M O U N T O F $ 2 , 2 5 0 . 0 0  ONORBEFORETBE 19TH 
D.4Y OF JULY, 2005, YOU FWLL LOSE THE OPPORTUNITY TO PAY IT, AND THE 

- SUSPENSION SHALL BE IMPOSED ON THE DATE AND TIME STATED IN THE ORDER 

Wem paying a civil penalty, please remit the total amount stated and sign your name below. MAIL TWIS 
F O M  ALONG WITH YOUR PAYMENT TO: 

TEXAS ALCOROLIC BEVERAGE COMMTSSXON 
P.O. BOX 13127 

Austin, Texas 78711 

WE wlLL ACCEPT ONLY U.S. POSTAL MOWY ORDERS, CRRTlWIED CHECKS, OR 
CASRIER'S CBECKS. NO PERSONAL CHECKS. NO PARTIAL PAYMENTS. 

Yourpayment will not be acceptedunless it is in proper fom. Please make certain that the amount paid is the 
amount of the penalty assessed, that ththeU.S. Pasta1 Maney Order, Cmified Check, or Cashieh Check is 
propcrly written, and that this form is attached to your payment. 

Signature of Responsible Party 

Street Address P.O. Box No. 

City State Zip Code 

Area CodetTelephone No. 
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Pcti ti timer 

E. CAMPBELL a CO. D/B/A FIRST NW 
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A D m S T m W  EWARFNGS 

PROPOSAL FOR DECTSlON 

The Texm Alcoholic Beverage Commission Staff (Staff) brought this- disciplinary action 

against E. Campbell & Co., d/b/a Fisst and. Last Bar & Gill, 761 S Gun Barrel Lane, Gun Barrel 

City, Henderson County, Texas, (Rcspondmt), degingtht snor about Febmary6,2004, Respondent 

or i ts agent, aervani, or employee sold or clelivered an alcuhoLc beverage to an intoxicated persoe 

Tbe Administrative Law Judge (AU) finds 1:hat Staff has proven the aIIegations and recommends that 

Respondent's pennits be suspended for 15 days. 

No contested issues of notice, -visdictiog or venue were raised in this proceeding. 

Therefore, these matters are set out jn findings of fact and conclusions of  law without further 

discussion here. 

On February 2,2005, npublic hearimgwas held before Jeny Vm Hamme, Administrative Law 

Judge (ALJ), fit the offices of the State OKce of Administrative Hearings, Dallas, D d a s  County, 

Texas. Staffwas represented by ChristopIler Cree, attorney. Mr. Campbell appeared for Rmpondent 

pro SE,  The record was closed on that date. - EXHIBIT 

% 
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The Commission or administrator w y  suspend for not more than 60 days or c m l  an original 

or renewal permit if it is found, after notics and heariag, that the permittee sold or delivered an 

alcoholic beverage to an intoxicated pwson TEx. AIx.1o. Bw. CODEANN. Qt 11.61@)(24). 

A Staffs Evidence and Contentions 

1. Marcus Stokke 

Marcus Stokke, an Enforcement Agent for the Texas Alcoholic Beverage Commission 
- 

(Commission) test%ed that on Pebsuary 6, 2004, he and ochex agents, hchding Agent Jeff Peel, 

conducted an investigation of Respondent's premises based on compIaints Respondent was s e h g  

alcoholic bavaases to intoxicated persons 

Agent Stoktce entered Responderit's premises dong with mother undercover agent at 

approximately 1 1 :00 p.m. He obswed a gcntlman in the establishment who appeared intoxicated. 

The gentleman had s l u d  speech; red glassy eyes; was loud; took small. steps; held onto chain, bar 

stools, and the bar while w a k q  to maintain bis balance; and stumbled onto the: dance floor., dancing 

alone, running in circles and yelling. 

Agerrt Stofcke obsenred Respondent's bartende~ sell a beer to tbi individual. He dso 

observed the individual fumbling with his wallet while attempting to pay for the beer. 

Agent Stokke called Agent Pee[ who had remained outside inthe parking lot, on a cell phone, 

iofomled him of the sale, and gave him a description of the individual. Agent Peel entered the 

establishment, made contact with the individual, and took ihim outside for field sobriety mts. 
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2. Jeff Peel 

Agmt leEPee1 testified he was waking outside Respondent" stabhhment while Agent 

Stukke conducted theundercover investigation. Agent Stokke called him on a ceU phone, informed 

him that a sale of an alcoholic beverage had been made to an apparently intoxicated individual, and 

desmied the individual's appearance. Agem Peel then entered Respondent's premises, observed the 

individual, watched him for approximately two minuteg, and observed thnt he was h~ving trouble 

standing and was being assisted to the bar kg another person. Agent Peel also observed that he was 

very Ioud, louder e v e D  than rht music in Respondent's establishment. 

Agent Peel identified himself to the individual and escorted him outside for field sobriety 

testing. Re observed that the individual's balance was unsteady while waking; that he spoke in 

broken sentences and incomplete words; swayed while standing; and had red, glassy eyes and shrred 

- speech In Agent Peel's opinion, the individual was highly intoxicated, so much so he did not believe 

it safe to  have the individual perfom field sobriety tests for fear he would lost his balance and injure 

himself. Agent Peel cited the individual filt public intomcation and released him to a friend to be 

taken home. 

B Respondent's Evidence and Contentions 

1. h r r y  Parker 

Larry Parker testified he spent approximately four hours on ~IJ at d ~ t e  at the American Legion 

Post located across the street from Respondent's establishment. He was with a group of people, 

inchding the individual ultimateIy cited by Agent Peel for being intoxicated. Both he and that 

individual consumed alcoholic beverages at the American Legion Post. 

At approximately 1 1. :00 p.m, he and a p u p  ofothers fiom the AmericanLegionPast crossed 

the street and entered Respondent's establishment. He observed the allegedly intoxicated individual 
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pmhase a beer fiom Respondent's bartender- and take a sip. He did not remember seeing any agents 

whenhe entered Respondent" establishment, but did remember Agent Peel entering the establishment 

looking for someone who had just come from the American Legioo Post. 

In Mr, Parker's opinion the individual that Agents Stokke and Peel described as intoxicated 

was not that intoxicated. The individual's sinned speech, for example, was Likely caused by a speech 

impediment. His loud behavior was due to his naturalout-going gregarious nature. Mr. Parker also 

did not r e d  seeing the individual staggering while at the American Legion Post However, he muld 

not testify corn his own recollection whether the individual was intoxicated ox not at the t h e  the. 

individual purchased the beer from Respondent's bartender. 

Nancy Campbell was present in Respondent's establishment on this date and tmified that, in 

h e t  opbioa, the individual dwcsibed by Agcnts Stokke and Pee1 as intoxicated was not intoxicated. 

She testified he ordered a beer and h o k  onc sip. She fusrher agreed he had a speech impediment and 

a boisterous ptaonality, and stated that the policy at Respondent's establishment was to cut off 

intoxicated persons and to not seive them alcoholic beverage. 

3. Barbara Clark 

Barbara Clark testfied that she is a bartender at Respondent's establishment. Although she 

was not present at the premises on h a t  date, she testified it was Respondent's policy t o  cut off 

intoxicated customers and to not serve thcm alalmholit beverages. She nlso testified it was cumman 

practice when a regular customer entered the premises for Respondent's bartenders to kmnediately 

serve up tile customer's favorite beverage, so that by the time the customer reached the bar the 

beverage was waiting. It was, therefore, possible in her opinion for a bartender to serve a drink to 

ark intoxicated person and not recognize the person was intoxicated until that persoD had reached the 

bat and had already consumed some of the waiting beverage. 
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Mi. Campbell t estlfied ht the policy at Respondent's establishment is to not serve ilrtoxiatd 

persons. He dso testified that the American Legion Post across the street fiom Respondent's 

establishment over-serves it customers. As e result, they oRen cannot be served alcoholic beverages 

when they eater Respondent's establishment because they are h e a d y  intoxicated. 

w. ANALYSTS 

Respondent" witnesses provided compdIing evidence on the record that Respondent has a 

policy of not serving dmholic beverages to intoxicated persons, and that Respondent's establishment 

is run with a regard for Commission regulations and with the desire to provide a positive idhence 

in the coxnmuaity. Respondent's witnesses at the heahg were crsdibk md provided t e s h o n y  
- showing that Respondent's establis'bmeat strives to provide a quality senice to its customexs. 

Howmer, thc evidence in tbe instant case shows that, in this particdar instance, Respondent's 

bartender sold alcoholic beverages to an intoxicated person. 

There is no quation chat the individual was served an dwholic beverage. Agent Stokke, 

'Larry Parker, and Nmcy Campbell all obsented Respondent's bartender sell this gentleman a beer, 

and observed him take a sip ofthe beer. The only issue is whether he was intoxicated at the time of 

the sale. 

Agents StoWre and Pecl both testif14 that they observed him exbibit classic indicia of 

idtoxication, including poor balance, slurred speech, red glassy eyes, and a loud, boisterous demeanor 

consistent with being into~cated. In fact, Agent Peel believed his level of intoxica~on was so 

pronounced that they did not request that Iw perform any field sobriety tests for fear he would lose his 

bdancc.and h r t  himseK 
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Respondent's witnesses disagreed that the gentleman was as i~toxicated as the Agents 

beliwed . They tesaed that he was by nature out-going, gregarious, and loud, and that his behavio t 

was more the result of his p ersoaality and speech impediment than htoxication. 

However, the evidence shows he had heen at thekmerican'legionPost for approximately four * 

hours before entering Respondent's establis brnent and had consumed alcoho Lic beverages bring that 

four hours, In addjtiora, the American Legicn Post bas a history of over-servi~g its customers and 

persons going Erom the American Legion Post to Respondent's establishment am often intoxicated 

before they enter Respondent's establishment. 

Furthermore, although Respondent bas n policy not to seme intoxicated persons, bartenders 

in Respondent' s establishment rnight unknowingly serve an intoxicated pmon before determining that 

the individual was intoxicated. Arrd this individual exhibited classic indicia of intoxication. Agents 
- S t o k e  md Peel with tbejr combined experience as Ommission agents both individually and 

collectively considcrtd thh individual higbl!~ hbxicated, and wen Mr. Parker, a i5end add customer 

of Respondent's estabIisbent was, to his 4 : d i  and as a reflection of his honesty, unable to testsfy 

that the ind  dud was not intoxicated at the h e  the indivihal purchased the beer h m  Respondent ' s 

bartender. 

'Based on the evidence in the recurd, Staffhas shown, by a prepondemce'ofthe evidence, that 

Respondent, or Respondent's agent, servant, or employee, sold or delivered an alcoholic beverage 

to an intoxicated pmon. 

V. RECOMMENDATION 

StaErequested that Respondent'; permits be suspended for 20 days. However, h d g  

reviewed the Commission PenaIty Chart, 1 6 m. &MIN. ~ D E  5 3 7.60(a), the range of penalti- for 

this offe~se includes a 1 5  day susptnsiaa. Based on the evidence h this case, the ALJ rrecommends 
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that Respondent's permits be suspended for 1 5 days. 

VE- FINDINGS OF FACT 

1. On May 16,2002, the Commission issued Private Club Registration Pennit, N-5 14582 and 
Beverage CartagePermit, PE-5 14582, to E. Campbell & Co ., dh/a First and ' h t  Bar & Grill 
76 1 S . Gw n B m e 1  Lane, Gun B anel City, Henderson County, Texas, 

2. On Febmaq 6, 2004, at approrhately 11:QO p.m. an individual in Respondent's 
establishma exhibited indicia of intoxication. In particulaq he bad slurred speech; red, 
glassy eyes; took small steps and held onto chaks, bar stools, and to she barwhile waUcing to 
maintain his balance; was loud; stun1ble-d omto the dance floor and danced alone, sunning in 
circles and yejlulg; was aisisted o f f  the dance floor and to the bar by another person, spoke 
in broken sentences with incompletu words; had troub1e standing; was louder than the music 
in the establishment; and fumbled ~ i t h  his wallet while paying for a beer. 

3. Respondent's bartender sold an alcr~holic beverage to the intoxicated penon 

4. The person was so highly intoxicated that tbe Commission agent did nat request that he 
perform any field sobriety tests for fear he would lose his balance and injure hi.rngeK 

5 .  The Commission agent cited him for public intoxication, He was released to a to be 
taken home. 

6.  On August 1 9,2004, StafF sent aNcitice of)fearing by certsed nail, return receipt requested, 
to Respondent's malling address as listed in the Commission% records, jaforrning Respondent 
of the date, time, and place of the hearing, tbe stdMes and rules involved, md the legal 
authorities under which the heating was to be held. 

7.  The hearing OD the merits convened February 2,2005, at the State Office of Admbktmtive 
Hearings, 6333 Forest Park Rd., Suite 150-4  Dallas, Texas, 75235. StafXwas represented 
by ChristopherGee, attdrney. Mr. Campbell appearsdprose. The record was closedon that 
date. 

W. CONCLUSIONS OF LAW 

1. The &mission hns jurisdiction 13vw this matter: pursuant to TEX 19tCO. BEV. CoDE ANN. 
SubchapterB of Chapter 5, $5 6 31 and 11.61@)(2$ 
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decision containing fmdbgs of fact and conclusions of law pursuant to TEX. Gav? CODE 
ANN. &. 2003. 

3. Proper and timely notice of the hearing was effected on Respondent pursuant to the 
Adminimatbe Procedure Act, TFX. GovTCOUE ANN. ch. 2001, and 1 TEx.  AD^. CODE 
9 155.55. 

4. Respandent violated TI%. ALCO. Bm. COnE AW. 5 1 1.6 1@)(14). 

5. Based onthe foregoing Findings and (hmlusions, Respondent's permits should be suspended 
for 15 days. 

STGNED April 1, 200 5 .  
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State Office of Administrative Hearings 
I r 

Sheli~~ B d e p  Taylor 
Chief Addnistr~t ive  Law Judge 

Jeamene Fox, Assistant Administrator 
Texas Alcoholic Beverage C d s s i o n  
5806 Mesa, Suite 160 
Austin, Texas 78731 

RE: Docket No, 458-04-8347/ 'J'ABC vs. E. Cnmpbcn & Go. &%/a First and Last Bar 
Ar Griu 

+ Dew Ms. Fox: 

Please find enclosed a Propoaal for Decision in this case. It contains my recommendation 
and underlpg rationale. 

Exceptions and replies m y  be filed by any party in accordance with 1 TEX. ADMM. 
CODB 155 59(c), a SOAH rule which may be found at wmv.soah,state.tx.us. 

PJWs c 
Enclosure 

: Christopher Gee, Agency Council for Texas Alcoholic Beverage Commission, Via Fax; E. 
Campbell & Co., Respondent, Vh Regular Mail 

6733 Foreat Park Road, Suite 1SOA + Dallas. Texas 75235 
(214) 9568f;l6 Fax (314) 956-8611. 

ht~p:llurww.aoah.state.tx,utl 


