
DOCKET NO. 609 144 

IN RE PROGRESSIVE ADVENTURE INC. 5 BEFORE THE 
D/B/A LOS NOS EXPRESS MART 6 
PEFMET NO. BQ46 102 1 8 

!I TEXAS ALCOHOLIC 
3 

COLLIN COUNTY, TEXAS 8 
(SOAM DOCKET NO. 458-04-8606) § BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR C0NSIDERAII"ION this 1 st day of December, 2004, the above-styled and 
numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Brenda CoIeman. 
The hearing convened on October E 5,2004, and adjourned on October 15,2004. The Administrative 
Law Judge made and filed aProposaE For Decision containing Findings of Fact and Conclusions oflaw 
onNovember 12,2004. This Proposal For Decision (attached hereto as Exhibit "A"), was properly 
served on a11 parties who were given an opportunity to file Exceptions andRepllies as part of the record 

- herein. As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and due 
consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings of Fact and 
Conclusions oflaw ofthe Administrative Law Judge, which are contained in the Proposal For Decision, 
and incorporates thoseFindings of Fact and Conclusions s a w  into this Order, as if such were fully set 
out and separately stated herein. ALE Proposed Findings ofFact and Conclusions oflaw, submitted by any 
party, which are not specifically adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Afcoholic 
Beverage Cmmission, pursuant to SukhaptmB of Chapter 5 of the Texas Alcoholic Beverage Code and 
16 TAC $3 1.1, of the Commission Rules, that Respondent % P m i t  No. BQ46102 1 be CANCELED. 

This Order will become final and enforceable on December 22,2004, unless aMotion for 
Rehearing is filed before that date. 

By copy ofthis Order, service shall be madeupon all parties by facsimile and by mail as indicated 
below. 



SIGNED on this 1" day of December, 2004, at Austin, Texas. 

On Behalf of the Administrator, 

.Jea&ne Fox, Assistant ~dministritor 
Texas Alcoholic Beverage Commission 

The HonorabIe Brenda Coleman 
Administrative 'Lnw Judge 
State Office of Administrative Hearings 
VIA FACSIMILE (21 4) 956861 1 

Progressive Adventure he .  
d/b/a Los Rios Express Mart 
RESPONDENT 
41 00 E. Park Blvd. 
Plano, TX 75074 
CERTFITED MAZL/RRR NO. 7000 I530 0003 1902 1941 

Timothy E. Griffith 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Dallas District Office 
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PROPOSAL FOR DECISION 

The Texas AlcoholicBeverage Conunission (TABC) staff (Petitioner) brought this enforcement 

action against Progressive Adventure hc. d h l a  Los Rios Express Mart (Respondent), alleging that 

Respondent faded to pay delinquent ad valorem t axes to Collin County, in via Iation of the Texas Alcoholic 

Beverage Code. Respondent failed to appear at the hearing, and the hearing proceeded on a default basis. 

Petitioner requested cancellation of Respondent's permit. For reasons discussed in this proposal, the 

Administrative Law Judge (ALJ) agrees with this recommendation. 

I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY 

TABCbasjurisdictionover thismatterunder TEX. ALco. 13EV. CDDEAW. ch. 5 and g 61 36(d). 

The State 0 6 c e  ofAdministrativeHearings (SOAH) bas jutisdictionover allmatters related to ccdnductiqg 

a hearingintbis proceeding, including the preparation of a proposal for decision with iroposed frndiegs of 

fact and condusions of Iaw, pursuant to TEX GOV'T CODE Am. ch. 2003. 

On September 1,2004, Petitioner issued its notice ofhearing, directed to Respondent. The notice 

of hearing was received by Respondent on or about September 3,2004, The notice ofhearing contained 

a statement o fthe t h e ,  place, and nature ofthe hearing; a statement ofthe legal authority and jurisdiction 

under which the hearing was to be held; a reference to the particular sections of the statutes and rules 
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involved; and a short, plain statement of the matters asserted, as required by TEX. GOV'T CODE 5 
200 1.052. The notice ofhearing aka contained the following language in 12-point or larger boldface type. 

"If a party fails to appear at the  hearing, the factual allegations in the notice ofhearing will be deemed 

admitted as true, and the relief sought in the notice of hearing may be granted by defau It." 

On October 1 5,2004, a hearing convened before SOAH AEJ Brenda Coleman at 63 3 3 Forest 

Park Road, Suite 1 50-4 Dallas, DaIlas County, Texas. Petitioner was represented a.t the  hearing by 

Titno thy Griffith, TABC Staff Attorney. Respondent did not appear and was not represented at the 

hearing. Petitioner presented evidence regarding notice and jurisdiction. The record closed on October 

15, 2004. 

II. DISCUSSION 

Based on the faihre ofxcespondent to appear at the hearing, Petitionerrequested that the default 

provisions of 1 Tm. A D W .  CODE (TAC) g 1 5 5 . 5 5  be invoked. The ALJ finds that Petitioner issued 

notice in compliance with 1 TAC §§ 155.27 and 155.55 and TEX. ALCO. BIN. CODE ANN. 11.63. 

Pursuant to 1 TAC g 155.55, the allegations presented in the notice of hearing are deemed admitted as true. 

Accordingly, the ALJ has incorporated these allegations into theProposedFindings ofTact below. Based 

on the deemed factual fmdings in this case, Respondent's renewal application should be denied. 

Ill .  FINDINGS OF FACT 

I .  Progressive Adventure Inc. dhlaLos Rios Express Mart (Respondent), hoids a Wine and Beer 
Retailer's Off-PremisePemit, RQ-46 102 1, issued by the Texas AlcoholicB everage Co~nmission 
{Petitioner), for the premises located at 4 100 East Park Boulevard, Plano, Cob County, Texas. 

2 On September 1, 2004, Petitioner issued its notice of hearing to Responderlt The notice of  
hearing was received by Respondent on September 3, 2004. 

3. The notice of hearing contained a statement of the tine, pIace, and nature of the hearing, a 
statement ofthe legal authority and jurisdictionunder which the hearing was to be held; a reference 
to the particular sections of the statutes and ruIes iavolved; and a short, plain statement of the 



SOAH D O C W T  NO. 458-04-8606 PROPOSAL FOR DECISION PAGE 3 

matters asserted. 

4. The notice of hearing also contained the following language in 12-point or larger boldface type : 
"If a party fails to appear at the hearing, the factual allegations in the notice of bearing will be 
deemed admitted as true, and the relief sought in the notice ofhearing may begranted by default." 

5 .  Ahearhg convened before Brenda Coleman, AdministrativeLaw Judge with the State Office of 
Administrative Hearings ( S O W ,  on October 1 5,2004. Petitioner appeared through its StafX' 
Attorney, Timothy Griffith. Respondent did not appear and was not represented at the hexing. 
The record closed on that same date. 

6. Respondent failed to pay delinquent ad valorem taxes to Collin County, Texas 

7 .  Respendeat has f d e d  to pay its franchise taxes. 

8. Respondent has forfeited it corporate status and existence. 

XV. CONCLUSIONS OF LAW 

1 . The Texas Alcoholic Beverage Commission (St a m  has jurisdiction over t k  matter pursuant to 
TEX. ALCO. BEV. CODE&. ch. 5 ,  58 61.36, 61.71 and 109.53. 

7 .  Tbe State Office oFAdministrative Hearings has jurisdiction to conduct the hearing in this mattes 
and to issue a proposal for decision containing findings offact and conclusions of law pursuant to 
TEX. GOV'T CODE ANN. ch. 2003. 

8 Proper and timely notice ofthe hearing was effected onRespondent pursuant to the .Adm.bistrative 
Procedure Act, TEX. OV'T CODE ANN. ch 200 1, and 1 TEx. ADW. CODE (TAG] 5 15 5 . 5  5 

9. A default judgment shouId be entered against Respondent pursuant to Z TAC $ 15 5 , s  5 .  

1 0 Respondent violated the Texas Alcoholic Beverage Code. TEX &GO. BEV CODE ANN. 
5s G1.36(d), 61.71(a)(17) and 109.53. 

1 1. Respondent's permit should be canceled. TEX &CO. BEV. CODE ANN. 5 $ 6 1.3 6 (d), 
61.71(a)(13) and 109.53. 
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ERJ3NDA COLEMAN 
ADMmISTBATnTE LAW JUDGE 
STATE OFFICE OF A D ~ S T R A T ~  HEARINGS 


