
DOCKET NO. 609058 

IN RE BRENDA BERGER HOBBS 9 BEFORE THE 
D/B/A MUSTANG SALLY'S CAFE 6 
PERMIT NOS. MB5263 13 8 

I TEXAS ALCOHOLIC 
9 

T A W N T  COUNTY, TEXAS 4 
(SOAH DOCKET NO. 458-04-86 10) Q BEVEWGE COMMISSION 

O R D E R  

CAME Ohr FOR CONSIDERATION this12th day of November, 2004, the above-styled 
and numbered cause. 

Afper proper notice was given, this case was heard by Administrative Law Judge Robert 
Jones. The hearing convened on October 8,  2004, and adjourned on October 8, 2004. The 
Administrative Law Judge made and filed a Prodosal For Decision containing Findings of Fact 
and Conclusions of Law on October 20,2004. This Proposal For Decision (attached hereto as 
Exhibit "A"), was properly sewed on all parties who were given an opportunity to file Exceptions 
and Replies as part of the record herein. As of this date no exceptions have been filed. 

- 
T h e  Assistant Administrator of the Texas Alcoholic Beverage Commission, after review 

and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopits the Findings 
of Fact and Conclusions of Law of !he Administrative Law Judge, which are containled in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were fully set out and separately stated herein. AH Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are 
denied. 

IT IS THEREEORIE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC 93 1.1, of the Commission Rules, that the renewaI of Permit No. MB5263 13 
is hereby DENIED. 

This Order will become final nnd enforceable on December 3, 2004, unless a Motion 
for Rehearing i s  filed before that dare. 

By copy of this Order, service shall bc made upon all parties by facsimile and by mail as 
indicated below. 



SIGNED on this 1 2 ~  day of November, 2004, at Austin, Texas. 

On Behalf of h e  Adminiswator, 

J&iht!ie FOX, Assistant Administrator 
Texas Alcoholic Beverage Commission 

The Honorable Robert Jones 
Administrative Law Judge 
State Office of Administrative Hearings 
V I A  FACSl&lILE (817) 377-3706 

- BRENDA BERGER HOBBS 
DCBlA MUSTANG SALLY'S CAFG 
RESPOhrnENT 
700 BEDFORD EUCESS RD. 
JIURST, TX 76053-3967 
CERTIFIED WAIL/RRR NO. 3000 1530 0003 I930 0091 

Timothy E. Griffith 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Fort Worth District Office 



State Office of Administrative Hearings 

SheLa Bailey Taylor 
Chief Admixli~trstive Law 3 udge 

October 20, 2004 

klm Stmn, Adminiseator 
Texas Alcoholic Beverage Commission 

Brenda Bergw Hobbs 
dhJa Mustang Sally" Cafk 
700 Bedford Eulcss Road 
Hwst, Texas 76053-3967 

V l A  FACSIMILE 5 1 21206-3498 - 

VIA REGULAR MAIL 

#E: Docket No. 459-OLE-9610; Tc~nr AbmhoKe Beverage Cammiseion \-s mh 'Berger %bbs 
r l f l~ ln,  h t u r g :  S n t t  CRfe PABC Caw Hfi. 609058) 

Dear Mr. Steen: 

Enclosed pkwt find a Proposal for Decision in the above-referenced cause fox the 
consideration of the Texas Mcohdic Beverage Commissioh. Copies of zbe proposal are being sent 
t o  Tiothy  aifftth, attorney for Texas Alcoholic Beverage Coramissjon, and to Brenda Bergw 
Robbs d/b/a Mustang Sally's Cafi, Respondent. The Staf f  crj' the Tmas Almhdic Beverage 
Commission (staff) sought non-renewal of Brenda Berger HobZls d/b/a Mustang Sally's Cafi's 
(Respondent} mixed beverage permit. The Administrative Law Judge (ALJ) recommends the permit 
not be renewed. 

Pursuant to the Administrative Procedure Act, each party hm the tight to file exceptions t o  
the proposal, acwmpded by supporting briefs. Exceptions, replies, to the exceptions, and 
supporting briefs must be filed with the Commission according to the agency's rules, with a copy to  
the State Off~ce of Adminjstrative Hearings, located at 6777 Cmq~ B o ~ i e  Blvd., Suite 400, Fort 
Wad, Twas 761 16. A party filing exceptkms, replies, and briefi most serve a copy oa the other 
party hereto. 

677 7 Camp Bowit Blwl., Suite 4-00 + Fort Warlh. Texas 76116 
(817) 733-1739 Fax (817) 577-3 706 

hTXp:lh-wv.aoah.sh~e.&.us 
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BRENDA BERGER HOBES D;'B/A 5 
m v s ~ m c  SALLY'S CAFE § I 

TARRANT COUNTY, TEXAS § 
(TABC CASE NO. 609058) 5 ADM~STXckTWE HEARINGS 

PROPOSAL FOR DECISION 

The S taffofthe Texas Alwholic Beverage Commission (StaQ sought non-rentma1 ofBrenda 

BergerI3obbs dJb/aMustang Sally's Gie 's  (Respondent) mixed bwerage permit. The Administrative 

Law Judge (ALS) recommends the permit nat be renewed. 

Notice and-brisdiction were not contested issues, and those matters ate addressed only in the 

Findlogs ofFactazld Conclusions oflaw. RespondeatflecEasen~applica~nfor her mixed bwerage 

permit md food and beveragecettiiicate. The StaffmtiftedXtespndet~tlthat she didnot qualify for a food 

and beveragecertificate and m l d  have to pmvidetbeTexas Al~ohoficBeverageGodsio~ (TABC) 

aconductsuretybond%rherperm;tto bermwed. WhenRespsndent didaotfrle aea~ductsuretyband, 

the TABC denied Respond eat's renewal Respondent requested a E h g  which was rdmed to the St ate 

Office ofAdminismtive H d g  (SOAFf). On October 8,2004, a hearing convened before ALJ'Robcrt 

F. Jones Jr, at the SQAHFortWorttloEcclocated at 6777 CampI3owieBovl~vard, Suite 400, Fort 

Worth, Tarsant County, Texas. Staffwas represented byTimothyCmth, mattorneywiththeTABC 

Legal Division. Respondedt represented herself. The record was closed on October 8, 2004. 



l u / z u 1 z u U 4  14:58 FAX 

Prop usd lor Decisioh 

13[. DTSCZTSSION 

A. Applicable Law 

The holder of a mixed beverage permit i s  required to post a conthct m e t y  b n d .  "issued a food 

and beverage ccficate bytbe~AE3C?thepermittee is exempted from the Code's conduct surety bond 

requirement3 Wheathe hotderof thepd and d c a t e  seeks mmal ofthe pwmit, a d c a t i ~ n h m  

the state comptrellers office that t h e  holder's grass receipts for mixed beverage sales are 5 0 percent or I w s 

ofher total p s s  receipts is required.d Tfthe comptroller does not cemfythattbe bolder js in compliance, 

the TABC "may not renew the ct~~rtte."~ Ira the absence of a cettifhtc, the mixed beverage permit 

holder must -file a conduct surety bond, and without a bond, the mired beverage permit may not be 

renewed." 

'B, Evidence 

The TABC issued mixed-beverage pen& MI35263 13 and ibod and beverage certificate FB 

5263 14 to Respondent Respondent's licensedpremises are located at 700 BedfordEuless Road, Hurst, 

Tmant County, f exas. Respondent did not post a conduct surety bond. The permit and certificate 

expired on November 17, 2003.7 

' TUI. ALCO. BEV. CODE ANN. 5 1 1 ,I I(a)(1) (Vanon 2004) ( h e  Codcl. section rcquhs a m d b d  smty 
bond for p d  iamed unda Clmpkr 28 o f  ttlc C o b .  Chap* 28 a u t h o a q  t h ~  TABG te issuc mixed bwcrsge permits. 
5 28.01 ofthe Coda, 

* $ 28.18(a) of thc: Code r c q k  that B pmitteo's "gross m i p t s  of mixed b w e m g ~  sold by &G hnlder [be] 
50 p-ni or less of the hlul gross rcceipB b m  &e premrsa" to  gualiiy for a fm~l and heveragc clrtifimte;. 

4 28.18@ o f  the Code. 

' A certificate. kwh on tbeqkaLiun of the p w  r16xcd bwmge p-t. 4 28.18(e) of the Cock. 
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OnNovember 5,2003, Respondeat filed renewal applications for the permit and the certificate. 

The renewal applicahm listed Respondent 's dcchoIic bcvcrage ads For trthel'last year of opera~iod' to  

be 525,538 and her food salesto be $3 1,45 5. These figures were t a k a k e n  fiomRespondent's m h  register 

tapes, The SMrequested a certficationofRespondmt h r n  the mmptroller's office inOctober2003. 

The mrnpVoIIer refused to scnify Respondent, asserting its reccrds showed (.s of Onobar 3,2003) 

Rcspondart's alcoholic beverage salw to be 929,248 and her food sales to be $25,6254. The figmi! used 

by she w rnptroflcr were takenfrom Respondent's reports to xhe hccomptrcIler. At the ha-&, Respondent 

submitted revised figures; Jcdhofic beverage sales of $33,277 and food sales of $3 1,383. 

C. Discussion 

The Code specfies that ir'thecomptroller does not certify that Lhe holder is in compliance , . . the 

commission may not renew the certificate."' The words "may not" impose a "prahibhion and [are] 

synonymomwith 'shall Since the mmpuoUesdid not cmQRm~~andmt, theTABC maynot rmkw 

Res~ondent's food and beverage cert5cate. Tt follows that Respondent was required to frle a wndact 

surety bond, which she has not done. 

Therefore, the ALJ recolnmends Respondent's mixed beverage pernit not be renewed. 

I .  TheTe~sAkoh0licB~~erageCommiSsbn(TABC)issued~~ed-b~ve~e~srmit~~526313 
and food and beverage certificate FB 5263 14 to Brenda Bclger Hobbs d/b/a Mustang Sally's 
Cafe' (Respondent). 

2. ~ e s  pondat's Licensed premises are located at 700 Bedford Eu less Road, Hunt, Tarrmt County, 
Texas. 



3 .  Respondmt did not post a ca nduct surety band, 

5 .  On November 5,2003, Respondeat Ned renewal applications Fcr t he permit md the cert5cate 

6 .  The Staff offhe T ABC reqtrtsted a cmification ofRapoodenr'a receipts fiornthe comptroller's 
ofice in Octbber 2003. 

7. The mmptro~er'refizsedtb certifyRespondent becaustRespc~ndenz's alcoholic Geverap,esales 
were $29,248 and her food sale, were 525,6254, 

8 Respondcat's goss tw%a fir mixed beverage sales were not 50 perctm or less ofher total 
grass receipts. 

9. On Smuwy7,2004, Staff sentRespondmtwrittmnoticethat she did not qualify for a food and 
beverage d c a t e  and would be required io provide the W 3 C  a conduct sttrety bond in orda 
for her renewal application to be approved. 

1 0- OnFebruary 3,2004, theTABC issued anardsrfindjngbt Respondent had not filed a conduct 
surety bond and denied Respondent a renewal sf h ~ r  mixed beverage permit. 

1 1. Respondent filed a request for a heamg whichwas r e f d  to the State Ofice of Administrative 
Hearbgs (SOAH). 

12. On September 3,2004, the Staff ofthe TABC (Staff) servecl itsNotice ofHcaring (NOH) on 
Respondent. 

13 TheNOHmade~er~cetothe1~dmthorityandjurisdinioauaderwhi.chtheh~ring~~~ 
held, rcfereocedthepartix1h sections oftheststutss mdmlw iwolvcd, and included a short, pjain 
sbternent of the mlatters ssserted, 

14. OnOctober 8,2004, a heKing convened before .W Robed F. Jones Jr. at the SOAH Fort 
Wonh osce  located at 6777 Camp Bowte Boulevard, Suite 400, Fort Woth, T a m t  County, 
Texas. Staff w ~ s  rcpf es mted by Timothy Grfliith, an atbrncy whh the TABC Legal Division. 
Respondent represented hsrself The record was closed on October 8.2004. 



Prnpuswl for Desiskon 

IV. CONCLUSIONS OF LAW 

1. TABC haasjurlsdiaion overthis matterpursiimt to Chptcr 5 t ~fthe Texas Alcoholic Beverqp 
Code (the Code). 

2.  The State OEcc ofA&niG&ativeHearings hjwisdictiouovcr a l l  matters relating to the anduct 
ofa hearing in this proceeding, including the preparation ofapl-oposal for decision with findivgs 
of fact and conclusions of law, pursoarlt to TEX. GoVr COT~EANN ch 2003 (Vernon 2004). 

3. Notice of the be- was provided as required by tZle Administr-ativePrscahm Act, T m .  ~ v T  
C~DEANN.  §§200E.O5I and 2001.052 (Vernon 2004). 

4, Based on the foregoing fmdhgs md mnclrtsjons, Rtspondent has not qualified for renewal of a 
nzixed beverage permk. 5 1 I .I 1 (a)(]) of the Code. 

5. Bas4 onthe fomgobgfindings and conclusions, Respondent's lnixed beverage p e d t  should not 
be renewed. 6 11 -61 (b)(2) of the Code. 

SIGNED October 20,ZQ04, 

plDlVIIINTSTR4T 


