
DOCKET NO. 608841 

IN RE STIJBB" S U B  INC. 8 BEFORE THE 
D/B/A DEWh.leAN"S GRILL CLWB fi 
ORIGINAL APPUCATION N, PE & FB 8 

Q 
0 TEXAS AZCOHOLIC 
6 

DALLAS COTJN'TY, TEXAS 8 
(SOAH DOCKET NO. 458-04-4189) Q BEVERAGE COMMISSION 

O R D E R  

CAMlE ON FOR CONSEDEIWTION this 6th day of July, 2004, the above-styled and 
numbered cause. 

After prqm notice was given, this case was heard by Administrative Zaw Judge. The 
hearingconvenedon April 15,2004, andadjourndon April 15,2004. TheAdministsativeLaw 
Judge Jerry Van Hamme made and filed a Proposal For Decision containing Findings of Fact and 
Conclusions of Law on June 1 1,2004. This Proposal For Decision (attached hereto as Exhibit 
"A"), was pmper1y served on all parties who were given an opportunity to file Exceptions and 
Replies as part of the record herein, Exceptions were filed on June 2 1,2004. 

The Assistant Administrator of the Texas Alc~hofic Bevetage Commission, aher review 
md due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were fully set out and separately stated herein. All Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specificaIIy adopted herein ate 
denied. 

IT IS -RE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas AIcoholic Beverage 
Code and 16 TAG $31.1, of the Commission Rules, that the above described permits and/or 
licenses are hereby G R M T D .  

This Order wil l  become final and enforceable on h l y  27,2004, unless a Motion for 
Rehearing is fded befo~e that date. 

By copy of this Order, service shall be made upon all parties by facsimile and by mail 
as indicated below. 



SIGNED on this 6th day of July, 2004, at Austin, Texas. 

On Behalf of the Administrator, 

~ A I c o h o l i c  Beverage Commission 

The Honorable J e q  Van Hamme 
Administrative t a w  Judge 
State Office of Administrative Hearings 
VIA FAX NO. (214) 956-8611 

S m B "  SLm mc. 
D/B/A DELIMAN" GFSLL CLUB 

k 

RESPOWrnT 
605 N. Denton Tap Rd. 
Coppelt, IFX 75019 
ClER~MAIURRRNO.70001530000319034668 
and VIA FAX NO. (972) 899-1305 

PROTESTANTS: 

Mumy Gross 
127 Natches Tr. 
Coppell, 'fX 75019 

John and Patty Gary 
1 18 Natches Tr. 
Coppell, TX 75019 

Jim Hancock 
119 Natches Tr. 
Coppell, TX 75019 



Steve Swander 
- ATTORNEY FOR PROTESTANT Kris & REta Elowerton 

505 Main St., Ste. #250 
Ft. Worth, Texas 76202 
VLA FAX NO. ($17) 33&0249 

Bryan Thompson, Magnolia Park Homeowner3 Association did not provide an address or any 
other means of communication. 

Timothy E. Griffith 
ATTORNEY FOR PETITTONER 
TABC Legal Section 

Licensing Division 

Dallas District Office 
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STUBB'S C L t ?  Xlv 5 
D/E/A D E ' L W S  GRILL CLUB 5 
DALLAS COUNTY, TEdY4S 
TAEC XU, 6a884l $ -4DIlrlBISTRATfiE EE-GS 

PROPOSAL FOR DECISION 
I 

Stubb's Club Inc dlbJa Deliman's GrjllCIub (Respondent) Fded an appljcalion withthe Texai 

Nco hoIic Beverage Commission (Comraission) for a Private CIub Registration Y crmt, a Beverage 

Cartage Permit, and a Food and Beverage Certif7cate for the Deliman's Grill Ch~b, 605 N o d  Denion - 
Tap Road, Coppel1, Ddas County, T e x ~  Individual residents of the neighborhood where 

I 

Respondent's premirtds L lo cated (Protestamrj protested r h e  applicalioo and aszeited L a t r h e  permits 

should bc dmicd base4 on the general welfare, health. pence. moralr, and safet). of the people m d  on 
~. 

tbepublicscuseofdeceuc).. The G m m i ~ s i o ~ s  s r x f F ( ~ r G a  form 

I! 

*xe aUegatior1 

The Administrative aw Judge (-9LJ) recommends that the ~ommissich,grant Re pondem rhe 
l- \ 

requested permits md een5cate. 

I 
r. rndrs~~eno~,  XOTICE, m PROGEDZ'RAL EIST(IRY 

No ismes of norice, jurisdiction, or vcnue were raised in this procndmg. 

Therefore, these ma& ers are set out in the findings of facr and t~nchsions  of law without h e h e r  

discussion here. I 
I 

On A~ri l15; b04, a public hcxmg was held before J e r p  Vaq FT-e, XJ, a t  t 5 ~  ofice> p i  

the Sta~e O f i c e  of+ministrative Heariogs: Dallas, Ddas  County. Texas. StdFwas represe~tcd ?-I..- 

ThothyE. GriEth, kttorney.  Protcstaartkk Howertonwss representedby StmeSwander, aam-a+v. 

EXHIBIT 

1 
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Jald "Jaq'" Khonmi apbcmed pro se for Respondent. The i.ecord was closed on th2t  daze 

The Corslmissio b or Administrator may tekse to ksue an ori_&al permit if it has reasonable 

grounds to believe that b e  place or manner m which the sppIican~ may conduct his business wwante 

the refusal based on general werare, health, peace, morals, wd safety of the people and on the 

public semt 6F . m. &GO. SEV. CODE AWJ. 1 1.46(a:!(S). 

A. Staffs  iden en be nad Contentiofis 

Staff presented :no evidence to protest fhe jssuucr: of the permits and certificate and took RO 
- forma1 position oe this d, srrcr. StafScontscded in its Amended Kc?:ice ofnearing tbat Respondent met 

all Commission requjfements for holding tbe ~ermits at tbe premires location, t h a  Respondent 

properly posted or puqlished oll requited notices, a d  that Rcsoondcnt complied with all applicab!~ 

Texas AIcohoJic Bevetage Code requirements, 

Jonathan ~ a & ,  an agent for the Commission, restiEied that a middle school is located 

approximately 306 - 450 feet directly p,Gross Denton rap h a d  6 o m  Respondefil's pfemises, but &ai 

he had no indepexlde d t l i n n ~ l e ? ~ ~ e  of the distance 503 Respondent" prmises to the school. He 

testititd that the Codnission's Compfimce Div~sion was respunsib1c for measrrkg such distmes 

not he, and tbat be & mawwe of ~ n y  cbaccms t he  Compliance Division had with the distance 

between ~ e s ~ o  adwd's premiros md the school. He also testified that Ln hiy opinion Respondent 
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p&&lic Bwera~e CoLuniraion v. Jack E. M*ule&sdlhia Frirrnte Club, 510 Ii.W.Zd 616, 617 

{TexApp.-- Saa -4ntodo 1974). 

I 
Such unusual c nditions include: for mample, a "sexually-themed" busme~s  loca~ed in a 

prhitrily residential ne g hborhood, - ?'exas AJ~oholic Beverage Conmission v. Taemv FS'igKs, LTQ 

a d  TW7 m. Jnc.. d&c)v Nall. Director. as P&ers dlbh Hoot,r& 1 12 S .m- 3 d 647 VenApp ,-Ft 

Wonh, 2003); a prntiodsly licensed applirat with a history of discrpli~aty probiems, RRZ. Iqc. dibia 

Club R & R, v. 5exas XrwhoJic B e v w a ~ e  Chmmi~sion, 5 10 S.W 2d 61 6 [Tex App.-San Antonio. 

2001); a history of an udacceptable and pcmsis-e m o u n t  of c.rimkd activity i r j  the location for which 

tbe permit had been r&ue,tcd, Tnas Alcoholic Beyerape Com.g$srion Y. Carios Sanchez. &%:a 

Tiesra Caliente Bm ttnd1Gd1, 96 S.\kr.3d 489 (Tcx.lipp -Ausrin, 10023, alocation *..here the only exit 

from the- premises was 1 onto a frontage road at the "%are area," thc triangular section bevxren a 

freeway exit ramp md t he  sen8ice road striped with white pairit and dejigncd to keep cars from 

moving offthe exit ram$ too roonorfiom moving h r n  *c S C ~ I C L  road into the ak lane too quickly, 
- Bavarian Prope*~, 14c. v f exas .%lmhelic BewragcComissioa. 870 S.%' 2d  686 (Ttx .4pp -- 

Fort Wonk+ 1994), wfiere h e  Mayor, Chief of Policc, Sberfl, and property owners from t h e ?  
I 

subdivisioals opposed the permits, mast v Texas Ucoholic Beverage C o h s i o a  5 3  6 S .  W 26 66-  

(Tcx Civ.App 13 ~ist.;l19?6); and where the Mayor., Chief of Police, Sheriff. members of the Board 

o f a  n w b y  public schdol, and nearby Froperty ownerr a d  ~ h l ~ r c h  rnemberr opposed the PcmBti, 

Helms - dh/a The -rhirstv Turcl~ u. Texas Alcoholic Rr~eraze  Commissiqg. 700 S.M'.3iI 607 if ex 

App .-Corpus Christi 19 65). 

In a cast where, as here, m npplication was challenged - hecause o f  trafl'rz mngest~on and 

nearby schools, the ellate cour t  stated that these is no rtquiscment thar the applicanT select a 

toczrion virtually trac hazards in order to qualify for n p ~ d t .  Kermit Concerned Cirire,tl~ 
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In chc instant &e, fie evidence presenred by the Protestants doer not nsc to the level of 

showiag an unusual cobifion or sinration that warrants rbs denial of the permits. The P~-oturants 

raised the issue that ~esbondent  may not have properly posted fhc required wr ices on i ts  mostmctior, 

site m g  the comtnldlion of its buildin2 Hou~ever, Protestants presented no m.idcnic as to whnr 

i&e requirements were; cited no Ftatute, stale regui3tioa or city ordinance zetthg fonh suc3 

requaemem, and fail& to  present my evidence rhowing that Res~ondent was ki violaion of such 

requirement $ I 
I 

I 
The ~rotcstan(s impl~ed that Respondent's busmcss ~ v r s  located too clsse to a school 

Respondent's application to be granted. However, the Pruleslaot. faded to  show the n ~ m a l  distance 

beiwecn Respond~~~t 's  bu~htss and the schools, reLji3p instead upon estimates. and Tailed to shosi 
I 

that the estimated distance between the Iocations was rne~~ured in the  manner required under the 

appmpnate st ztutes, Co mmiss~on rules, or City ordiumces 

1 
~ h t  Pro:~,atatits aIso relied heady upon their belief [hat hcreased tra.iic caused by 

I 
Respondent's b~rsines; will necessarily translate into an increased threar to s4;hoal children and 

inae-ased traffic accidknts hs s t a t ~ d  a b c l ~ ~ ,  however, potent id r?-aff;c congestion and the presence 
i 

of nearby schools, .rxrdere the applicant has met d! 15e n e c c s a r i  I q a l  requirements. do not, dans, 

constitute rn unusudrondition or si!uat19o a ~ ~ a p t i n g  inge denial of the ?=miti 
I 

Acco~dLngly, I ased on the ecdence cn the record, the Prot estann h a ~ e  failed to show, h ~ ,  A 

prepondaacc of tbdevidence, thac Respndcnt's application should be denied based OD the gmer a! 

welfare; health peace, mcrals, and safety of the people and on nthe public sense ofdccmcy, 

The ALJ re MI - m e n d s  that Resp~ndent's application for aPrivatt: Club Rezistratfon Permi:, 
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a Ewerage Cartage Permit, a ~ d  a Food and Beverage Ctdificate for rhe Dtliman's Gill Club, 602 

N o d  Denton Tap Road, CoppeU, Ddlas County, Texas, be grmted 

I 

I StLlbb's Club Idc, &%/a D c h a n ' r  Grill Club 6lcd M application with dlr: Texas A lcoholii 
Beverage Comm$iss~onfor aPrivate Chrb Registmti~nPerrnit~ a Bwerage Cartage Permit, and 
a Food and Bewzage Cenificare fur thrs D t h a n ' s  Cril CRlb. 665 Norrh D enton Tap Rond. 
Coppcll, Dallas Cacmty, Tevas 

I 
2 Prottsu UI the I iisahon were filed by resMeots of &c nrrshborbood slid other intermed P P  citizens zssefliag thzt the  applicatton should be d m i c d  based on the gene-al welfae, health. 

peace, rnoralc and s&c~y of the people and on the public icnse u i  d e c a c v  

3. By letter dated e b m w  24,2004, Stafnotifred Responde.nt nfthe protE5 ts received agalrlft b 
Respondent's application 

4. An mended  A , Totice of Hearing dated March 30, 2004, w=as issued by Srdf  not;fim: ali 
pasties b t  a hearing would be held on the applicatisn a16 ~ b m , g  rhe putres of the tin? 
place, and natdre of the hearing. 

5 .  On April 15,Z d 04, a public heasuag wa5 held before Jeyq van Haune, AIJ, 3t f l ~ e  ofices 1 2 i  

the State 0E1k.e of AdminiSuatjve Heamgs, D d a c ,  Dallas C O I ~ Q ? ~ ~ ,  Tmas SrafT a6aT 
represented bd Timothv E. Grfith,  attorney Protesmt Iiris hu7erton ~epresented ky 
Steve  wand;^, anor&)-. Jalall'Jzy'' Khorrami a p p ~ a ~ e i l  pro ic for Respondent The record 
was c!osed rrnithat dare 

6 .  Responient's pacation is zoned for cu~nrneri bI d weloprnent 

7 .  Respondent plans :o operate its premises as a family rwlauraot 
I 

8.  Respondent has met aI1 Cornmissrbn requirements for h.~Mirg the permits md certdicatc at r t e  
premises location. 

9. Respondegt Uas met all requirements of the City of Coppeu .for hold~.g the permits 254 

c e ~ c a t e  at fht: premises :oca;i~r~. 

10. Grm~ingthe~c~uastedpcmasmdcenficatedortnotreprrsentaforrsccrblsthre;ltto~+~ 
welfare or safety of scbool chjIdrca in tbe area, or a f~rcs=eable threat tcs r he welfare, s;tfrr;. 
OF well 1 1 e j n ~ ' o f  the immediate neishborhood. 

I 
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1. The Texas Alto h I olic B a-wa~e Commiss~on ha~jwisdiction, over this matter pursvallt to TFX 
&GO B m .  C O ~ E  AhT.3. Sllbchapter B of Chapter 5 ,  $9 6.01 and 11.46(.a}(8). 

3. The State 0 % ~  b of Administrative W e a r i n s  has ,iurisd~c.jm to codduct rhe  hearing m this 
marter m d  to isgut a proposal for decision cont ;Li -_c  findings off~ct and conclusions of law; 
pursuant to ~ 4 .  GOV'T CODE AW. ch 2003 

3. Proper and t 9 e l y  tlocice of h e  henring effected on dl parties pursuant 10 t h ~  
AdWuat ive  Proccdurc Act, T1;X. GOldTC~r.tL.+m cb 2001, and 1 T!LY -4D3m CODE 
g 15S.5S. I 

4. Tssuance of the  requested permits arid cercificare will no: adversely affect fix safety sf the i public, nor will1 ir adversely &ecr the genera welfare, peace, or mara t  of the  people or 
violate the public sense of decency. TEX .%Go BFs- Cr:bEE ,rC,7?4' 5 1 ! .G 5(a)(Sl 

i 

5 .  respond en^'^ applicaionfor a Private Ciub Reg!~arroo Permit, a Bwerape Cartage Psrmli. 
and a Food andlBeverage Cerzificatc for the Deliman': C d  club. 605 PJorrh Dehtan Trip 
Road, Coppel. Dallas County9 Texas, should h e  -I manled 

I 

- SIGNED Junc I I ,  2004. 


